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ORGANIZATION  OF  SUPREME  COUBT. 


[Constitution,  article  6,  sectioiL  2.] 

§  2.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either^ 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
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vi  Organization  of  Supreme  Court. 

the  effect  to  vacate  and  set  aside  the  judgment.  Any 
four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
^decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such 
absence  or  inability  to  act. 
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SUPREME  COUfiT  COMMISSIONERS. 


[Statutes,  1885,  page  101.] 
§  1.  The  Supreme  Court  of  the  State  of  California, 
immediately  upon  the  taking  effect  of  this  act,  shall  ap- 
point three  persons  of  legal  learning  and  personal  worth, 
as  commissioners  of  said  court.  It  shall  be  the  duty  of 
said  commissioners,  under  such  rules  and  regulations  as 
said  court  may  adopt,  to  aid  and  assist  the  court  in  the 
performance  of  its  duties,  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  court  undeter- 
mined. The  said  commissioners  shall  hold  office  for  the 
term  of  four  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  eqiial  to 
the  salary  of  a  judge  of  said  court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties,  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  court  shall  have  power  to  remove  any  and  all 
members  of  said  commission  at  any  time,  by  an  order 
entered  on  the  minutes  of  said  court,  and  all  vacancies 
in  said  commission  shall  be  filled  in  like  manner. 
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Superior  Court  Judges. 


W.  T.  McNEALY San  Diego,  San  Diego. 

T.  K.  WILSON San  Francisco. 

J.  F.  SULLIVAN San  Francisco. 

JOHN  F.  FINN San  Francisco 

JAMES  G.  MAGUIRE San  Francisco, 

JOHN  HUNT,  Jr. San  Francisco. 

M.  A.  EDMONDS San  Francisco. 

T.  H.  REARDEN San  Francisco. 

F.  W.  LAWLER San  Francisco. 

JAMES  V.  COFFEY San  Francisco. 

WALTER  H.  LEVY San  Francisco. 

D.  J.  TOOHY San  Francisco. 

D.  J.  MURPHY San  Francisco. 

A.  V.  R.  PATTERSON Stockton,  San  Joaquin 

J.  G.  SWINNERTON Stockton,  San  Joaquin. 

D.  S.  GREGORY San  Luis  Obispo  City  and  County 

E.  F.  HEAD. Redwood  City.  San  Mateo. 

R.  B.  CANFIELD Santa  Barbara,  Santa  Barbara. 

DAVID  BELDEN San  Jose,  Santa  Clara. 

F.  E.  SPENCER San  Jose,  Santa  Clara. 

F.  J.  McCANN Santa  Cruz,  Santa  Cruz. 

AARON  BELL Shasta,  Shasta. 

F.  D.  SOWARD Downieville,  Sierra. 

EDWIN  SHEARER Yreka,  Siskiyou. 

A.  J.  BUCKLES Fairfield.  Solano. 

JACKSON  TEMPLE Santa  Rosa,  Sonoma. 

J.  G.  PRESSLEY Santa  Rosa,  Sonoma. 

W.  O.  MINOR Modesto,  Stanislaus, 

PHILLIP  W.  KEYSER Sutter  and  Yuba  Counties. 

C.  P.  BRAYNARD Red  Bluff.  Tehama, 

T,  E.  JONES Weaverville,  Trinity. 

W.  W.  CROSS Visalia.  Tulare. 

J.  F.  ROONEY Sonora,  Tuolumne. 

B.  T.  WILLIAMS San  Buenaventura,  Ventura, 

C.  H.  GAROUTTE Woodland,  Yolo. 


Digitized  byCjOOQlC 


TABLE  OF  CASES  EEPORTED. 


PA6S 

Albeck,   Fleming  v 226 

Alexanderson,    Pendola    v 337 

Allen,  Fresno  Enterprise  Company  v 605 

Allenberg,  Zellerbach  v 296 

Amador  Canal  and  Mining  Company,  Ginocchio  v 493 

American  Central  Insurance  Company,  Gilmore  v 366 

Applegarth,  Oakland  Bank  of  Savings  v 86 

Applegate,   Simpson  v 471 

Arguello  v.  Bours 447 

Arnold    v.    Kahn 472 

Ashurst  V.   Fountain 18 

Axtell   V.   Gerlach 483 

Baldwin,  Hoult  v 610 

Baldwin,    Tyrrell    v 1 

Bank  of  Ukiah  v.  Shoemake 147 

Barham  v.   Hostetter 272 

Barnard,  Wilson  v 422 

Bamett  v.  Contra  Costa  County 77 

Bartlett,   People  v 156 

Beard,   Coglan  v 303 

Beaudry,  McCrary  v 120 

BeU  V.  McClellan 283 

Bergin,  Junkans  v 267 

Bezy,   People  v 223 

Bird,   Dent   v 652 

Bishop,  Shirley  v 543 

Blankenship,   Sharp  v 441 

Boardman,  Rosborough  v 116 

Bonanza  Gold  Mining  Company,  Empire  Gold  Mining  Company  y. .  406 

Borden,    Rhodes    v 7 

Boston  Tunnel  Company  v.  McKenzie 485 

Botto   V.   Vandament 332 

Boucher,    Duryea    v 141 

Bours,  Arguello  v 447 

Brandon    v.    Leddy 43 

Brem,    Walker    v 599 

Brichman  v.  Ross 601 

Brown    v.    Willis 235 

Brunswick  and  Balke  Company,  Ceroid  v 124 


Digitized  by  VjOOQ IC 


xii  Table  of  Cases  Reported. 


Bullard    v.    Stone 477 

Burke   v.    Edgar 182 

Butcher  v.  Vaca  Valley  and  Clear  Lake  Railroad  Company 518 

Butte   County,   Scollay  v 249 

Buxton  V.   Traver 171 

California  Southern  Bailroad  Co.  v.  Southern  Pacific  Railroad  Co    69 

Callaghan,  Doyle  v 164 

Cameron   v.    Carroll 600 

Campe  v.  Lassen 139 

Carit  V.  Williams 580 

Carpenter    v.    Hewel 589 

Carrasco  v.   State 385 

Carroll,   Cameron   v 500 

Carroll,   Clay  v 19 

Casserly,   Main   v 127 

Castle,  Learned  v 41 

Center,  Wallace  v 133 

Central  California  Colony  Water  Company,  Wright  v 532 

Central  Pacific  Railroad  Company,  Dufour  v 319 

Central  Pacific  Railroad  Company,  Rodgers  v 606 

Central  Pacific  Railroad  Company,  Taylor  v 615 

Cheney  v.   Newberry 125,  126 

City   of  Oakland,   Shearer  v 633 

Clanton    v.    Coward 373 

Clark,  Grangers*  Business  Association  v 634 

Clark,    People    v 99 

Clary  v.    Hazlitt 286 

Clay  V.  Carroll 19 

Clunie  v.   Sacramento  Lumber  Company 313 

Coglan   V.   Beard 303 

Cohn,    Pico    v 258 

Colusa  County,  O'Brien  v 503 

Commercial  Insurance  Company,  Wenzel  v 438 

Conlin,  Hibemia  Savings  and  Loan  Society  v 178 

Conner   v.    Stanley •. 315 

ConnifT    v.    San    Francisco 45 

Contra  Costa  County,  Barnett  v 77 

Contra  Costa  Water  Company,  Lake  Pleasanton  Water  Company  v  659 

Cook  V.  Lion  Fire  Insurance  Company 368 

Corcoran    v.    Merle 94 

Corder,   Sallee   v 174 

Coward,  Clanton  v 373 

Cox,  Mauldin  v 387 

Cox   V.    Woods 317 

Crane,  Powers  v 65 

Creighton  v.  Kaweah  Canal  and  Irrigation  Company 22X 


Digitized  by  VjOOQ IC 


Table  of  Cases  Reported.  xiii 


Cross,   Hirschfield  v 661 

Cunningham,  Smith  v 262 

Dalrymple,    Estate    of 444 

Dalzell   V.   Superior   Court 463 

X)ameron,  Oakland  Gas  Light  Company  v 663 

Danneker,   Guardianship   of 643 

Davidson  v.  Knox 143 

Davis,   Melone   v 279 

De  Boom,  De  Laurencel  v 362 

De  Laurencel  v.  De  Boom 362 

Dent  V.  Bird 652 

Devine,  Wizson  v 341 

Disher,   White  v 402 

Donelly,  McGregor  v 149 

Doyle   v.    Callaghan 154 

Drais,   Reed   v 491 

Dressier,   £z  parte 257 

Dreyfuss  v.  Tompkins 339 

Dufour  v.  Central  Pacific  Railroad  Company 319 

Duryea  v.  Boucher 141 

Edgar,  Burke  v 182 

Edgar,    Scheerer    v 377 

Eel  River  and  Eureka  Railroad  Company  v.  Field 429 

Empire  Gold  Mining  Company  v.  Bonanza  Gold  Mining  Company  406 

Enos  V.  Sun  Insurance  Company 621 

EscoUe  V.  Franks 137 

Estate  of  Dalrymple 444 

Estate  of  Guilford 380 

EsUte  of  Hill 238 

Estate    of   Leopold 385 

Estete  of  Luther 319 

Estate  of  Lutz 457 

Estate  of  Roberts 349 

Estate   of   Skerrett 585 

Estate  of  Swain 637 

Ex    parte   Dressier 257 

Ex  parte  Lichtenstein 359 

Ex  parte  Tittel 261 

Ex  parte  White 102 

Feldman,  Rose  v 100 

Field,  Eel  River  and  Eureka  Railroad  Company  v 429 

Finn   v.    Spagnoli 330 

Fireman's  Insurance  Company,  Trojan  Mining  Company  v 27 

vFisher.  v..  Sweet 228 


Digitized  by  VjOOQ  IC 


XIV  Table  of  Cases  Reported. 


Kleisher,  Kutz  v 93 

Fleming  v,   Albeck 220 

Fountain,   Ashurst   v 18 

Franks,  EscoUe  v 137 

Franks,  Wood  v 32 

Fresno  Enterprise  (Company  v.  Allen 605 

Frey,   Lowden   v 474 

Friend  and  Terry  Lumber  Company  v.  Miller 464 

Fulkerth  v.  Stanislaus  County 334 

Gallagher  v.  Market  Street  Railway  Company 13 

Gallup,    Lercb    v 695 

Gerlach,  Axtell   v 483 

Gerold  v.  Brunswick  and  Balke  Company 124 

Gillespie,  Pellier  v 682 

Gilmore  v.  American  Central  Insurance  Company 366 

Ginocchio  v.  Amador  Canal  and  Mining  Company 493 

Goad   V.    Moulton 536 

Graham,   Marini   v 130 

Grangers'  Business  Association  t.  Clark 634 

Greehn  v.  Marker 364 

Guardianship    of    Danneker. ' 643 

Guilford,   Estate   of 380 

Haggin  v.  Raymond 302 

Haley  v.  Haley 24 

Hall,    Nidever    v :, 79 

Harris  v.  Harris 465 

Hartwell,  People  ex  rel.  McQarvey  v 11 

Hatch  V.  New  Zealand  Insurance  Company 122 

Hawkins,  Stephenson  v 106 

Hazlitt,  Clary  v 286 

Hedges  v.   Superior  Court 406 

Henderson  v.  Nicholas 152 

Hewel,   Carpenter  v 689 

Hibberd    v.    Smith 547 

Hibemia  Savings  and  Loan  Society  v.  Conlin 178 

Hicks,  Merced  County  v 108 

Hill,  Estate  of 238 

Hirschfield  v.   Cross 661 

Hopping,    Lewin    v 541 

Horswell   v.   Ruiz Ill 

Hostetter,   Barham  v 272 

Houghton,   In  re 511 

Hoult  V.  Baldwin 610 

Hunt,    Mullen    v 60 

Huntoon.  Tryon  v 325 

Hyde,  Millidge  v 5 


Digitized  by  VjOOQ IC 


Table  of  Cases  Reported.  xv 

In   re   Houghton 611 

IngliB  V.  Shepherd 469 

In   re  Treadwell 363 

Irish- American  Benevolent  Society,  Robinson  v 135 

Jacks,  Little  v 165 

Jim  Yet  Wa.  Ledu  v 346 

Jones  V.  Morgan 308 

Jnnkans  y.  Bergin 267 

Kahn,  Arnold  v .' 472 

Karnes,  Walton  v # 255 

Kaweah  Canal  and  Irrigation  Company,  Creighton  ▼ 221 

Kelly,   Luhrs  v 289 

Keybers  v.  McComber 395 

Kings   River  and   Fresno  Canal  Co.,   Lower   Kings  River   Water 

Ditch  Co  V 677 

Knox,  Davidson  v 143 

Kntz    V.    Fleisher 93 

Lake  Pleasanton  Water  Company  v.  Contra  Costa  Water  Company  659 

Langton,  People  t 427 

La  Rue,  People  v 526 

Lassen,   Campe   v 139 

Leakey,  Shumway  v 458 

Learned  v.  Castle 41 

Leddy,   Brandon   v 43 

Ledu  V.  Jim  Yet  Wa 346 

Lennox,   People  v 113 

Leopold,   Estate  of 385 

Lerch  v.  Gallup 695 

Lewin  v.  Hopping 641 

Lichtenstein,    Ex   parte ^ 359 

Lion  Fire  Insurance  Company,  Cook  v 368 

Lipman,   Waterman  v 26 

Little  V.   Jacks 165 

Los  Angeles  v.  Southern  Pacific  Railroad  Company 433 

Lowden  v.  Frey '." 474 

Lower  Kings  River  Water  Ditch  Co.  v.  Kings  River  and  Fresno 

Canal  Co 577' 

Luhrs  V.  Kelly 289 

Luther,  Estate  of 319 

Lutz,    Estate    of 457 

Lyons   v.    State 380 

Main  V.  Casserly 12? 

Marini  ▼.  Graham 130 


Digitized  by  VjOOQ IC 


xvi  Table  of  Cases  Reported. 

Marker,    Greehn   v 364 

Market  Street  Railway  Company,  Gallagher  v 13 

Masson,   West   v 109 

Mauldin  v.  Cox 387 

McClellan,  Bell  v 283 

McCombcr,  Keybers  v 395 

McCrary  v.   Beaudry 120 

McCusker,  Southern  Pacific  Railroad  Company  v 67 

McGilver,  People  v 55 

McGinn,  San   Francisco   v 110 

McGregor  v.  Donelly 149 

McKenzie,  Boston  Tunnel  Company  v 485 

Meade  v.  Watson 591 

Meherin  v.  Oaks 57 

Melone  v.  Davis 279 

Merced   County  v.   Hicks 108 

Merle,   Corcoran   v 94 

Middleton,    Taylor    v 656 

Mier,  Sullivan  v 264 

Miller,  Friend  and  Terry  Lumber  Company  v 404 

Millidge   v.    Hyde 5 

Mintzer,  Raynor  v 159 

Morgan,  Jones  v 308 

Moulton,  Goad  v 536 

Mull,   Sheldon   v 299 

Mullen   V.    Hunt 69 

Murphy  v.  Snyder 451 

Murray,  People  v 103 

Myers  v.  Reinstein 89 

Myres    v.    Surryhne 657 

Neason,   People  v 225 

Newberry,  Cheney  v 125,  126 

New  Zealand  Insurance  Company,  Hatch  v 122 

Nicholas,    Henderson   v 152 

Nidever    v.    Hall 79 

Oakland  Bank  of  Savings  v.  Applegarth 86 

Oakland  Gas  Light  Company  v.  Dameron 663 

Oaks,    Meherin    v 57 

O'Brien  v,   Colusa  County 603 

O'Neal,    People    v 378 

Orr  V.    Stewart 275 

Overhulser,    Somers   v 237 

Palmer    v.    Snyder 105 

Parvin«  Reclamation  District  No  3  v 501 


Digitized  by  VjOOQ IC 


Table  of  Cases  Reported.  xvii 


Pellier   v.    Gillespie 582 

Pendola  v.  Alexanderson 337 

People   V.    Bartlctt 166 

People   V.    Bezy 223 

People    V.    Clark 99 

People  ex  rel.  McGarvey  v.  Hartwell 11 

People   V.    Langton 427 

People  V.  La  Rue 526 

People  V.   Lennox 113 

People   V.    McGilver 55 

People  V.  Murray 103 

People  V.  Neason 225 

People  V.  O'Neal 378 

People  V.  Pittsburg  Railroad  Company 625 

People  V.  Piatt 21 

People  ex  rel.  Board  of  State  Harbor  Comm'rs  v.  Potrcro  &  Bay 

View  R.  R.   Co 166 

People    V.    Price 350 

People   V.    Richards 412 

People  V.  Robertson 646 

People   V.   Strother 624 

People  ex  rel.  Leverson  v.   Thompson 627 

People  V.  Tierney 54 

People  V.  Vierra 231 

People  V.  Wong  Ah  You 31 

Phcnix  Insurance  Company,  Silverberg  v 36 

Pico  V.   Cohn 258 

Pittsburg  Railroad  Company,  People  v 625 

Piatt,  People  v 21 

Potrero  &  Bay  View  R.  R.  Co.,  People  ex  rel.  Board  of  State  Har- 
bor  Comm'ra   v 166 

Powers  V.  Crane 65 

Price,  People  v 350 

Quinn  v.  Windmiller 461 

Raymond,   Haggin   v 302 

Raynor  v.  Mintzer 159 

Reclamation  District  No.  3  v.  Parvin 501 

Reed   v.   Drais 491 

Reinstein,    Myers    v 89 

Reynolds  v.  Reynolds 176 

Reynolds  v.  Snow 497 

Rhodes    v.    Borden 7 

Richards,    People    v 412 

Roberts,   Estate  of 349 

Robertson,  People  v 646 

LXVn.  Cal.  — b. 


Digitized  by  VjOOQ IC 


xviii  Table  of  Cases  Reported. 


Robinson  v.  Irish- American  Benevolent  Society 135 

Kodgers  v.  Central  Pacific  Railroad  Company 606 

Roraback,   Stechhan  v 29 

Rosborough   v.   Boardman 116 

Rose  V.  Feldman 100 

Ross,  Brichman  v 601 

Ruiz,  Horswell  v Ill 

Rutledge  v.  Superior  Court 85 

Sacramento  Lumber  Company,  Clunie  v 313 

Sacramento  Lumber  Company  v.  Wagner 293 

Sallee  v.   Corder , 174 

San  Francisco,  Conniff  v 45 

San   Francisco  v.   McGinn 110 

San  Francisco  Stock  and  Exchange  Board,  Swift  v 567 

Savings  and  Loan  Society  v.  Thome 53 

Scheerer  v.  Edgar 377 

ScoUay   v.   Butte  County 249 

Scott  V.  Sierra  Lumber  Company 71 

Sharon  v.  Sharon 185 

Sharp   V.   Blankenship 441 

Shearer  v.  City  of  Oakland 633 

Sheldon  v.   Mull 299 

Shepherd,  Inglis  v 469 

Shirley  v.  Bishop 543 

Shoemake,  Bank  of  Ukiah   v 147 

Shum way  v.  Leakey 458 

Sierra  Lumber  Company,  Scott  v 71 

Silverberg  v.  Phenix  Insurance  Company 36 

Simpson  v.  Applegate 471 

Skerrett,    Estate    of 685 

Smith  V.  Cunningham 262 

Smith,   Hibberd  v 547 

Snow,  Reynolds  v 497 

Snyder,   Murphy   v . . . . ; 451 

Snyder,  Palmer  v 105 

Somers  v.  Overhulser ; . . . .  237 

Southern  Pacific  Railroad  Company,  California  Southern  Railroad 

Company  v 59 

Southern  Pacific  Railroad  Company,  Los  Angeles  v 433 

Southern  Pacific  Railroad  Company  v.  McCusker 67 

Spagnoli,    Finn   v 330 

Stanford,   Sweeney   v 635 

Stanislaus  County,  Fulkerth  v 334 

Stanley,  Conner  v 315 

State,   Carrasco  v 385 


Digitized  by  VjOOQIC 


Table  of  Cases  Reported.  xix 


SUte,   Lyons   v 380 

Statham,  Weiho  v 84,  246 

Stechhan    v.    Roraback 2D 

Stephenaon  v.  Hawldna 106 

Stewart,   Orr  v 275 

Stone,    BuUard    v 477 

Strother,  People  v 624' 

Sullivan  v.  Mier 264* 

Sun  Insurance  Company,  Enoa  v 621 

Superior  Court,  Dalzell  v 453 

Superior  Court,  Hedges  v 405 

Superior  Court,  Rutledge  v 85 

Superior  Court,  Wood  v 116 

Surryhne,  Myres  v 657 

Swain,  Estate  of 637 

Sweeney  ▼.  Stanford 635 

Sweet,    Fisher    v 228 

Swift  y.  San  Francisco  Stock  and  Exchange  Board 56  J 

Taylor  v.  Central  Pacific  Railroad  Company 615 

Taylor  v.  Middieton 656 

Thompson,  People  ex  rel.  Leverson  v 627 

Thome,  Savings  and  Loan  Society  v 53 

Tiemey,    People    v 64 

Tittel,  Ex  parte 261 

Tompkins,  Dreyfuss  v '. 339 

Traver,  Buxton  v 171 

Treadwell,  In  re 353 

Trojan  Mining  Company  v.  Fireman's  Insurance  Company 27 

Tryon  v.  Huntoon 325 

Terrell  v.  Baldwin 1 

Vaca  Valley  and  Clear  Lake  Railroad  Company,  Butcher  v 518 

Vandament,   Botto   v 332 

Vierra,  People  v 231 

Wagner,  Sacramento  Lumber  Company  v 293 

Walker  v.   Brem 599 

Wallace  v.  Center 133 

Walton   V.   Karnes 255 

Waterman  v.   Lipman 26 

Watson,    Meade    v 591 

Weihe  v.  Statham 84,  245 

Wenzel  v.   Commercial   Insurance   Company 438 

West  V.   Masson 169 

White  v.  Disher 402 

White,  Ex  parte 102 


Digitized  by  VjOOQ IC 


XX  Table  of  Cases  Reported. 


Williama,    Carit    v 680 

Willis,  Brown  v 235 

Wilson    V.    Barnard 422 

Windmiller,  Quinn  v 461 

Wixson  V.  Devine 341 

Wood  V.  Franks 32 

Wood  V.  Superior  Court 116 

Woods,  Cox  V 317 

Wong  Ah  You,  People  v 31 

Wright  V.  Central  California  Colony  Water  Company 632 

Zellerbach  v.  AUenherg 206 


Digitized  by  VjOOQ IC 


CASES  NOT  EEPORTED. 


Allen  y.  Holt  Brothers.     Reversed 8907 

Alpers  V.  Knight.    Reversed 8920 

Ah  Goon  V.  Tarpey.    Affirmed 8633 

California  Southern  R.  R.  Co.  v.  Southern  Pacific  R.  R.  Co.    Af- 
firmed  on  authority   of   California  Southern   R.   R.   Co.  v. 

Southern  Pacific  R.  R.  Co.     67  Cal.  59 9757 

Campbell    T.    Judd.    Affirmed 9416 

Cleghom    v.    Cleghorn.    Affirmed 9545 

Cox   v.    Hayes.    Affirmed 9903 

Damsguard  v.  Gunnoldson.    Affirmed 9718 

Dorland  v.  Bemal.    Motion  denied 7204 

Estate  of  Roberts.     Affirmed 9942 

Evans  v.  Ross.    Affirmed 9188 

Ex  parte  Lou  Ah  Sim.     Writ  of  habeas  corpus  denied 20090 

Fitzpatrick  v.  Bryan.     Reversed 9095 

Granger    v.    Bourn.    Affirmed 9006 

Qwinn  v.  Hamilton.     Reversed 9630 

Haley  v.   Shepherd.    Affirmed 9901 

Hall  V.  Hibard.    Affirmed  on  authority  of  Dent  v.  Bird,  67  Cal. 

662    8792 

Hamil  y.  Lettner.    Affirmed   on   authority  of  Hay   v.   Hill,   65 

Cal.  383 9800 

Harrigan  v.  Bolte.    Dismissed  on  authority  of  Prescott  v.  Salt- 
house,  53  Cal.  221 11090 

Hines  v.  Roadhouse.     Writ  of  review  denied 20130 

Hirschfeld  v.  Superior  Court.     Writ  of  review  denied 11285 

Hite  Gold  Quartz  Company  v.  Stermont  Silver  Mining  Company. 

Affirmed     8746 

Hogan  v.  Tyler.    Affirmed 8744 

Horton  v.  Dominguez.     Dismissal  of  appeal  denied 11178 

Hulsey  v.  Bryan.     Reversed 9094 

In  re  Ling.    Application  denied 11236 

In  re  Patterson.    Writ  of  habeas  corpus  denied 20117 


Digitized  by  VjOOQ IC 


xxfl  Cases  not  Reported. 


James  v.  Fulkerth.    Affirmed 0509 

Juzix  T.  San  Francisco.    Affirmed  on  authority  of  Lehn  v.  San 

Francisco,  66  Gal.  76 8983 

Kasten   ▼.   Paxton.    Reversed 9900 

Kelly  y.  Brown.    Affirmed 9908 

Levy   V.    Baldwin.    Affirmed 8980 

Luco  V.  Commercial  Bank  of  San  Diego.    Appeal  dismissed 11016 

Martin  v.  Vanderhoof.    Dismissal  of  appeal  denied 9745 

McCauley   v.    Cunningham.    Affirmed 9622 

Meade  v.  Watson.    Reversed  on  authority  of  Meade  v.  Watson, 

67  Cal.  691 8877 

Melius    V.    Melius.    Affirmed 9978 

Merced  County  v.  Hicks.    Affirmed  on  authority  of  Merced  Coun- 
ty V.  Hicks,  67  Cal.  108 9673 

Merced  County  v.  Hicks.    Affirmed  on  authority  of  Merced  Coun- 
ty V.  Hicks,  67  Cal.  108 9599 

Merced  County  v.  Hicks.    Affirmed  on  authority  of  Merced  Coun- 
ty V.  Hicks,  67  Cal.  108 9600 

Meysan   v.   Chabrie.    Appeal    dismissed 9354 

Mokelumne  and  Campo  Sico  Canal  etc.  Company  v.  Knox.    Judg- 
ment modified  on  authority  of  Davidson  v.  Knox,  67  Cal.  143  8622 
Moore   v.    Moore.    Affirmed 9677 

O^Connor  v.  Flynn.    Affirmed 8947 

Parker  v.  Bemal.    Dismissal  of  appeal  denied 11018 

People  V.  Berman.    Reversed  on  authority  of  People  v.  Piatt,  67 

Cal.    21 20044 

People  V.  Devon.    Reversed • 20093 

People    V.    Lowden.     Affirmed 11002 

People  v.  McGinn.    Affirmed 20066 

People  V.  Munn.    Affirmed 20068 

People   V.    Powellson.     Reversed 20053 

Potter  V.  Roeth.    Reversed 8460 

Reynolds  v.  Reynolds.    Motion  denied 8849 

Robinson  v.  Boardman.     Reversed  on  authority  of  Rosborough  v. 

Boardman,  67  Cal.  116 10046 

Sawyer  v.  Sargent.     Affirmed 9840 

Shuffleton  v.  Hill.     Reversed 8650 

Smith  V.  Dunn.     Writ  of  mandate  denied 11062 

Smith  V.  San  Francisco.    Appeal  dismissed 11023 

Southern  Pacific  R.  R.  Co.  v.  McCusker.     Reversed  on  authority 

of  Southern  Pacific  R.  R.  Co.  v.  McCusker,  67  Cal.  67 8316 


Digitized  by  VjOOQ IC 


Cases  not  Reported.  xxiii 


Trojan  Mining  Co.  v.  Citizen *8  Ins.  Co.    Affirmed  on  authority  of 

Trojan  Mining  Co.  v.  Fireman's  Ins.  Co.  67  Cal.  27 8973 

Trojan  Mining  Co.  v.  American  Central  Ins.  Co.  Affirmed  on 
authority  of  Trojan  Mining  Co.  v.  Fireman's  Ins.  Co.  67 
Cal.  27 9882 

Whitesides  v.   Briggs.     Affirmed 9894 

Whitmore   v.   Henderson.    Affirmed 8706 

Wilson  V.  Bryan.    Reversed 9096 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  CITED. 


PAOB. 

A.  G.  V.  Kent,  1  Hurl  &  C.  28 561 

Adams  v.  People,  9  Hun,  89 420 

Adams   v.   Rockwell,    16   Wend.    285 443 

Alexander  v.  Bouton,  55  Cal.   15 540 

Alford   V.  Lea,   3   Coke,   27 559 

Amador  County  v.  Butterfield,  51  Cal.  526 333 

Anacosta  etc.  v.  Murbach,  13  Md.  91 137 

Andrews  v.  Pratt,  44  Cal.  317 312 

Arnold  v.  Lyman,  17  Mass.  400 296 

Arnold  v.  Skaggs,  35  Cal.  684 469 

Arthur  v.  Odd  Fellows,  29  Ohio  St.  557 574 

Ashby  V.  White,  1  Smith's  Leading  Cases,  440 418 

Ashworth  r.  Kittridge,   12  Cush.   193 15 

Atwood  V.  Fricot,  17  Cal.  38 409 

Avery   v.    Halsey,    14   Pick.    174 699 

Babe  v.  Coyne,  53  Cal.  261 604 

Bacon,  v.  Bacon,  43  Wis.  202 209 

Bacon  v.  Baltimore,  2  Am.  Jur.  147 48 

Bagley  v.  Nunan,  53  Cal.  403 133 

Baldwin  r.  Hale,  1    Wall.  223 9 

Ballou  V.  Gile,  50  Wis.  614 674 

Bauman  v.  Bauroan,  18  Ark.  320 210 

Barboro  v.  Occidental  Grove,  4  Mo.  App.  429 572 

Barber  v.  Barber,  21  How.  584 208 

Barbier  v.  Connolly,  113  U.  S.  27 103 

Barker  v.  Bradley,  42  N.  Y.  316 296 

Barker  v.  Bucklin,  2  Denio,  45 295 

Barker  v.  Dayton,  28  Wis.  379 209 

Bates  V.  Gage,  49  Cal.   126 303 

Baxter  v.  Roberts.  44  Cal.  188 608 

Bayly  v.  Bayly,  2  Md.  Ch.  326 210 

Bean  v.  Thompson,  19  N.  H.  290 328 

Bedell  v.  Scrutin,  .54  Vt.  493 10 

Belcher  v.  Chambers,  53  Cal.  639 473 

Belden  v.  Carter,  4  Day,  66 559 

Belk  V.  Meager,  104  U.  *S.  284 112 

Berson  v.  Nunan,  63  Cal.  550 606 

Bigelow  V.  Bridge,  8  Mass.  274 611 

Biggins  V.   Champlin,   59   Cal.    1 13 464 

Biggs  V.  Lawrence.  3  Term  Rep.  454 161 

Billings,  Estate  of,  64  Cal.  427 383 

Billings  V.  Drew,  52  Cal.  565 334 

Bixler's  Appeal,  59  Cal.  550 206,  214 

Black  V.  White,  37  N.  Y.  320 490 

Blake  v.  Blake,  80  HI.  623 216 

Blake  v.  Blake,  80  111.  532 197 

Blanchard  v.  Russell,  13  Mass.  1 8 

Blane  v.  Klumpke,  29  Cal.  156 646 


Digitized  by  VjOOQ IC 


xxvi  Table  of  Cases  Cited. 


Bliss  V.  Ellaworth,  36  Cal.  310 75 

Blood  V.  Light,  38  Cal.  653 564,  566 

Blum  V.  Brownstone  Bros.,  50  Cal.  203 457 

BogarduB  v.  Trinity  Church,  4  Sand.  633 16 

Bonnell  v.  Bowman,  53  111.  460 400 

Bonner  v.  Welbom,  7  Ga.  327 63 

Botaford  v.  Howell,  52  Cal.  158 7 

Bovo  V.  Bovo,  63  Cal.  77 213 

Bowen  v.  Leaae,  6  Hill,  221 22 

Boyd  V.  Bricken,  66  Cal.  4g7 620 

Bradley  v.  Bradley,  53  111.  413 129 

Brandt  v.  Wheaton,  62  Cal.  430 277 

Briddel  v.  Brizzolara,  64  Cal.  354 684 

Briggs  V.  Byrd,  11  Ired.  353 83 

Broadribb  v.  Tibbets,  60  Cal.  412 201 

Bronner  v.  Wetzlar,  55  Cal.  419 124,  260 

Brooks  V.  Calderwood,  34  Cal.  563 484 

Brown  v.  Brown,  60  Cal.  579 213 

Brown  v.  Brown,  2  Md.  Ch.  316 210 

Brown  v.  Kendall,  6  Cush.  292 609 

Brown  v.  Pacific  M.  S.  Co.  5  Blatchf.  626 , 633 

Bruck  V.  Tucker,  42  Cal.  362 450 

Bryan  v.  Wash,  2  Gilm.  667 559 

Buckingham  v.  Waters,  14  Cal.   146 20 

Bucknall  v.  Story,  36  Cal.  07 484 

Buffum  V.   Green,  5  N.   H.  80 668,  669,560 

Buhne  v.  Corbett,  43  Cal.  209 334 

Burke,   Ex  parte,   59   Cal.  6 595 

Butte  County  v.  Boydston,  64  Cal.  10 04 

Butler  V.  Baker,  3  Coke,  26 669,  560 

Byers  v.  Bourret,  64  Cal.  73 636 

C.  M.  Benefit  Association  v.  Priest,  46  Mich.  429 674 

Cadiz  V.  Majors,  33  Cal.  288 460 

Cahoon  v.  Marshall,  26  Cal.  201 284  . 

Calderwood  v.   Brooks,  28   Cal.    163 583 

Calderwood  v.  Peyser,  42  Cal.   112 / 410,  411 

California,  St.  of,  v.  Woodlief,  2  Cal.  242 398 

Cal.  S.  P.  R.  R.  Co.  V.  Armstrong,  46  Cal.  90 62 

Cal.  S.  P.  R.  R.  Co.  V.  Central  P.  R.  R.  Co.  47  Cal.  649 61 

Call  V.  Call,  65  Me.  40 204 

Callahan,  Estate  of,  60  Cal.  232 457 

Callender  v.  Painsville  Co.  11  Ohio  St.  616 61 

Camp  V.  Grider,  62  Cal.  20 277 

Campbell  v.  Adams,  50  Cal.  203 3 

Canning  v.  Pinkham,  1  N.  H.  357 659,  560 

Cardwell  v.  American  River  B.  Co.  113  U.  S.  206 168 

Carter  v.  State,  2  Ind.  617 15 

Case  V.  Codding,  38  Cal.   191 237 

Case  V.  De  Goes,  3   Caines,  261 661 

Chaquette  v.  Ortet,  60  Cal.  594. .. : 85 

Chamberlain  v.  Vance,  51  Cal.  75 83,  459 

Chapin  v.  Bourne,  8  Cal.  294 375 

Chapman  v.  Toy  Long,  4  Sawy.  28 112 

Chase  v.  County  of  Saratoga,  33  Barb.  603 336 

Coase  V.  Ingalls,  97  Mass.  274 203 

Chelmsford  v.  Demarest,  7  Gray,  1 510 

Chemung  Canal  Bank  v.  Judoon,  4  Seld.  264 399 


Digitized  by  VjOOQ IC 


Table  of  Cases  Cited.  xxvii 


Chriaty  v.  Dana,  42  Cal.  174 277 

Church  V.  Oilman,  16  Wend.  658 668,  669 

Churchill  v.  Anderson,  66  Cal.  66 160 

Clark  V.  Baker,  14  Cal.  612 277,  278 

Clark  V.  Crane,  57  Cal.  633 410,  411 

Clark  V.  Lockwood,  21  Cal.  224 665 

Clark  V.  Phoenix  Ins.  Co.  36  Cal.  176 76 

Clark  V.  Ray,  1  Har.  &  J.  323 659 

Clark  V.  Rockland,  62  Me.  68 493 

Clarkson  v.  White,  4  Marsh.  J.  J.  629 698 

Claud  V.  El  Dorado  Co.  12  Cal.  135 399,  665 

Clink  V.  Thurston,  47  Cal.  30 346 

Clugas  v.  Penalund,  4  Term  Rep.  466 152 

Coglan  V.  Beard,  66  Cal.  68 306 

Coker  v.  Superior  Court,  68  Cal.  177 461 

€olIins,  EsUte  of,  Myrick's  Pr.  R.  73 446 

Columbet  v.  Pacheco,  48  Cal.  397 464 

Com.  V.  Brown,  121  Mass.  69 17 

Com.  V.  Cobb,  14  Gray,  57 420 

Commonwealth  v.  Irwin,  8  Phila.  380 416 

Com.  V.  Manson,  2  Ashm.  21 416 

Com.  V.  Sturtevant,  117  Mass.  122 17 

Com.  V.  Wilson,  1  Gray,  67 16 

Conant  v.  Conant,  10  Cal.  250 187,  188 

Connor  v.  Morris,  23  Cal.  451 310 

Cook  V.  Co^k,  66  Wis.  203 209 

Cooke's  Adm'r  v.  Hendricks,  4  Mon.  500 669 

Cooper  V.  Vierra,  59  Cal.  282 464 

Cottrell,  Ex  parte,     59  Cal.  417 216,  216,  219 

Courtwright  v.  Bear  River  M.  Co.  30  Cal.  576 42 

Coventry  v.  Barton,   17  Johns.  142 699 

Crosley,  Estote  of,  66  Cal.  679 642 

Crowell  V.  Sonoma  Co.  26  Cal.  313 78 

Cummings  v.  Howard,  63  Cal.  503 281 

Curtis,  In  re,  66  Cal.  672 84 

Damon  v.  Bryant,  6  Pick.  411 604 

Dana  v.  Stanfords,  10  Cal.  269 34 

Dawson's  Lessee  v.  Godfrey,  4  Cranch,  321 382 

Dean,  Estete  of,  62  Cal.  613 467 

Dean  V.  Davis,  61  Cal.  409 628 

Delano's  Case,  68  N.  H.  6 358 

Delaware  etc.  Co.  v.  Westchester  Co.  Bank,  4  Denio,  97 295 

Dickey  v.  Davis,  39  Cal.  666 124 

Dinet  v.  Eigenmann,  88  111.  274 210 

Dingley  v.  Green,  54  Cal.  336 423 

Doll  T.  Smith,  32  Cal.  476 461 

Donaldson  v.  Missouri  R.  R.  Co.  20  Iowa,  291 16 

Dooly  V.  Norton,  41  Cal.  441 410 

Dorente  v.  Sullivan,  7  Cal.  279 399 

Dorsey  v.  Smyth,  28  Cal.  21 184 

Dowd  V.  Clarke,  61  Cal.  262 64 

Drake  y.  Duvenick,  45  Cal.  455 399 

Drenz  v.  Domec,  18  Cal.  83 420 

Dreyfous  v.  Adams,  48  Cal.  131 375 

Durian  v.  Central  Verien  etc.  7  Daly,  168 672 

Elliott  v.  Figg,  69  Cal.  117 172 

Elmore  v.  Elmore,  10  Cal.  224 213 


Digitized  by  VjOOQ IC 


xxviii  Table  of  Cases  Cited. 


Elsey  V.  Metcalf,  1  Denio,  326 560 

Emeric  v.  Alvarado,  64  Cal.  529 201 

Emeric  v.  Alvarado,  64  Cal.  590 266 

Enright  v.  S.  F.  &  S.  J.  R.  R.  Co.,  33  Cal.  230 694 

Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456 209 

Eureka  Case,  4  Sawy.  302 112 

Eustace  v.  Jahns,  38  Cal.  3 282 

Ewald  V.  Corbett,  32  Cal.  493 5 

Fabian  v.  Callahan,  56  Cal.   161 636 

Fallon  V.  Butler,  21  Cal.  24 92,  041 

Farmers'  etc.  Bank  v.  Christensen,  51  Cal.  571 334 

Farrell  v.  Enright,  12  Cal.  450 386 

Fay  V.  Richardson,  7  Pick.  91 560 

Ferguson  v.  Miles,  3  Gilm.  363 560 

Field  V.  N.  Y.  Cent.  R.  R.  Co.  32  N.  Y.  339 522 

First  National  Bank  of  S.  B.  v.  De  la  Guerra,  61  Cal.  109 391 

Flandreau  v.  Downey,  23  Cal.  358 346 

Flubacher  v.  Kelly,  49  Cal.  116 411 

Foulke  V.  San  Diego  etc.  Co.  51  Cal.  365 129 

Fowler  v.  Lewis,  25  Tex.  380 15 

Frink  v.  Alsip,  49  Cal.   102 390 

Frisbie  v.  Whitney,  9  Wall.  187 174 

Gamons  v.  Knight,  5  Barn.  &  C.  671 659,  562 

Gardner  v.  Newburgh,  2  Johns.  Ch.   162 48 

Gerald  v.  J.  M.  Brunswick,  67  Cal.  124 200 

Gharky's  Case,  57  Cal.   274 445,  446 

Gibson  v.  Williams,  4  Wend.  320 83 

Gillespie  v.  Moore,  2  Johns.  Ch.  585 318 

Gilmore  v.  Lycoming  F.  Ins.  Co.  55  Cal,  123 367 

Gimmy  v.  Gimmy,  22  Cal.  633 213 

Gladding  v.  Ina.  Co.,  66  Cal.  6 440,  622 

Grand  Gulf  R.  R.  Co.  v.  Bryan,  8  Smedes  &  M.  268 174 

Grant  v.  Grant,  12  S.  C.  29 209 

Gray  v.  Nunan,  63  Cal.  220 602 

Greason  v.  Keteltas,  17  N.  Y.  491 490 

Green  v.  Swift,  47  Cal.  536 60 

Godchaux  v.  Mulford,  26  Cal.   316 285 

Golding  V.  Golding,  74  Mo.  123 197 

Goller  V.  Felt,  30  Cal.  482 409 

Gonzales  v.  Wn^son,  61  Cal.  297 693 

Goodrich   v.   Davis,    11    Met.   484 83 

Goodsel  V.  Stinson,  7  Blackf.  439 661 

Haight  V.  Kimback,  51  Iowa,  13 493 

Hall  V.  Bark  Emily,  33  Cal.  522 124,  260 

Harpending  v.  Haight,  39  Cal.  189 133 

Harper  v.   Rowe,  53   Cal.   234 483,  505 

Harrison  v.  Peabody,  34  Cal.  178 375 

Hastings  v.  Vaughn,  5   Cal.   315 562 

Hatch  V.  Hatch,  9  Mass.  207 569 

Hathaway  v.  Davis,  33  Cal.  109 67 

Haven  v.  Uraise,  1  N.  H.  93 328 

Hayden  v.  Dunlap,  3  Bibb.  216 565 

Haynie  v.  Robertson,  58  Ala.  46 37I 

Head  v.  Head,  3  Atk.  550 207 

Hearne  v.  Marine  Ins.  Co.  20  Wall.  490 318 

Hearst  v.  Egglestone,  55  Cal.  365 484 


Digitized  by  VjOOQ IC 


Table  of  Cases  Cited.  xxix 


Hecht  V.  Hecht,  28  Ark.  92 196 

Hedge  v.  Drew,  12  Pick.  141 669,  660 

Heine  v.  Commonw.  91  Pa.  St.  145 420 

Hellenberg  v.  Dist.  No.  1  etc.  94  N.  Y.  685 674 

Henry  v.  S.  P.  R.  R.  Co.  50  Cal.  176 75,  519 

Herbert  v  Herbert,  1  111.  278 660 

Herring  v.  W.  A  R  Co.  10  Ired.  402 524 

Hesthal  v.  Magles,  53  Cal.  623 28:; 

Hickman  v.  Cantrell,  9  Yerg.   172 371 

Hicks  V.  Lovell,  64  Cal.   17 333 

Hidden  v.  Jordan,  28  Cal.  305 257,  342 

Hildebrand  v.  Stewart,  41  Cal.  387 7 

Hill,  Estate  of,  62  Cal.  186 84 

Hobbs  V.  Duff,  43  Cal.  4&5 602 

Hodgdon  v.  Griffin,  56  Cal.   610 602 

Hoflfman  v.  Hoffman,  15  Ohio  St.  217 210 

Holmes  v.  McCleary,  63  Cal.  497 201 

Holmes  v.  Strautman,  35  Mo.  293 328 

Hooper  v.  Bailey,  28  Miss.  328 371 

Hopkins  v.  Hopkins,  39  Wis.   171 209 

Hopkins  v.  Noyes,  4  Mont.  550 1 12 

Hopkins  v.  W.  P.  R.  R.  Co.  50  Cal.  194 133 

Hoppough  V.  Staple,  60  N.  Y.  430 600 

Horn  V.  Corvarubias,  51   Cal.  524 604 

Homblower  v.  Duden,  35  Cal.  660 254 

Houghton's  Appeal,  42  Cal.   35 214,  218 

Hubert  v.  Mendheim,  64  Cal.  213 608 

Huffman  v.  Board  of  Commissioners  etc.  23  Kan.  281 312 

Huffman  v.  Click,  77  N.  C.  55 17 

Huffman  v.  San  Joaquin  County,  21  Cal.  427 78 

Hughes  V.  Easten,  4  Marsh.  J.  J.  572 559 

Hulick  V.  Scovil,  4  Gilm.  178 568,  560,  661 

Hull  V.  Sacramento  Valley  R.  Co.  14  Cal.  387 624 

Hunt  V.  Loucks,  38  Cal.  382 564 

Hutchings  v.  Castle,  48  Cal.  152 75 

Hutton  V.  Frisbie,  37  Cal.  475 174 

Hyde  v.   Stone,  20  How.    170 9 

Inlow  V.  Commonw.  6  Mon.  74 659 

Insurance  Company  v.  Wilkinson,  13  Wall.  222 40 

Irvine  v.  Adler,  44  Cal.  550 463 

Jackson  v.  Bard,  4  Johns.  230 661 

Jackson  v.  Bodle,  20  Johns.  188 560 

Jackson  v.   Dunlap,    1   Johns.   Cas.    114 560 

Jackson  v.  Leek,  12  Wend.   107 * 5C0 

Jackson  v.  Phipps,  12  Johns.  418 560 

James  v.  Center,  63  Cal.  31 590 

Jamison  v.  Jamison,  4  Md.  Ch.  293 200 

Jarvis  v.  Hoffman,  43  Cal.  314 174 

Jarris  v.  Jarvis,  3  Edw.  Ch.  402 200 

Jennings  v.  Montague,  2  Gratt.  350 210 

Johnson  v.  Brown,  63  Cal.  391 404 

Johnson  v.  Powers,  65  Cal.  179 303 

Johnson  v.  Smith,  2  Burr,  963 561 

Jolley  V.   Foltz,  34  Cal.   321 396 

Jones  V.  McMasters,  20  How.  8 382 

Judson  V.  Twove,  36  Cal.  469 6 


Digitized  by  VjOOQ IC 


XXX  Table  of  Cases  Cited. 


Kapp  V.  Griffith,  42  Cal.  408 390 

Kashaw  v.  Kaahaw,  3  Cal.  312 188,  213 

Kelley  v.  Drury,  9  Allen,  27 10 

Kentfield  v.  Hayes,  67  Cal.  411 460 

Kenyon  v.  Quinn,  41  Cal.  325 450 

Kidd  V.  Laird,  15  Cal.   161 270 

King  V.  Randlett,  33  Cal.  318 396 

King  V.  Rook,  2  Raym.  Ld.  237 12 

Kirkaldee  v.  Larrabee,  31  Cal.  456 277 

Knowles  v.  Yates,  31  Cal.  82 .• 214 

Koeer,  Ex  parte,  60  Cal.  177 361 

Kreamer  v.  Kreamer,  62  Cal.  302 460 

Lafond  v.  Deems,  81  N.  Y.  607 671 

La  Guen  v.  La  Gouverneaur,  1  Johns.  Cas.  504 236 

Latson  v.  Nelson,  11  Pac.  C.  L.  J.  589 423 

Lawrence  v.  Fox,  20  N.  Y.  268 295 

Lawrence  v.  Neff,  41  Cal.  566 34 

Leonard  v.  Allen,  11  Cush.  271 83 

Lewis  V.   Covillaud,  21  CaL   189 296 

Lewis  V.  Mott,  36  N.  Y.  395 490 

Lick  V.  Stockdale,  18  Cal.  218 386 

Liford's  Case,  11  Rep.  51 561 

Linden  v.  Board  of  Supervisors,  46  Cal.  6 133 

Lloyd's  Lessee  v.  Giddings,  7  Ohio,  418 560 

Lochnane  v.  Lochnane,  78  Ky.  468 196 

Los  Angeles,  City  of,  v.  Los  Angeles  W.  Co.  61  Cal.  66 436 

Los  Angeles,  City  of,  v.  S.  P.  R.  R.  Co.  61  Cal.  59 434 

Loshe,  Estate  of,  62  Cal.  413 84,  642 

Loomis  T.  Los  Angeles  County,  59  Cal.  466 606 

Love  V.  Watkins,  40  Cal.  647 , 450 

Low,  Estate  of,  Myrick's  Pr.  R.  147 446 

Lyons  v.  Lyons,  18  iJal.  447 188,  213 

Magee  r.  Catching,  33  Miss.  673 371 

Maguire  v.  Maguire,  7  Dana,  181 210 

Marlow  v.  Barlew,   63  Cal.  456 640 

Marsters  v.  Lash,  61  Cal.  622 460 

Martin  v.  Board  of  Supervisors,  29  N.  Y.  645 336 

Martin  v.  Matfield,  49  Cal.  42,   165 486 

Martin  v.  Thompson,  62  Cal.  618 263 

Maryland  etc.  Soc.  v.  Clendinen  etc.  44  Md.  429 676 

Masonic  M.  L.  Ins.  Co.  v.  Miller,   13  Bush,  489 674 

Mattison  v.  Mattison,   1   Strob.   £q.   334 207 

Maye  v.  Yappen,  23  Cal.  306 409 

Maynard  v.  Maynard,   10 » Mass.  462 560 

Maynard  y.  Fireman's  Fund  Ins.  Co.  34  Cal.  48 83 

Mayor  etc.  v.  Muzzy,  33  Miss.  62 312 

McCarty  v.  Loupe,  62  Cal.  299 659 

McCausland,  Estate  of,  52  Cal.  668 92 

McClory  v.  McClory,  38  Cal.  675 342 

McCormick  v.  Springfield,  F.  Ins.  Co.  66  Cal.  361 622 

McCormick   v.   Varnesv  2   Utah,   355 112 

McCourtney  v.  Fortune,  42  Cal.  387 273 

McCreery  v.  Everding,  44  Cal.  246 5,  300 

Mcculloch  v.  Murphy,  45  111.  258 177 

McCulloch  v.  The  State,  11  Ind,  634 632 

McKinley  v.  Tuttle,  34  Cal.  235 3,  601 


Digitized  by  VjOOQ IC 


Table  of  Cases  Cited.  xxxi 


McKinnon  v.  Bliss,  21  N.  Y.  210 16 

McLaren  v.  Hutchinson,  18  Cal.  80 296 

McLaughlin  v.  Held,  63  Cal.  208 68 

McLeran  v.  Benton,  31  Cal.  29 213 

McNevin  v.  McNevin,  63  Cal.  186 201,  216,  219 

Mead  v.  Westchester,  F.  I.  Co.  64  N.  Y.  466 318 

Melvin  V.  Easley,  1  Jones  (N.  C.)  387 16 

Mendioca  v.  Orr,  16  Cal.  368 461 

Michaels  v.  Post,  21  Wall.  398 473 

Millard  v.  Hathaway,  27  Cal.  139 266 

Miller  v.  Fulton,  47  Cal.  146 460 

Miller  v.  Miller,  76  N.  C.  71 203 

Miller  V.  The  State,  3  Ohio  St.  479 631 

Mills  V.  Catlin,  22  Vt.  98 16 

Missouri  v.  Kentucky,  1 1  Wall.  395 16 

Mitchell  V.  Crosley,  46  Cal.  97 118 

Mix  V.  Woodward,  12  Conn.  262 83 

Moore  v.  Martin,  38  Cal.  428 666 

Morenhaut  v.  Wilson,  52  Cal.  263 112 

Morris  v.  Lessee  of  Harmer's  Heirs,  7  Peters,  685 16 

Morris  v.  Piatt,  32  Conn.  75 609 

Morrison  v.  Wilson,  13  CaL  494 460 

Mostyn  v.  Fabrigas,  Cowp.  177 661 

Moulton  V.  Parks,  64  Cal.   166 60 

Moyle  V.  Connolly,  50  Cal.  295 464 

Moyle  V.  Porter,  61  Cal.  639 61,  690 

Murray  v.  De  Rattenham,  6  Johns.  Ch.  68 9 

Murray  v.  East  India  Co.  6  Barn.  &  Aid.  204 180 

Nelson  r.  Borchenius,  52  111.  236 ', 83 

Nelson  v.  Cook,  17  111,  443 699 

Newman  v.  Newman,  69  111.  169 177 

Norris  v.  Harris,  15  Cal.  226 460 

Nudd  V.  Thompson,  34  Cal.  39 333 

Ogden  V.  Saunders,   12  Wheat.   213 8 

Orena  v.  Sherman,  61  Cal.   101 627 

O'Rourke  v.  O'Connor,  39  Cal.  442 620 

Orr  V.  Hopkins,  1  West  C.  Rep.  157 375 

OuUahan  v.  Starbuck,  21  Cal.  413 124 

Pacific  Land  etc.  Co.  v.  Blockman,  11  Pac.  C.  L.  J.  24 669 

Pasley  v.  Freeman,  3  Term  Rep.  63 418 

Patrick  v.  Morse,  64  Cal.  462 602 

Payne  v.  McKinley,  64  Cal.  632 133 

Peavy  v.  Tilton,  18  N.  H.   162 658 

Pell  V.  McElroy,  36  Cal.  268 620 

Penniman  v.  Meigs,  9  Johns.  325 8 

Pennoyer  v.  Neft,  95  U.  S.  723 473 

Penn.  Ins.  Co.  v.  Kittle,  39  Mich.  54 39 

Pennybecker  v.  McDougall,  46  Cal.  661 263 

People  V.  Anderson,  44  Cal.  65 224 

People  V.  Anderson,  39  Cal.  704 224 

People  V.  Belencia,  21  Cal.  546 429 

People  V.  Bissell,  49   Cal.  411 118 

People   V.   Center,    66    Cal.    651 484 

People  V.  C.  P.  R.  R.  Co.  43  Cal.  398 118 

People  V.  Coleman,  4  Cal.  46 189 


Digitized  by  VjOOQ IC 


xxxii  Table  of  Cases  Cited. 


People  V.  Cronin,  34  Cal.   195 379 

People  V.  Hagar,  62  Cal.   171 502 

People  V.  Haggin,  57  Cal.  579 602 

People  V.  Hicks,  63  Cal.  364 403 

People  V.  Holden,  28  Cal.  133 306,  307 

People  V.  Hopson,  1  Denio,  679 184 

People  V.  Jobs,  7  Colo.  475 595 

People  V.  Jordan,  66  Cal.  10 219 

People  V.  King,  64  Cal.  338 225 

People  V.  Lanton,  34  Cal.  216 428 

People  V.  Lee  Ah  Chuck,  66  Cal.  662 234 

People  V.  Livingston,  79  N.  Y.  287 306 

People  V.  Lynch,  51  Cal.  33 157 

People  V.  Markham,  64  Cal.    157 201 

People  V.  Mather,  4  Wend.  230 418 

People  V.  Mayes,  66  Cal.  597 55 

People  V.  Morrow,  60  Cal.  147 379 

People  V.  Noll,  20  Cal.   164 115 

People  V.  Olcott,  2  Johns.  Cas.  301 417 

People  V.  Placerville  etc.  Co.,  34  Cal.  656 118 

People  V.   Potter,   63   Cal.    127 184 

People  V.   Rogers,   13   Cal.   169 383 

People  V.  Sanford,  43  Cal.  33 446 

People  V.  Soto,  69  Cal.  367 403 

People  V.   Sprague,  53  Cal.  494 403 

People  V.  Strong,  30  Cal.  156 403 

People  V.   Swift,  66   Cal.   348 379 

People  V.  Tilton,  37  Cal.  621 118 

People  V.    Wallace,   70    111.   680 632 

People  V.  Weil,  63  Cal.  263 398 

People  V.   WestlaKe,  62  Cal.  306 316 

People  V.  Wheeler,  60  Cal.  681 14 

People  V.  Whitely,  64  Cal.  211 352 

Perkins,  Ex  parte,  18  Cal.  60 204,  215,  216,  219 

Perkins  v.  Eckert,  55  Cal.  400 372 

Perry  v.  Perry,  2  Paige,  501 210 

Persons  v.  Persons,  7  Humph.   183 177 

Peters  v.  Foss,   10  Cal.  357 260 

Peters  v.  Fowler,  41  Barb.  467 459 

Phelan  v.  Tyler,  64  Cal.  80 134 

Phelps  V.  U.  C.  M.  Co.  39  Cal.  410 124,  260 

Phinizy  v.  Augusta,  47  Ga.  260 48,  53 

Pierce  v.  Schaden,  55  Cal.  406 124,  260 

Pierce  v.  Schaden,  62  Cal.  285 375 

Pico  V.  De  la  Guerra,  18  Cal.  422 243 

Pigott  V.  j^iastern  Counties,  3  Com.  B.  229 522,  524 

Pinney  v.  Cahill,  48  Mich,  684 17 

Pirtle  V.  State,  9  Humph.  663 429 

Pixley  V.  W.  P.  R.  R.  Co.  33  Cal.  1C8 129 

Placer  County  v.  Dickerson,  46  Cal.  13 510 

Polack  V.  Hunt,  2  Cal.  193 308 

Polack  V.  McGrath,  32  Cal.  15 620 

Polhemus  v.  Heiman,  45  Cal.  ^73 613 

Porter  v.  Herman,  8  Cal.  619 398 

Powers  V.  Russell,  13  Pick.  77 559 

Preston  v.  Preston,  44  Vt.  635 211 

Price  V.  County  of  Sacramento,  6  Cal.  254 336 

Prost  V.  More,  40  Cal.  347 333 


Digitized  by  VjOOQ IC 


Table  of  Cases  Cited.  xxxiii 


Pumpelly  v.  Green  Bay  Co.  13  Wall.  168 49 

Purczell  V.  Smidt,  21  Iowa,  540 383 

Quinn  v.  Kenyon,  22  Cal.  82 260 

Quinn  v.  Smith,  49  Cal.  163 21 

Ramson  v.  Ramson,  52  111.  62 22 

Reardon  r.  San  Francisco,  66  Cal.  492 545 

Reclamation  Dist.  No.  108  v.  Uagar,  66  Cal.  54 502 

Reg.  V.  Gompertz,  92  Q.   B.  982 416 

Reg.  V.  Inhabitants  of  Denton,  1  Dears.  3 415 

Reg.  V.  Mulcahy,  3  H.  L.  Cas.  306 415 

Regina  v.  Thompson,  5  Cox  C.  C.  166 415 

Rex.  V.  Kinnersley,  1  Strange,  193 417 

Rex.  V.   Nichols,   13  East,   412 421 

Rex.  V.  Wells,  4  Burr.  2004 12 

Richards  v.  Jackson,  6  Cowen,  617 568 

Ifichardson  v.  Tobin,  45  Cal.  30 265 

Rinchoy  v.  Stryker,  28  N.  Y.  45 604 

J?ipon,  City  of,  v.  Bittel,  30  Wis.  619 17 

Ritter  v.  Scannell,  11  Cal.  238 664 

Raussot  V.  Boyle,  45  Cal.  64 340 

Ruggles  y.  Lawson,  13  Johns.  285 559 

Runyon  v.  The  SUtes,  57  Ind.  84 650 

Russell  V.  Kelly,  44  Cal.  641 83 

Ryan  v.  N.  Y.  C.  R.  Co.  35  N.  Y.  210 620 

Sackland  v.  V.  M.  R.  R.  Co.  31  Mo  181 546 

Sacramento  Sav.  Bank  v.  Spencer,  53  Cal.   740 399 

San  Diego  v.  S.  D.  &  L.  A.  R.  R.  Co.  44  Cal.  106 312 

San  Francisco  v.  Flood,  64  Cal.  604 627 

San  Francisco  v.  Pixley,  21  Cal.  69 565 

Sawyer  v.  Sargent,  65  Cal.  259 165,  486 

Schackleford  v.  Bailey,  35  111.  387 328 

Schell  V.  Plumb,  55  N.  Y.  592 16 

Schroder,  Estate  of,  46  Cal.  318 642 

Schuller  v.  Farquarson,  5  West  C.  Rep.  583 659 

Schulte  V.  N.  P.  I.  Co.  50  Cal.  592 546 

Scribncr  v.  Fisher,  2  Gray,  43 9 

Seavey  v.  Grow,   15  CaK   110 307 

Sexey  v.  Adkinson.  34  Cal.  346 604 

Shafter  v.  Evans,  53  Cal.  32 47 

Sheldon  v.  Hudson  River  R.  R.  Co.   14  N.  Y.  218 622 

Sherbourne  v.  Yuba  Co.  21  Cal.  113 78 

Sherman  v.  McCarthy,  57  Cal.  507 277 

Shinn  v.  Cummins,  65  Cal.  97 398 

Shuggart  v.  Lvcoming  F.  Ins.  Co.  55  Cal.  408 .•  .39,  622 

Sichel   V.   Carrillo,   42   Cal.   505 181 

Sillem  V.  Thornton,  3  El.  &  B.  873 47 

Silverberg  v.  Phenix  Ins.  Co.  67  Cal.  36 622 

Silvey  v.  Neary,  59  Cal.  97 601 

Smart  v.   Blanchard,  42  N.   H.   149 83 

Smith  V.  Sacramento,  13  Cal.  533 244 

Smith  V.  y^ule,  31  Cal.  180 620 

Smothers  v.   Holly,  47   111.   331 400 

Sneed  v.  Osborne,  25  Cal.  626 464 

Snell  V.  Snow,  13  Met.  278 82 

Snow  V.  Holmes.  64  CaL  232 66 


Digitized  by  VjOOQ IC 


xxxiv  Table  of  Cases  Cited. 


Soon  Hing  v.  Crowley,  113  U.  S.  703 103 

South  Carolina  v.  Johnson,  1  McCord,  41 510 

Souverbye  v.  Arden,  1  Johns.  Ch.  254 558,  559 

Stark  V.  Raney,  18  Cal.  622 590 

Sterk  V.  Starr,  6  Wall.  402 288 

SUte  V.  Black,  31  Tex.  560 56 

State  V.  Buchanan,  9  Am.  Dec.  534 420 

State  V.  Covington,  4  Ala.  603 416 

State  V.  Eagan,  10  La.  An.  698 417 

State  V.  McDonald,  1  McCord,  532 417 

State  V.  Reeder,  5  Neb.  203 384 

Stote  V.  Sam,  2  Dev.  569 416 

State  ex  rel.  etc.  v.  Benefit  Association,  6  Mo.  App.  172 572 

Stetson  V.  Faxon,  19  Pick.  147 48 

Stevens  v.  Irwin,  15  Cal.  606 284 

Stoddard  ▼.  Harrington,  100  Mass.  87 10 

Stone  V.  Hooker,  9  Cowen,   154 599 

Stratton  v.  Oulton,  28  Cal.  44 118,  184 

Stringer  v.  Davis,  30  Cal.   318 75 

Sturees  v.   Crowninshield,  4   Wheat.    122 8 

Sunol  V.  Hepburn,  1  Cal.  254 301 

Suyaam  v.  Broadnax,  14  Peters,  67 8 

Swain  v.  Naglee,   19  Cal.  127 340 

Sweetser  v.  Dobbins,  65  Cal.  629 303 

Tarr  v.  Northey,  17  Me.  173 698 

Taw  V.  Bury,  2  Dyer,   167 558,  559 

Tay  v.  Hawley,  39  Cal.  93 146 

Teerpenning  v.  Com    Ex.  43  N.  Y.  279 493 

Thayer  v.  Thayer,  9  R.  I.  379 211 

Thomas  v.  Crow,  65  Cai.  470 11 

Thomas  v.   Desmond,  63  CaL  426 458 

Thompson  v.  Pioche,  44  Cal.  508 394 

Thornburg  v.  Hand,  7  Cal.  554 604 

Tompkins  v.  Wisener,   1   Sneed,  458 83 

Toomes,  Estate  of,  64  Cal.  609 446 

Tracy  v.  Talmage,  14  N.  Y.   141 151 

Train  v.  Gk)ld,  5  Pick.  380 698 

Treadwell  v.  Patterson,  61  Cal.  637 483,  490 

Trobock  v.  Caro,  60  Cal.  304 461 

Tully   V.    Harloe,   36   Cal.   302 35 

Turk  V.  Ridge,  41  N.  Y.  206 296 

Tynan  v.  Walker,  36  Cal.  *634 180 

Union  P.  R.  R.  Co.  v.  Hall,  1  Otto  360 167 

Union  Water  Co.  v.  Crary,  25  Cal.  504 269 

U.  S.  V.  Claflin,  97  U.  S.  646 22 

United  States  v.  Lyman  Cole  et  al.  6  McLean,  613 415,  416 

United  States  v.  Miller,  3  Hughes  C.  C.  553 421 

Vallejo  Land  Association  v.  Viera,  48  Cal.  572 277 

Van  Dyke's  Case,  2  Whart,  303 137 

Van  Vechten  v.  Hopkins,  5  Johns.  211 83 

Verplank  v.  Sterry,  12  Johns.  546 559 

Vollman's  Appeal,  92  Pa.  St.  50 574 

Wachendorfi  v.  Lancaster,  61  Iowa,  609 317 

Wager  v.  Schuyler,  1  Wend.  633 16 


Digitized  by  VjOOQ IC 


Table  of  Cases  Cited. 


Waldamith  v.  Waldsmith,  2  Ohio,  156 282 

Walker  y.  Deveraux,  4  Paige,  225 633 

Walker  v.  Sedgwick,  5  Cal.  192 188,  214 

Walker  v.  Walker'c  Executor,  34  Ala.  469 316 

Walrath  v.  Thompson,  6  Hill,  540 278 

Ward  V.  Lewis,  4  Pick.  618 569 

Ward  V.  Pvoss,  1  Cfcewt  136 559 

Ward  V.  Guperic r  Court,  c:  CaL  519 86 

Ward  V.  Ward,  C3  Cal.  141 398 

Washburn  v.  Cuddihy,  G  Gray,  430 16 

Watson  V.  S.  F.  &  H.  B.  E.  R.  Co.  41  Cal.  20 601 

Waymell  v.  Reed,  6  Term  Rep.  699 152 

Webb  V.  R.  W.  &,  O.  R.  Co.  49  N.  Y.  420 620 

Webb  V.  Ridgely,  38  Md.  364 633 

Webber  v.  Cox,  6  Mon.  110 566 

Weil  V.  Kenfleld,  54  CaL  HI 632 

Welch  V.  Seymour,  28  Conn.  387 510 

West  P.  F.  V.  Reymert.,  45  JI.  Y.  703 490 

Wheeler  v.  Bolton,   54  CaL   302 281 

Wheelwright  v.  Wheelwright,  2  Mass.  47 569 

White  V.  Brownell,  8  Abb.  Pr.  N.  S.  323 571 

White  V.  Sayward,  33  Me.  322 83 

Whitney  v.  City  of  Boston,  98  Mass.  315 493 

Whittier  v.  HoUister,  64  CaL  283 423 

Whitwell  V.  Barbier,  7  CaL  64 397 

Wightman  v.  Wightman,  4  Johns.  Ch.  343 189 

Wilkins  v.  Stidger,  22  Cal.  231 21 

Williamson  v.  Williamson,  1  Johns.  Ch.  188 210 

Willis  V.  Wozencraft,  22  Cal.  607 450 

Wilson  V.  Madison,  55  Cal.  8 277,  664 

Wilson  V.  Wilson,  36  CaL  447 390 

Wilson  V.  Wilson,  64  Cal.  92 342 

Wilson  V.  Wilson,  2  Dev.  &  B.  Eq.  377 209 

Winbigler  v.  Los  Angeles,  45  Cal.  36 78 

Wolfley  V.  Lebanon  M.  C.  4  Colo.  116 288 

Wood  V.  Franks,  56  CaL  217 33,    59 

Woods  V.  Sawtelle,  46  CaL  391 7 

Worth  V.  Worth,  4  Kan.  223 211 

Wright  V.  Wright,  2  Md.  Ch.  447 209 

Yolo  Co.  V.  Sacramento,  36  CaL  193 42 

Yosemite  Valley  Case,  15  Wall.  77 174 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


CODE  CITATIONS. 


CODE  OF  CIVIL  PROCEDURE. 

BCCTtOlf. 

PAGE. 

SECTION. 

PAOB. 

52 

212 

942     199, 

220,  581 

103 

633 

943 

581 

137 

201 

944 

581 

282 

645 

945 

581 

287 

358 

946 

377 

299 

514 

949 

581 

309 

62 

956  200,  205, 

272,  410 

316 

663 

963 

457 

316 

663 

978 

69,  115 

318 

663 

989 

26 

310 

333 

994 

26 

326 

393 

1011 

454 

332 

663 

1014 

109 

338 

63,  155 

1046 

122 

353 

181 

1049 

331 

370 

390,  391 

1054 

602 

379 

663 

1059 

243 

388 

146,  147,  669 

1172 

452 

398 

331 

1209 

645 

407 

397 

1238 

660 

412 

19 

1239 

60,  660 

413 

19 

1241 

62 

414 

146,  147 

1244      60,  61,  64 

438 

590 

1248 

64 

473 

54,  501 

1251 

63 

475 

4 

1252 

63 

581 

590 

1253 

62 

607 

445 

1256 

62 

648 

304 

1209 

381,  385 

653 

331 

1272     381, 

383,  386 

656 

486 

1312 

445 

657 

487 

1404 

383 

659 

258,  590,  002 

1452 

329 

667 

606 

1466 

350 

690 

400 

1490 

639 

707 

339 

1494 

642 

709 

243 

1490 

148 

726 

236,  584 

1497 

180 

738 

484 

1498 

148,  640 

763 

201 

1500 

180 

883 

106 

1510 

244 

836 

106 

1512 

640 

844 

396,  397 

1516 

639 

939 

200 

1571 

248 

940 

201 

1572 

248 

941 

215 

1582 

670 

Digitized  by  VjOOQ IC 


XXX  vni 

Code  C 

ITATIONS. 

CODE 

OF  CIVIL  PROCEDURE  (Continued). 

SEcnoir 

PAGE 

SECTION 

PAGE 

1648 

640 

1880,   90, 

91,  92 

,  162 

1709 

19 

1936 

16 

1710 

19 

1963 

184 

1793 

93 

2061 

403 

1870 

446 

2076 

88 

POLITICATi  CODE. 

SECnOH. 

PAGE. 

SBonoir. 

PAGE. 

876 

118 

3776 

484 

,  489 

090     12 

,  118,  119 

3786 

489 

1191 

498 

3804 

604 

1259 

306 

3887 

110 

1266 

306 

4000 

252 

2348 

546 

4001 

262 

2919 

545 

4003 

252 

3489 

526 

4046 

253 

3494 

6,  7 

4074 

336 

3495 

6 

4076 

336 

3498  527,628,629,531 

4103 

117 

3500 

6,  7 

4109 

117 

3607 

111 

4116 

13 

3627 

87 

4187 

604 

3629 

626 

4242 

68 

3633 

626 

4266 

263 

3682 

626 

CIVIL 

4344 
CODE. 

336 

SECTION. 

PAGE. 

SECTION 

PAGE. 

4 

386 

1053 

666 

46 

80 

1064 

666 

65 

212 

1059 

666 

,  667 

78 

194,  195 

1092 

639 

130 

24 

1158 

68 

137 

177,  203 

1170 

68 

140 

202 

1358 

639 

141 

202 

1614 

539 

148 

212 

1624 

93 

,  659 

156 

391 

1629 

448 

158 

294,  540 

1739 

93 

165 

459 

1769 

613 

166 

459 

1770 

613 

297 

488 

1971 

609 

299 

487 

2224 

237 

312 

533 

2466 

26 

,  636 

465 

431 

2467 

636 

466 

432 

2468 

26 

467 

432 

2568 

636 

473 

61 

.   2607 

440 

662 

497 

2611 

441 

671 

382,  386 

2612 

440 

672 

383,  386 

2629 

28 

789 

471 

2794 

294, 

598 

'   841 

593 

2847 

243 

853 

256,  327 

2848 

243 

Digitized  by  VjOOQ IC 


Code  Citations 


XXXIX 


CIVIL  CODE 

(Continued). 

BicnoN 

PAGE 

SECTION 

PAGE 

2030 

270 

3300 

403,  466 

2948 

276 

3308 

479 

2967 

84,67, 

68 

3364 

479 

2968 

59 

3440 

284 

2969 

59 
PENAL 

3479 
CODE. 

646 

sxonoN, 

PAGE. 

SBOTIOlf. 

PAGE. 

7 

422 

860 

232 

190 

114 

869 

232 

197 

*9, 

660 

872 

232 

211 

422 

883 

232 

340 

360 

950 

104 

404 

418 

961 

104 

469 

104 

966 

66 

480 

361 

1105 

428 

487 

351 

1167 

351 

809 

232 

1160 

413 

821 

232 

1192 

114 

822 

232, 

233 

1404 

56 

868 

232 

1611 

886 

859 

232 

Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


REPORTS   OF    CASES 

DETERMINED  IN 

THE  SUPREME  COURT 

or  THS 

STATE  OF  CALIFORNIA. 


[No.  8968.    Department  Two.— May  4,  1885.] 

MICHAEL   TYRRELL,  Appellant,  v.  A.   W.  BALDWIN 

ET  AL.,  Respondents. 

Practice — Voluntary  Appearance  op  Defendant — Summons. — ^The 
voluntary  appearance  of  defendant  in  an  action  is  equivalent  to 
personal  service  of  the  summons  and  a  copy  of  the  complaint 
upon  him. 

Id. — Judgment  against  Defendant  Voluntarily  Appearing. — A  judg- 
ment in  an  action  of  ejectment  rendered  against  a  person  who 
voluntarily  appeared  therein  as  a  defendant,  is  not  void  so  as  to  be 
collaterally  assailable,  although  his  name  was  not  inserted  in  the 
complaint  either  originally  or  by  amendment,  and  no  order  of  the 
court  granting  him  leave  to  appear  in  or  defend  the  action,  or 
to  file  an  answer,  is  contained  in  the  record. 

Judgment — Death  of  Defendant — Purchaser  Pendente  Lite — 
Ejectment. — The  death  of  a  defendant  in  an  action  of  ejectment 
after  his  answer  was  filed  and  before  the  trial  does  not  render 
a  judgment  against  him  void  as  to  those  who  purchased  pendente 
lite  his  interest  in  the  demanded  premises. 

Id. — Conclusiveness  of  Judgments. — Where  several  judgments  have 
been  rendered  in  actions  between  the  same  parties  in  respect  to  the 
same  subject-matter,  the  judgment  last  in  point  of  time  is  con- 
clusive. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

Action  to  quiet  title  to  a  lot  in  the  city  and  county  of  San 
Francisco,  situated  within  the  limits  defined  in  the  Van  Ness 
Lxvn.  oal. — 1 
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Ordinance.  On  January  1,  1S55,  one  J.  T.  Baxter  was  in  the 
actual  possession  and  occupancy  of  the  land,  claiming  to  own 
the  same,  and  remained  in  possession  thereof  until  September  16, 
1862,  when  he  sold  and  delivered  the  possession  to  Sarah 
McDonald,  wife  of  Charles  McDonald.  The  McDonalds  entered 
and  remained  in  possession  until  August  13,  1867,  when  they 
sold  the  lot  and  delivered  the  possession  to  the  plaintiff,  who 
entered  and  remained  in  possession  until  April  6,  1877,  when  he 
was  dispossessed  under  a  writ  of  possession  issued  in  the  action 
of  McLeran  v.  McNamara,  On  the  trial,  after  the  defendants 
had  put  in  evidence  the  judgment  roll  in  McLeran  v.  McNamara, 
and  a  deed  from  McLeran  to  one  George  K.  Porter,  under  whom 
they  claimed  to  have  derived  title  by  mesne  conveyances,  the 
plaintiff  offered  in  evidence  the  judgment  roll  in  an  action  of 
ejectment  brought  February  18,  1873,  by  Porter  against  the 
plaintiff  and  others,  in  which  it  was  adjudged  that  neither 
Porter  nor  any  of  his  predecessors  ever  had  or  were  entitled  to 
the  possession  of  the  premises  in  controversy.  The  court 
excluded  the  evidence,  to  which  ruling  the  plaintiff  excepted. 
The  further  facts  are  stated  in  the  opinion  of  the  court. 

E,  W.  McOraw,  and  Wm.  Royal,  for  Appellant. 

The  judgment  roll  in  McLeran  v.  McNamara  was  improperly 
admitted  in  evidence,  the  judgment  being  void  as  against  tlio 
plaintiff  for  the  reason  that  the  McDonalds  from  whom  the 
plaintiffs  purchased  were  not  made  parties  to  the  action,  either 
by  the  original  complaint  or  by  amendment.  (McKinley  v.  Tut- 
tie,  42  Cal.  570;  Farris  v.  Merritt,  63  Cal.  118.)  The  judgment 
roll  in  the  case  of  Porter  v.  Woodward  was  admissible  in  evi- 
dence without  having  been  pleaded.  (Clink  v.  Thurston,  47  Cal. 
21 ;  Flandreau  v.  Downey,  23  Cal.  S5i;  Jackson  v.  Lodge,  36  Cal. 
28;  Curtiss  v.  Sprague,  49  Cal.  301;  Code  Civ.  Proc.  §  462.) 
The  decision  in  that  case  being  last  in  time  is  conclusive  of  the 
rights  of  the  parties.  (Freeman  on  Judgments,  §  332 ;  Cooley  v. 
Brayton,  16  Iowa,  10 ;  Semple  v.  Ware,  42  Cal.  619 ;  Ilolden  v. 
Andrews,  38  Cal.  119;  Carpenter  v.  Thompson,  3  N.  H.  204; 
Megerle  v.  Ashe,  33  Cal.  74.)  The  judgment  rendered  against  Mc- 
Donald after  his  death  is  void.  (Ewald  v.  Corbett,  32  Cal.  493 ; 
Judson  V.  Love,  35  Cal.  463;  McCreery  v.  Everding,  44  Cal.  284.) 
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A.  L.  Rhodes,  and  TFm.  Leviston,  for  Eespondents. 

The  McDonalds  were  bound  by  their  answer  both  as  a  plead- 
ing and  an  appearance.  {Campbell  v.  Adams,  50  Cal.  203; 
Baldwin  v.  Morgan,  50  Cal.  585,) 

Sharpstein,  J.  —  The  judgment  in  McLeran  v.  McNamara 
on  its  face  purports  to  be  a  judgment  against  plaintiff's  grantors, 
Sarah  and  Charles  McDonald,  and  if  they  were  parties  to  that 
action^  such  judgment  was  properly  admitted  in  evidence  in  this 
case. 

The  McDonalds  were  not  named  in  the  complaint  filed  in 
McLeran  v.  McNamara,  nor  does  it  appear  that  the  summons 
in  that  action  was  served  on  either  of  them  by  any  name.  Nor 
was  the  complaint  amended  by  inserting  either  of  their  names. 
No  order  of  court  granting  either  of  them  leave  to  appear  in  or 
to  defend  the  action,  or  to  file  an  answer  therein,  is  found  in  the 
record.  But  nearly  seven  months  after  the  complaint  was  filed, 
and  long  before  trial,  they  filed  an  answer  denying  each  and 
every  allegation  of  the  complaint,  and  alleging  that  they  were 
the  owners  and  entitled  to  the  possession  of  so  much  of  the 
demanded  premises  in  that  action  as  their  grantee,  the  plaint- 
iff in  this  action,  seeks  to  recover  herein ;  and  unless  their  volun- 
tary appearance  in  McLeran  v.  McNamara  gave  the  court 
jurisdiction  of  their  persons,  the  judgment  against  them  in  that 
action  is  void  for  want  of  such  jurisdiction. 

In  McKinley  v.  Tnttle,  42  Cal.  570,  the  court  said:  "The 
question  is  whether  a  judgment  can  be  sustained  against  persons 
who  are  not  mentioned  in  the  complaint,^'  and  reversed  the  judg- 
ment because  it  had  been  rendered  against  persons  not  so  men- 
tioned. In  that  case  the  attack  was  direct.  In  this  it  is  colla- 
teral, and  if  the  judgment  is  not  void  it  is  not  subject  to  a 
collateral  attack. 

A  later  case  than  McKinley  v.  Tuttle  is  Campbell  v.  Adams, 
50  Cal.  203.  The  judgment  which  was  held  to  be  valid  as 
against  a  collateral  attack,  in  that  case,  was  rendered  against  a 
person  who  was  not  named  in  the  complaint.  The  summons, 
however,  had  been  served  on  him  by  a  fictitious  name,  as  he 
stated  in  his  answer.     In  that  respect  the  case  differed  from 
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McKinley  v.  Tuttle.  But  the  diflerence  is  immaterial.  The  de- 
cision in  McKinley  v.  Tuitle  rests  solely  on  the  ground  that  the 
judgment  had  been  rendered  against  a  person  who  was  not  men- 
tioned m  the  c&mplaint,  and  for  that  reason  as  the  court  held, 
not  charged  with  ousting  the  plaintiff,  or  withholding  the  pos- 
session from  him. 

The  voluntary  appearance  of  a  defendant  is  equivalent  to  per- 
sonal service  of  the  summons  and  a  copy  of  the  complaint  upon 
him.  An  appearance  before  being  summoned,  confers  jurisdic- 
tion equally  with  an  appearance  after  being  summoned.  Under 
our  practice  a  person  who  is  not  named  in  the  complaint  nor 
served  with  the  summons,  if  he  has  an  interest  in  the  matter  in 
litigation,  may  become  a  party  by  obtaining  leave  of  the  court  to 
file  a  complaint  in  intervention.  Here  the  McDonalds  without 
objection  or  opposition  filed  an  answer  in  which  they  denied  all 
the  allegations  of  the  complaint,  and  alleged  that  they  were  the 
owners  and  entitled  to  the  possession  of  a  certain  portion  of  the 
demanded  premises.  They  were  permitted  to  do  without  oppo- 
sition, and  by  tacit  consent,  what  they  might  have  done  by  leave 
of  the  court.  But  why  ask  leave  of  the  court  to  do  that  which 
nobody  objected  to  their  doing?  They  invoked  the  judgment  of 
the  court  upon  the  issues  raised  by  their  answer  to  the  complaint, 
and  they  got  it.  Can  they  now  be  heard  to  say  that  the  judg- 
ment is  a  nullity  because  they  obtruded  themselves  into  the 
action?  Their  answer  showed  that  they  might  properly  have 
been  made  parties  to  it.  And  the  record  shows  that  they  availed 
themselves  of  all  the  rights  and  privileges  of  which  they  could 
have  availed  themselves  if  they  had  been  named  and  sued  as 
defendants  in  the  complaint.  As  soon  as  the  answer  was  filed 
the  complaint  might  have  been  amended  by  adding  the  names 
of  the  McDonalds  to  those  of  the  other  defendants  in  the  action. 
Did  the  failure  to  do  so  affect  the  substantial  rights  of  the 
parties  ?  Clearly  not.  And  if  not  the  judgment  is  not  affected 
by  reason  of  that  defect  in  the  pleadings  or  proceedings.  (Code 
Civ.  Proc.  §  475.) 

The  fact  that  Charles  !McDonald  died  after  his  answer  was 
filed  and  before  the  trial  does  not,  according  to  the  weight  of 
authority,  render  the  judgment  against  him  void  as  to  those 
who   purchased,  pendente   lite,  his   interest  in  the  demanded 
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premises.  *'  That  a  judgment  against  a  person  dead  at  its  ren- 
dition is  valid  until  reversed  or  set  aside  by  some  competent 
judicial  authority,  and  that  it  cannot  be  collaterally  attacked,  is 
established  by  a  larger  preponderance  of  the  authorities  than  can 
be  brought  forward  to  shield  a  judgment  against  a  married  wo- 
man from  collateral  assault  and  overthrow.^*  (Freeman  on 
Judgments,  §  153.) 

None  of  the  cases  in  this  State  which  seem  to  militate  against 
this  doctrine  involved  this  question.  In  none  of  them  was  it  a 
question  whether  such  a  judgment  could  be  collaterally  attacked. 
{Etrald  v.  Corbett,  32  Cal.  493 ;  Judson  v.  Love,  35  Cal.  469 ; 
McCreery  v.  Everding,  44  Cal.  286.) 

And  if  the  judgment  in  McLeran  v.  McNamara  was  admissible 
as  evidence  for  the  defendant,  as  we  think  it  was,  we  are  unable 
to  discover  any  satisfactory  ground  on  which  the  ruling  that  the 
judgment  in  Porter  v.  Woodward  was  inadmissible  as  evidence 
for  the  plaintiff  can  be  sustained.  These  judgments  were  ren- 
dered in  actions  between  the  same  parties  in  respect  to  the  same 
subject-matter,  and  the  rule  in  such  cases  is,  that  the  last  judg- 
ment concludes.  The  argument  of  respondent's  counsel  on  this 
point  fails  to  convince  us  that  this  is  not  a  case  to  which  the  rule 
applies.  The  evidence  was  clearly  admissible  in  rebuttal.  There 
was  no  occasion  for  introducing  it  until  after  the  judgment  in 
McLeran  v.  McNamara  was  admitted  in  evidence. 

Judgment  and  order  reversed. 

Thornton,  J.,  and  Myrick,  J.,  concurred. 


[No.  9125.     Department  One.— May  5,  1885.] 

CHARLES  S.  MILLIDGE,  Appellant,  v.  J.  D.  HYDE  et  al., 
Respoxdents. 

State  Lands — Affidavit  fob  Purchase. — The  affidavit  accompanying 
an  application  for  the  purchase  of  State  lands,  other  than  a  six- 
teenth or  thirty-sixth  section,  must  state  the  facts  required  by 
section  3500  of  the  Political  Code;  otherwise  the  applicant  ac- 
quires no  right  to  purchase. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County. 
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The  action  was  brought  to  enforce  the  plaintiff's  application 
to  purchase  certain  indemnity  or  lieu  lands  of  the  State.  The 
complaint  showed  that  plaintiff's  affidavit  accompanying  his 
application  to  purcliase  was  such  as  is  required  by  section  3495 
of  the  Political  Code,  for  the  purchase  of  a  part  of  a  sixteenth 
or  thirty-sixth  section.  It  failed  to  state  as  required  by  section 
3500  of  such  Code,  that  "there  is  no  valid  claim  to  such  land 
other  than  that  of  the  applicant;  that  he  has  not  entered  any 
land  in  part  satisfaction  of  the  imsold  portion  of  the  500,000 
acre  grant,  or  of  the  grant  in  lieu  of  the  sixteenth  or  thirty-sixth 
sections  which,  together  with  that  now  sought  to  be  purchased, 
exceeds  320  acres.^^  The  further  facts  are  stated  in  the  opinion 
of  the  court. 

Sayle  &  Harris,  for  Appellant. 

Atwell  &  Bradley,  for  Respondent  Hyde. 

McKiNSTRY,  J.  —  The  demurrer  to  the  complaint  was  proper- 
ly sustained.  The  land  which  the  plaintiff  claims  the  right  to 
purchase  from  the  State  is  the  northwest  quarter  of  section  30, 
in  township  15  south,  etc.  Section  3494  of  the  Political  Code 
reads :  — 

"  The  unsold  portion  of  the  500,000  acres  granted  to  the  State 
for  school  purposes,  the  sixteenth  and  thirty-sixth  sections,  and 
lands  selected  in  lieu  thereof,  must  be  sold  at  the  rate  of  one 
dollar  and  twenty-five  cents  ($1.25)  per  acre,  in  gold  coin, 
payable  20  per  cent  of  the  principal  within  fifty  days  from  the 
date  of  the  certificate  of  location  issued  to  the  purchaser;  the 
balance,  bearing  interest  at  the  rate  of  7  per  cent  per  annum  in 
advance,  is  due  and  payable  within  one  year  after  the  passage 
of  any  acts  by  the  legislature  requiring  such  pa)Tnent,  or  before, 
if  desired  by  the  purchaser." 

Section  3495  provides  for  the  form  of  affidavit  to  be  made  by 
any  person  desiring  to  purchase  any  portion  of  a  sixteenth  or 
thirty-sixth  section  surveyed  by  the  United  States.  Section 
3500  reads :  — 

"  Any  person  desiring  to  purchase  any  lands  mentioned  in 
section  3494,  except  the  sixteenth  and  thirty-sixth  sections,  must 
make  an  affidavit  that  he  is  a  citizen  of  the  United  States  (or 
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has  filed  his  intention  of  becoming  so),  a  resident  of  the  State, 
of  lawful  age;  that  he  desires  to  purchase  such  lands  (describing 
the  same  by  legal  subdivisions)  under  the  provisions  of  this 
title,  and  that  there  is  no  valid  claim  to  such  land  other  than 
that  of  the  applicant ;  that  he  is  an  actual  settler  thereon ;  that 
he  has  not  entered  any  land  in  part  satisfaction  of  the  unsold 
portion  of  the  500,000  acre  grant,  or  of  the  grant  in  lieu  of  the 
sixteenth  or  thirty-sixth  sections,  which,  together  with  that  now 
sought  to  be  purchased,  exceeds  320  acres.^^ 

The  northwest  quarter  of  section  30  is  not  any  portion  of  a 
sixteenth  or  thirty-sixth  section,  and  is  included  in  the  lands 
mentioned  in  section  3494.  The  complaint  shows  that  the 
affidavit  of  plaintiff  did  not  comply  with  the  requirements  of 
section  3500. 

It  is  well  settled  that  an  applicant  is  not  entitled  to  purchase 
State  lands  unless  his  affidavit  state  the  requisite  facts.  {Hilde' 
brand  v.  Stewart,  41  Cal.  387;  Woods  v.  Sawtelle,  46  Cal.  391; 
BoUford  v.  Howell  52  Cal.  158.) 

Judgment  affirmed. 

McKke,  J.,  and  Eoss,  J.,  concurred. 


[No.  9820.     Department  One.— May  6,  1885.] 

JAMES  EHODES,  Appellant,  v,  JOSEPH  BOBDEN, 
Eespondent. 

DiscnARGE  IN  Insolvency — Citizen  of  Another  State. — An  action 
on  a  promissory  note  which  does  not  specify  a  place  of  payment, 
and  which  was  executed  in  this  State  subsequently  to  the  enact- 
ment of  the  insolvent  law,  in  favor  of  one  who  was  and  continued 
to  be  a  resident  and  citizen  of  another  Stnte,  is  not  barred  by  tho 
discharge  of  the  maker  from  his  debts  under  that  law. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Fresno,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tupper  &  Tupper,  for  Appellant,  cited  Newton  v.  Hagerman, 
10  Sawy.  460,  and  other  cases  cited  in  the  opinion  of  th^ 
court. 
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E.  D,  Edwards,  and  J.  R,  \Yehi,  for  Respondent. 

McKiNSTRY,  J.  —  The  action  is  upon  promissory  notes  made 
by  defendant  payable  to  plaintiff,  and  delivered  to  the  latter^s 
agent  in  Fresno  County ;  no  place  of  payment  specified.  At  the 
trial  it  was  shown  that  the  plaintiff,  from  a  date  long  prior  to 
the  making  of  the  notes,  had  been  a  citizen  and  continuously  a 
resident  of  Alabama.  The  notes  were  made  subsequently  to  the 
enactment  of  the  insolvent  law  of  this  State.  The  only  question 
is  whether  the  discharge  of  defendant  from  his  debts,  under  that 
law,  is  a  bar  to  the  action. 

In  the  year  1812  it  was  determined  by  the  Supreme  Court  of 
New  York  that  discharge  under  the  insolvent  law  of  that  State 
was  a  bar  to  a  suit  brought  in  the  Xew  York  courts  on  a  con- 
tract wherever  made.  (Penniman  v.  Meigs,  9  Johns.  325.) 
And  in  1816,  the  Supreme  Court  of  Massachusetts  decided  that 
a  discharge  under  the  bankrupt  law  of  a  State  where  the  contract 
was  made,  and  of  which  the  debtor  was  a  citizen,  was  a  good 
bar  to  an  action  upon  such  contract  in  another  State  where 
the  creditor  resided.  {Blancliard  v.  Russell,  13  Mass.  1 ;  7  Am. 
Dec.  106.) 

Sturgis  v.  Crowninsliield,  4  Wheat.  122  (A.  D.  1819),  con- 
cludes all  doubt  of  the  proposition  that  a  State  insolvent  law,  as 
far  as  it  attempts  to  provide  for  the  discharge  of  a  party,  as  to 
future  acquisitions  of  property,  from  debts  contracted  previously 
to  the  enactment  of  the  law,  is  unconstitutional,  because  violative 
of  the  obligation  of  such  contracts.  It  is  equally  settled  that  in- 
solvent laws  providing  for  a  discharge  of  debts  contracted  subse- 
quent to  their  passage  do  not  violate  the  obligation  of  contracts. 
(Ogden  v.  Saunders,  12  Wheat.  213.) 

In  Suydam  v.  Broadnax  (A.  D.  1840),  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  the  certificate  of  dis- 
charge, under  a  State  insolvent  law,  cannot  be  pleaded  in  bar  of 
an  action  brought  by  a  citizen  of  another  State  in  the  Circuit 
Court  of  the  United  States.     (14  Peters,  07.) 

The  same  court  decided  in  1S57  that  the  jurisdiction  of  the 
courts  of  the  United  States  over  controversies  arising  between 
citizens  of  the  United  States,  cannot  be  impaired  by  the  laws  of 
the  States,  which  prescribe  the  modes  of  redress  in  their  own 
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courts,  or  which  regulate  the  distribution  of  their  judicial  power. 
{Hyde  v.  ISione,  20  How.  170.) 

The  decisions  in  the  two  cases  last  referred  to  seem  to  have 
turned  on  the  proposition  that  the  act  of  Congress  to  establish 
the  judicial  courts  of  the  United  States,  gives  to  the  Circuit 
Courts  original  cognizance  of  all  suits  of  a  civil  nature,  and  the 
right  to  a  citizen  of  one  State  to  sue  a  citizen  of  another  State  in 
such  courts ;  that  it  was  intended  to  give  suitors,  having  a  right 
to  sue  in  the  Circuit  Courts,  remedies  co-extensive  with  that 
right ;  and  tliat  the  remedies  would  not  be  so,  if  any  proceedings 
under  an  act  of  State  legislation,  to  which  the  plaintiff  was  not 
a  party,  exempting  a  person  of  such  State  from  suit,  could  be 
pleaded  to  abate  a  suit  in  the  Circuit  Court.  But  in  Ogden  v. 
Saunders,  supra  (A.  D.  1827),  the  action  being  one  brought  in 
the  Circuit  Court  of  the  United  States  by  a  citizen  of  Kentucky 
againflt  a  citizen  of  Louisiana,  it  had  been  said  by  the  Supreme 
Court  that  a  certificate  of  discharge,  under  an  insolvent  law  of  a 
State,  could  not  be  pleaded  in  bar  of  an  action  brought  by  a 
citizen  of  another  State  "  in  the  courts  of  the  United  States,  or 
of  any  other  State  than  that  where  the  discharge  was  obtained.'^ 

It  has  been  held  that  a  discharge  in  bankruptcy  under  the 
United  State  statute  is  a  bar  to  the  claims  of  alien  creditors. 
(Murray  v.  De  RoUenham,  6  Johns.  Ch.  58;  Ruiz  v.  Eickerman, 
7  Am.  Dec.  60.) 

Scribner  v.  Fisher,  2  Gray,  43,  was  decided  by  the  Supreme 
Court  of  Massachusetts  in  the  year  1854.  That  court  was  then 
of  the  opinion  (Metcalf,  J.,  dissenting)  that  in  no  case  had  the 
Supreme  Court  of  the  United  States  determined  that  a  certificate 
of  discharge,  under  the  insolvent  law  of  a  State,  was  not  a  bar 
to  an  action  on  a  contract,  made  by  a  citizen  of  the  State  where 
the  discharge  was  granted  with  a  citizen  of  another  State,  who 
does  not  prove  his  claim  under  those  laws,  if  the  contract  by  its 
express  terms  was  to  be  performed  in  the  State  where  the  dis- 
charge was  obtained. 

The  action  of  Baldwin  v.  Hale,  1  Wall.  223,  was  brought  in 
the  Circuit  Court  of  the  United  States,  but  the  opinion  does  not 
purport  to  decide  the  case  upon  any  question  arising  out  of  the 
special  jurisdiction  of  the  federal  courts.  The  Supreme  Court 
of  the  United  States  there  distinctly  held :  "  Insolvent  laws  of 
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one  State  cannot  discharge  the  contracts  of  citizens  of  other 
States,  because  they  have  no  extraterritorial  operation,  and  con- 
sequently the  tribunal  sitting  under  them,  udIcss  in  cases  where 
a  citizen  of  such  other  State  voluntarily  becomes  a  party  to  the 
proceeding,  has  no  jurisdiction  in  the  case.  Legal  notice  cannot 
be  given,  and  consequently  there  can  be  no  obligation  to  appear, 
and  of  course  there  can  be  no  legal  default."  The  case  was 
decided  in  1863. 

As  late  as  1868  the  Supreme  Court  of  Massachusetts  does  not 
seem  to  have  been  fully  satisfied  with  all  that  was  said  by  Mr. 
Justice  Clifford  in  Baldwin  v.  Hale,  In  Stoddard  v.  Earring- 
ton,  100  Mass.  87,  Hoar,  J.,  speaking  for  that  court,  remarked : 
"  The  suggestion  that  the  power  of  a  State  over  the  coDtracts  of 
its  citizens  is  limited  by  the  power  to  make  them  parties  to  the 
proceedings  in  insolvency,  does  not  seem  to  us  well  founded, 
because  we  think  that  the  effect  of  the  insolvent  law  qualifier 
the  contract  from  its  inception;  and  the  question  of  the  suflS- 
ciency  of  the  notice  to  creditors  to  make  them  so  far  parties 
as  to  be  bound  by  these  proceedings  does  not  seem  to  be  one  over 
which  the  courts  of  the  United  States  have  any  peculiar  juris- 
diction.'' In  that  case,  it  was  held  that  if  a  contract  is  made 
between  two  citizens  of  the  same  State,  within  the  State,  one  of 
whom  afterwards  removes  therefrom  and  becomes  a  citizen  of 
another  State,  and  the  other  obtains  in  the  first  State,  where  he 
continues  to  reside,  a  discharge  under  the  insolvent  law,  which 
was  in  force  when  the  contract  was  made,  the  discharge  is  a  bar 
to  an  action  against  him  on  the  contract. 

The  same  court,  however,  recognizes  the  decisions  of  the 
Supreme  Court  of  the  United  States  as  of  paramount  authority, 
upon  a  question  of  this  nature,  and  in  1864  held :  "  The  Supreme 
Court  of  the  United  States  having  decided  that  a  discharge  un- 
der the  insolvent  laws  of  this  commonwealth  is  no  bar  to  an 
action  upon  a  promissory  note  given  to  a  citizen  of  another  State, 
who*  has  not  proved  his  claim  in  insolvency,  although  the  note 
was  payable  in  this  commonwealth,  this  court  will  adopt  and  ap- 
ply the  same  doctrine."  (Kelley  v.  Drury,  9  Allen,  27.)  The 
Supreme  Court  of  Vermont,  too,  understood  the  judgment  in 
Baldwin  v.  Hale  as  decisive  of  the  question  presented  in  the  case 
now  before  us.     In  Bedell  v.  Scrutin,  54  Vt.  493,  the  cotirt  said : 
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"  A  discharge  granted  by  a  State  court  of  insolvency  is  no  bar  to 
the  claim  of  a  non-resident  creditor  (citizen  of  another  State), 
who  does  not  take  part  in  the  insolvency  proceedings,  or  submit 
himself  in  any  way  to  the  jurisdiction  of  the  insolvency  tribunal ; 
nor  is  the  rule  affected  by  the  place  where  the  contract  is  made, 
or  is  to  he  performed,  or  the  forum  in  which  it  is  sought  to  be 
enforced." 

We  are  of  opinion  that  we  should  adopt  and  enforce  the  doc- 
trine of  Baldwin  v.  Hale.  In  Thomas  v.  Crow,  65  Cal.  470, 
this  court  recognized  the  rule  there  laid  down,  but  held  that  the 
defendant  was  discharged  of  the  particular  debt,  represented  by 
the  promissory  note  sued  on  by  an  indorsee,  because  tlie  dis- 
charge occurred  when  the  note  was  the  property  of  the  payee, 
who  was  a  citizen  of  this  State^  the  note  having  been  made  and 
being  payable  here. 

Judgment  and  order  reversed. 

McKee,  J.,  and  Boss,  J.,  concurred. 


[No.  8848.    Department  One.— May  6,  1885.] 

THE  PEOPLE  EX  rel.  W.  V.  McGARVEY,  Appellant,  t. 

U.  HARTWELL,  Respondent. 

Pl'blio  OrncE — ^Vacancy  by  Non-user — Voluntary  Surrender  by 
Incumbent. — A  publio  office  becomes  vacant  by  non-user,  and  sub* 
ject  to  be  filled  by  the  appointing  power,  when  the  lawful  incum- 
bent voluntarily  surrenders  the  office  to  another  under  the  mistaken 
belief  that  the  latter  had  been  elected  as,  and  was  his  rightful 
successor,  and  acting  upon  such  belief  for  a  period  of  two  years 
ceases  to  discharge  the  duties  of  the  office,  and  makes  no  demand 
of  the  person  to  whom  he  had  surrendered  it  to  be  restored  there- 
to. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Monterey 
County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A,  L.  Hart,  N.  A.  Dom,  and  W.  M.  R.  Parker,  for  Appel- 
lant. 

The    office    of   tax    collector   has    never   been    vacant.     An 
office   is   not   vacant   where   there   is   a   de   facto   incumbent. 
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Defendant  has  always,  since  the  relator  gave  him  the  oflBce, 
been  the  de  facto  tax  collector,  and  the  most  that  can  be  said 
is  that  the  relator  has  allowed  another  person  to  perform  the 
duties  of  his  office. 

D.  M.  Delmas,  W.  H.  Webh,  and  James  A.  Wall,  for  Ee. 
spondent. 

McKee,  J.  —  Under  the  provisions  of  chapter  5,  title  10,  of 
the  Code  of  Civil  Procedure,  this  action  was  commenced  to  oust 
defendant  from  the  office  of  tax  collector  of  Monterey  County, 
and  reinstate  the  relator.  The  court  by  its  judgment  ousted 
the  defendant,  but  refused  to  reinstate  the  relator ;  and  from  so 
much  of  the  judgment  as  denied  the  right  of  the  plaintiff  to  the 
office,  the  relator  as  well  as  the  people  appeal. 

The  judgment  was  rendered  upon  a  finding  of  facts  which 
shows  that  the  relator  was  the  duly  qualified  tax  collector  of 
Monterey  County  from  March,  1878,  until  the  first  Monday  of 
March,  1880,  during  which  time  he  continued  to  discharge  the 
duties  of  the  office.  But  on  the  last-named  day  he  voluntarily 
surrendered  the  office  to  the  defendant  upon  the  mistaken  belief 
that  the  defendant,  who  had  been  elected,  at  the  general  election 
of  1879,  treasurer  of  Monterey  County,  was  ex-ofjUcio  tax  col- 
lector of  the  county,  and  his  rightful  successor  in  office.  Upon 
that  belief  he  acted  for  two  years,  during  all  which  time  he 
ceased  to  discharge  the  duties  of  the  office,  and  made  no  demand 
of  the  defendant,  to  whom  he  had  surrendered  it,  to  be  restored 
thereto. 

Public  office  is  held  upon  the  implied  condition  of  diligently 
and  faithfully  executing  the  duties  belonging  to  it;  and  a  wil- 
ful refusal  to  perform  the  duties  works  a  forfeiture.  (King  v. 
Rook,  2  Raym.  Ld.  237;  Rex  v.  Wells,  4  Burr.  2004.)  By  the 
surrender  and  non-user  of  the  office  for  a  period  of  two  years 
relator  therefore  forfeited  his  right  to  it.  The  office  became 
vacant.     Section  996  of  the  Political  Code  provides :  — 

"An  office  becomes  vacant  ....  by  the  incumbent's  ceas- 
ing to  discharge  the  duties  of  his  office  for  the  period  of  three 
consecutive  months,  except  when  prevented  by  sickness,  or  when 
absent  from  the  State  by  permission  of  the  legislature." 


Digitized  by  VjOOQ IC 


May,  1885.]  Gali^V(jiiku  v.  Market  St.  Ky.  Co.  13 

And  being  vacant,  it  was  subject  to  be  filled  by  the  appoint- 
ing power.      (Section  4115,  Pol.  Code.) 
Judgment  affirmed. 

McKiNSTRY,  J.,  and  Eoss,  J.,  concurred. 


[No.  8030.     Department  One.— May  0,  1885.] 

P.  B.  GALLAGHER,  Respondent,  v.  MARKET  STREET 
RAILWAY  COMPANY  OF   SAN  FRANCISCO,  Appel- 

LANT. 

Evidence — ^Medical  Wobks. — In  an  action  to  recover  damages  for  per- 
sonal injurks,  a  medical  book,  although  proved  to  be  of  standard 
authority,  is  not  admissible  in  evidence  to  prove  the  nature  and 
probable  effect  of  the  injuries. 

Id. — ^The  books  to  which  a  n\edical  expert  refers  cannot  be  resorted  to 
in  order  to  support  his  testimony,  but  they  may  be  used  to  contra- 
dict or  discredit  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McAllister  &  Bergin,  for  Appellant. 

G.  D.' Buckley,  for  Respondent. 

McKee,  J.  —  This  was  an  action  to  recover  damages  for  per- 
sonal injuries  caused  by  the  wrongful  expulsion  of  the  plaintifE, 
by  an  officer  of  the  defendant,  from  one  of  its  street  cars.  On 
the  trial  of  the  questions  at  issue  in  the  case  J.  M.  Sharkie 
was  called  and  sworn  as  a  witness  on  behalf  of  the  plaintifE,  and 
testified  that  he  was  a  physician  and  surgeon  by  profession,  and 
had  been  in  practice  since  1849.  Thereupon  a  book,  entitled 
'' A, System  of  Surgery,  Pathological,  Diagnostic,  Therapeutic 
and  Operative,"  by  Samuel  D.  Gross,  published  in  Philadelphia, 
was  exhibited  to  the  witness,  and  he  was  asked :  — 

"Are  you  acquainted,  sir,  with  *  Gross  on  Surgery?^"  In 
response  to  which  the  witness  answered :  — 

"Yes;  it  is  recognized  as  a  standard  work  on  surgery  .... 
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and  I  considor  it  good  authority  on  the  subject  on  which  it 
treats." 

This  was  all  the  testimony  given  by  the  witness.  No  ques- 
tions wore  asked  him,  in  connection  with  the  book  or  otherwise, 
as  to  the  alleged  injuries,  which  were  the  subject-matter  of  the 
action.  But  upon  the  testimony  of  the  witness,  counsel  for  the 
plaintiff  insisted  upon  his  right  "to  read  from  said  book,  as 
though  the  author  were  a  witness  then  and  there  present  in 
court,  and  testifying  in  the  case  before  the  jury";  and  in  the 
exercise  of  that  asserted  right,  he  offered  to  read  in  evidence 
extracts  from  the  book  upon  the  following  propositions:  (1) 
That  wounds  to  joints  are  very  dangerous,  no  matter  how  trivial. 
(2) That  lacerated  wounds  are  more  to  be  dreaded  than  incised 
M'ounds.  (3)  That  the  larger  the  joint  the  more  danger  from 
the  wounds.  (4)  That  anchylosis,  or  stiffening  of  the  knee,  may 
set  in  from  the  most  trifling  wounds  of  the  joints.  (5)  That  a 
tendon  may  be  impaired  or  may  be  injured  without  the 
consequence  of  much  inflammation,  etc. 

To  the  right  of  the  plaintiff  to  read  the  book,  or  any  part  of 
it,  as  evidence,  and  to  each  offer  of  evidence,  as  it  was  made,  and 
to  the  reading  of  the  book  at  all,  the  defendant  objected  upon 
the  ground  that  nothing  contained  in  the  book  was  relevant, 
material,  or  competent  evidence,  but  the  objections  were  sever- 
ally overruled,  and  the  plaintiff  read  the  book,  at  great  length, 
to  the  jury,  as  evidence.  In  People  v.  Wheeler,  60  Cal.  581, 
we  held  it  was  error  to  permit  the  district  attorney,  against  the 
objection  of  the  defendant,  in  the  trial  of  a  criminal  action,  to 
read  in  his  closing  argument  to  the  jury  as  part  of  his  argu- 
ment, excerpts  from  "  Brown's  Medical  Jurisprudence  of  Insan- 
ity," which  tended  to  sustain  the  theory  of  the  prosecution  upon 
the  question  of  the  insanity  of  the  defendant  —  one  of  the  ques- 
tions at  issue  in  the  case  —  without  having  given  the  book  in 
evidence  or  proved  that  it  was  a  work  of  standard  authority. 
But  in  this  case  such  preliminary  proof  was  made,  and  being 
made,  the  book  was  offered  and  read  in  evidence.  The  ques- 
tion therefore  arises,  whether  a  medical  book,  containing  the 
author's  opinions  and  views  upon  the  subject  of  which  it  treats, 
is  admissible  in  evidence  to  prove  the  nature  of  injuries  sustained 
by  the  plaintiff  in  the  action,  and  their  probable  effect? 
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Under  common-law  procedure  it  was  not  competent  to  read 
books  of  science  to  a  jury  as  evidence,  because  the  statements 
therein  contained  were  not  only  wanting  in  the  sanctity  of  an 
oath,  but  were  made  by  one  who  was  not  present,  and  was  not 
liable  to  cross-examination.  For  that  reason  they  were  excluded, 
notwithstanding  the  opinion  under  oath  of  scientific  men,  that 
they  were  books  of  authority.  {Ashworih  v.  Kiitridge,  12 
Cush.  193;  Commonw,  v.  Wilson,  1  Gray,  67;  Washburn  v. 
Cuddihij,  8  Gray,  430;  Melvin  v.  Easley,  1  Jones  (N.  C.)  387; 
Carter  v.  State,  2  Ind.  617;  Fowler  v.  Lewis,  25  Tex.  380.) 

But  it  is  contended  that  the  common-law  rule  has  been 
changed  by  the  Code  law.  Section  1936  of  the  Code  of  Civil 
Procedure  makes  "  historical  works,  books  of  science  or  art,  and 
published  maps  or  charts,  when  made  by  persons  indifferent 
between  the  parties,  ....  prima  facie  evidence  of  facts  of  gen- 
eral notoriety  and  interest,"  and  the  question  arises,  whether 
such  books,  which  were  not  regarded  before  the  adoption  of  the 
Codes  as  competent  evidence,  are  not,  by  force  of  that  provision 
of  the  Code,  made  competent.  Doubtless  the  intention  of  that 
legislation  was  to  extend  the  rule  of  evidence  rather  than  to 
restrict  it.  But  the  extension  is  limited  bv  the  terms  "  facts  of 
general  notoriety  and  interest.'* 

What  are  "  facts  of  general  notoriety  and  interest  ?  *'  We 
think  the  terms  stand  for  facts  of  a  public  nature,  either  at  home 
or  abroad,  not  existing  in  the  memory  of  men,  as  contradistin- 
guished from  facts  of  a  private  nature  existing  within  the  knowl- 
edge of  living  men,  and  as  to  which  they  may  be  examined  as 
witnesses.  It  is  of  such  public  facts,  including  historical  facts, 
facts  of  the  exact  sciences,  and  of  literature  or  art,  when  rele- 
vant to  a  cause  that,  under  the  provisions  of  the  Code,  proof 
may  be  made  by  the  production  of  books  of  standard  authority. 
So  Mr.  Justice  Story,  in  Morris  v.  The  Lessees  of  Harmer's 
Heirs,  7  Peters,  558,  speaking  upon  this  subject,  says :  "  Histori- 
cal facts  of  general  and  public  notoriety  may  indeed  be  proved 
by  reputation,  and  that  reputation  may  be  established  by  his- 
torical works  of  known  character  and  accuracy.  But  evidence 
of  this  sort  is  confined  in  a  great  measure  to  ancient  facts  which 
do  not  pre-suppose  better  in  existence;  and  where  from  the 
nature  of  the  transaction  or  the  remoteness  of  the  period,  or  the 
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public  and  general  reception  of  the  facts,  a  just  foundation  is 
laid  for  general  confidence.  But  the  work  of  a  living  author, 
who  is  within  the  reach  of  the  process  of  the  court,  can  hardly 
be  deemed  of  this  nature."  And  the  appellate  court  of  New 
York  says :  "  Such  evidence  is  only  admissible  to  prove  facts 
of  a  general  and  public  nature,  and  not  those  which  concern 
individuals  or  mere  local  cwnmunities."  {McKinnon  v.  Bliss, 
21  N.  Y.  210.  See  also,  Bogardus  v.  Trimiy  Church,  4  Sand. 
633;  Missouri  v.  Kentucky,  11  Wall.  395.) 

Such  facts  include  the  meaning  of  words  and  allusions,  which 
may  be  proved  by  ordinary  dictionaries  and  authenticated  books 
of  general  literary  history,  and  facts  in  the  exact  sciences 
founded  upon  conclusions  reached  from  certain  and  constant 
data  by  processes  too  intricate  to  be  elucidated  by  witnesses 
when  on  examination.  (1  Whart.  Ev.,  §  667.)  Thus  mortuary 
tables  for  estimating  the  probable  duration  of  the  life  of  a  party 
at  a  given  age,  chronological  tables,  tables  of  weights,  measures 
and  currency,  annuity  tables,  interest  tables,  and  the  like,  are 
admissible  to  prove  facts  of  general  notoriety  and  interest  in 
connection  with  such  subjects  as  may  be  involved  in  the  trial  of 
a  cause.  (Wagar  v.  Schwjler,  1  Wend.  633 ;  Schell  v.  Plumb,  55 
N.  Y.  692;  Mills  v.  Catlin,  22  Vt.  98;  Donaldson  v.  Missouri 
B.  B.  Co,,  18  Iowa,  291.) 

But  medicine  is  not  considered  as  one  of  the  exact  sciences. 
It  is  of  that  character  of  inductive  sciences  which  are  based  on 
data  which  each  successive  year  may  correct  and  expand,  so 
that,  what  is  considered  a  sound  induction  last  year  may  be  con- 
sidered an  unsound  one  this  year,  and  the  very  book  which 
evidences  the  induction,  if  it  does  not  become  obsolete,  may  be 
altered  in  material  features  from  edition  to  edition,  so  that  we 
cannot  tell,  in  citing  from  even  a  living  author,  whether  what 
we  read  is  not  something  that  this  very  author  now  rejects. 
(Whart  Ev.,  §  665.)  And  as  we  said  in  Wheeler's  case,  supra, 
^^  it  such  treatises  were  to  be  held  admissible,  the  question  at 
issue  might  be  tried,  not  by  the  testimony,  but  upon  excerpts 
from  works  presenting  partial  views  of  variant  and  perhaps 
contradictory  theories." 

Of  course,  the  author  himself,  or  any  other  physician,  may  be 
called  upon  to  testify  to  opinions  and  professed  facts,  which 
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may  be  relevant  to  a  cause  on  trial,  derived  by  him  not  only 
from  his  experience  or  observation,  but  also  from  standard 
authorities  which  he  may  have  read  and  studied  in  the  line  of 
his  profession.  Such  testimony  is  admissible  on  the  maxim  of 
cuUibet  in  arte  »ua  credendum;  and  it  comes  from  one  who,  like 
every  other  witness,  testifies  under  the  solemnity  of  an  oath,  and 
is  subject  to  cross-examination  as  to  his  conclusions;  and  the 
jury  have  the  right  to  weigh  his  evidence  and  determine  how 
far  his  conclusions  are  probable  or  authoritative.  But  where 
his  testimony  as  an  expert  may  be  founded  on  standard  authori- 
ties, to  which  he  refers  in  his  direct  testimony,  even  under  such 
circumstances,  the  witness  cannot  resort  to  the  books  to  which 
he  refers  to  support  his  testimony.  So  in  Commonw.  v.  Sturte- 
vant,  117  Mass.  122,  where  an  expert,  in  his  direct  testimony, 
was  asked  if  he  concurred  with  the  views  expressed  in  "  Taylor's 
Medical  Jurisprudence  "  on  the  subject  of  his  testimony,  and  the 
book  was  passed  to  him  to  read  therefrom  to  the  jury  the  opin- 
ions in  the  book,  with  which  he  concurred,  it  was  held  that  it 
could  not  be  doiie.  (See  also  Commonw,  v.  Brown,  121  Mass. 
69-75.)  This  as  a  general  rule  is  sustained  by  the  great  weight 
of  authority;  but  it  is  subject  to  this  exception,  namely,  that 
books  referred  to  by  an  expert,  to  sustain  the  opinions  which 
he  has  expressed,  may  be  used  to  contradict  him  or  to  discredit 
him.  Thus,  in  Uuffman  v.  Click,  77  N.  C.  55,  where  a  physi- 
cian in  his  testimony  referred  to  ^^  Hammond's  Work  on  the 
Diseases  of  the  Nervous  System,"  the  book  was  admitted  in  evi- 
dence for  the  purpose  of  discrediting  him.  To  the  same  effect 
will  be  found  City  of  Ripon  v.  Biitel,  30  Wis.  619,  and  Finney 
V.  Cahill,  48  Mich.  584. 

In  the  trial  of  the  latter  case  a  veterinary  surgeon,  examined 
as  an  expert,  in  his  direct  examination  gave  it  as  his  opinion 
that  the  injury,  which  was  the  subject-matter  of  the  action,  was 
attributable  to  a  certain  cause,  which  he  undertook  to  define, 
and  to  support  his  opinion  and  definition,  referred  to  a  standard 
work  known  as  the  "Modem  Horse  Doctor,"  by  Dr.  Dodd. 
Upon  his  cross-examination  the  work  was  offered  and  admitted 
in  evidence  for  the  purpose  of  discrediting  him;  and  the  Su- 
preme Court  said  it  was  rightly  admitted,  because  "the 
expert  borrowed  credit  for  the  accuracy  of  his  statement  by 
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referring  his  learning  to  the  books  before  mentioned,  and  by 
implying  that  he  echoed  the  standard  authorities  like  Dodd. 
Under  the  circumstances  it  was  not  improper  to  resort  to 
the  book,  not  to  prove  the  facts  it  contained,  but  to  disprove  the 
statement  of  the  witness,  and  enable  the  jury  to  see  that  the 
book  did  not  contain  what  he  had  ascribed  to  it."  The  objec- 
tion to  the  admissibility  of  the  book  in  evidence  should  have 
been  sustained. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

Boss,  J.,  and  McKinstry,  J.,  concurred. 


[hlo.  8427.    Department  One.— May  8,  1886.] 

WILLIAM  ASHURST,  Respondent,  v,  W.  A.  FOUNTAIN 

ET  AL.,  Appellants. 

Estates  of  Deceased  Pebsons — CrrATioN — Service  by  Pubucation. — 
A  citation  in  probate  proceedings  must  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  and  where  the  person  to 
be  served  has  departed  from  the  State,  service  may  be  made  by 
publication. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clinton  L,  White,  for  Appellants,  cited  Estate  of  Aveline,  53 
Cal.  269. 

H,  8.  Dixon,  for  Respondent. 

McKinstry,  J.  —  The  action  is  against  the  sureties  on  the 
undertaking  of  an  administrator. 

The  complaint  avers  "that  on  the  11th  day  of  April,  1881, 
said  court  (in  which  the  settlement  of  the  estate  was  pending) 
caused  a  citation  to  issue  to  said  J.  E.  Dixon  (the  administra- 
tor), to  render  his  final  account  of  his  administration  of  said  es- 
tate ;  but  as  said  plaintiff  is  informed,  believes,  and  here  charges, 
eaid  citation  could  not,  and  jio  other  can  now,  be  served  upon 


Digitized  by  VjOOQ IC 


May,  1885.]  Clay  v.  Carroll.  19 


said  J.  E.  Dixon,  by  reason  of  the  fact  that  he  has  departed 
from  this  State/'  etc. 

The  citation  as  appears  from  the  complaint  and  findings  was 
never  served.  A  citation  must  be  served  in  the  same  manner 
as  a  summons.  (Code  Civ.  Proc,  §  1709.)  A  summons  may 
be  served  on  one  who  has  departed  from  the  State  by  publication. 
(Code  Civ.  Proc,  §§  412,  413.)  Tlie  personal  notice  mentioned 
in  section  1710  is  personal  notice  as  distinguished  from  notice 
which,  in  the  first  instance,  and  only,  is  required  to  be  made  by 
a  publication. 

It  may  be  said  that  the  only  consequences  of  a  failure  of  an 
administrator  to  account,  when  cited,  are  that  he  may  be  attached 
or  removed  from  office.  But  even  if  it  should  be  conceded  that 
this  were  so,  we  could  not  assume  that  the  administrator  would 
have  failed  to  appear  and  render  an  account,  had  the  citation 
been  served.  The  present  action  cannot  be  maintained,  because 
the  power  of  the  Probate  Court  to  secure  the  appearance  of  the 
administrator  at  a  settlement,  which  would  have  been  conclusive 
of  the  rights  of  these  defendants,  has  not  been  exhausted. 

Judgment  and  order  reversed,  and  cause  remanded  for  further 
proceedings. 

McKee,  J.,  and  Boss,  J.,  concurred. 


[No.  8561.     In  Bank.— May  12,  1886.] 

B.  S.  CLAY  ET  AL.,  Respondents,  v.  PATBICK  CABBOLL, 

Appellant. 

Pleading — Counteb-Claim — Joindeb  op  Causes  op  Action — De- 
iiUBBEB. — In  an  action  founded  on  contract,  an  answer  which 
joins  by  way  of  counter-claim,  causes  of  action  for  goods,  wares, 
and  merchandise  sold  and  delivered,  for  money  paid,  laid  out,  and 
expended,  and  for  money  had  and  received,  is  not  demurrable  under 
the  Code,  if  such  pleading  would  have  been  sufficient  as  a  declara< 
tion  at  common  law. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Merced 
County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Bennett  &  Wiggington,  for  Appellant. 
J.  K.  L<tw,  for  Respondents. 

Morrison,  C.  J. — ^In  an  action  for  the  recovery  of  money 
brought  by  plaintiffs  against  the  defendant  in  the  Superior 
Court  of  the  county  of  Merced,  the  defendant,  by  way  of  coun- 
ter-claim, filed  the  following  answer : — 

"And  for  a  further  and  separate  answer,  and  by  way  of 
counter-claim,  this  defendant  alleges  that,  at  and  before  the 
commencement  of  this  suit,  the  said  plaintiffs  were,  and  now 
are,  justly  and  legally  indebted  to  this  defendant  in  a  large  sum 
and  amount  of  money,  to  wit,  the  sum  of  $2,000,  or  thereabouts, 
over  and  above  all  set-offs,  claims,  demands,  counter-claims,  or 
otherwise,  for  and  on  account  of  a  large  number  of  mules,  grain, 
hay,  wheat,  barley,  pasturage,  hogs,  farm  supplies,  implements 
of  husbandry,  and  a  steam-engine  for  farming  purposes,  and 
goods,  wares,  and  merchandise,  theretofore  sold,  furnished,  and 
supplied  and  delivered  by  this  defendant,  to  and  for  the  plain- 
tiffs, at  their  special  instance  and  request ;  and  also  in  a  further 
large  sum  and  amount  of  money,  to  wit,  $2,000,  or  thereabouts, 
for  money  theretofore  paid,  laid  out,  and  expended  and  ad- 
vanced, by  this  defendant,  for  the  said  plaintiffs,  at  their  special 
instance  and  request;  and  also  in  a  further  large  sum  and 
amount  of  money,  to  wit,  $2,000  theretofore  had  and  received  by 
the  plaintiffs  to,  and  for  the  use  of  the  defendant,  at  their  spe- 
cial interest  and  request ;  and  that  afterwards,  to  wit,  before  the 
conunencement  of  this  suit,  said  plaintiffs,  being  so  indebted 
to  this  defendant  as  aforesaid,  undertook  and  promised  to  pay 
to  this  defendant  the  said  several  sums  of  money  above  men- 
tioned." 

The  foregoing  answer,  although  not  very  skillfully  drawn, 
may  be  likened  to  a  declaration  at  common  law  containing  the 
three  counts  for  goods,  wares,  and  merchandise  sold  and  deliv- 
ered, for  money  paid,  laid  out,  and  expended,  and  for  money 
had  and  received.  This  form  of  pleading  is  good  under  our 
system  and  has  been  so  recognized.  {Buckingham  v.  Waters, 
14  Cal.  146.) 

To  the  foregoing  answer  or  counter-claim  the  plaintiffs  inter- 
posed a  demurrer  on  the  grounds,  first,  that  the  same  did  not 
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state  facts  sufficient  to  constitute  a  defense  to  the  action ;  second, 
that  several  causes  of  counter-claim  were  improperly  joined; 
and  third,  that  the  answer  or  counter-claim  was  ambiguous  and 
unintelligible.  The  demurrer  was  sustained  and  judgment  was 
rendered  for  the  plaintiffs,  independent  of  and  without  consid- 
ering the  counter-claim  set  up  by  the  defendant. 

The  matters  of  counter-claim  are  separately  stated  in  the 
answer  and  with  sufficient  certainty.  There  is  no  such  am- 
biguity about  the  pleading  as  makes  it  obnoxious  to  a  demurrer, 
and  as  has  already  been  remarked,  it  would  be  sufficient  in  a 
declaration  at  common  law.  {Wilkins  v.  Stidger,  22  Cal.  231; 
Quinn  v.  Smith,  49  Cal.  163.) 

Judgment  reversed. 

Thornton,  J.,  McKinstry,  J.,  and  Sharpstein,  J.,  con- 
curred. 

Behearing  denied. 


[No.  20045.    Department  Two.— May  14,  1886.] 
THE  PEOPLE,  Appellant,  v.  C.  D.  PLATT,  Be- 

SPONDENT. 

Perjury — Insolvency — False  VERincATioN — Omission  of  Property 
FBOM  Schedule. — A  petitioner  in  insolvency  is  guilty  of  perjury 
in  verifying  his  petition,  schedule,  and  inventory  in  the  form  and 
manner  prescribed  by  the  Insolvent  Act  of  April  16,  1880,  if  he 
wilfully  omits  from  his  schedule  any  of  his  property.  The  pro- 
vision in  the  insolvent  act  making  such  omission  a  misdemeanor 
does  not  affect  the  statute  against  perjury. 

Id. — Information — ^Description  of  Property  Omitted. — The  informa- 
tion described  the  property  alleged  to  have  been  omitted  from  the 
schedule  as  "  consisting  among  other  things  of  diamonds,  watches, 
jewelry,  money,  and  other  personal  effects  belonging  to  him  and 
his  estate."  Held,  that  the  description  was  sufficiently  definite 
and  certain. 

Appeal  from  an  order  of  the  Superior  Court  of  Los  Angeles 
County  sustaining  a  demurrer  to  an  information. 

The  defendant  was  informed  against  for  the  crime  of  perjury, 
alleged  to  have  been  committed  in  falsely  swearing  to  the  cor- 
rectness of  certain  schedules  and  inventories  filed  by  him  in 
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insolvency  procecuiDgs  instituted  under  the  Insolvent  Act  of 
April  16,  1880.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Aitomey'OeneraJ  Marshall,  for  Appellant. 

c7.  F.  Godfrey,  and  Howard  &  Roberts,  for  Respondent. 

Sharpbtein,  J.  —  It  seems  to  be  conceded  that  a  petitioner 
in  insolvency  who  should  wilfully  omit  from  his  schedule  any  * 
of  his  property,  and  then  verify  his  petition,  schedule,  and 
inventory  in  the  form  and  manner  prescribed  by  law,  would  be 
guilty  of  perjury,  were  it  not  for  a  provision  in  the  insolvent 
act  which  makes  such  omission  a  misdemeanor.  And  the  re- 
spondent insists  that  the  latter  act  "  creates  a  misdemeanor  of 
what  before  was  a  felony/^  and  that  "the  old  law  is  gone  by 
reason  of  the  repugnance,  and  the  offender  can  only  be  indicted 
under  the  new/^  But  the  latter  act  does  not  make  the  verifica- 
tion of  a  schedule  by  a  petitioner  from  which  he  has  wilfully 
omitted  some  of  his  property  a  misdemeanor.  If  he  "  fraudu- 
lently or  designedly  omits  from  his  schedule  any  property  or 
effects  whatsoever  ....  he  shall  be  deemed  guilty  of  a  mis- 
demeanor." We  cannot  discover  any  repugnancy  or  incon- 
sistency between  that  and  a  statute  which  makes  the  verification 
of  a  false  schedule  by  a  petitioner  who  knows  it  to  be  false,  a 
felony.  "The  invariable  rule  of  construction  in  respect  to  the 
repealing  of  statutes  by  implication  is,  that  the  earliest  act 
remains  in  force,  unless  the  two  are  manifestly  inconsistent 
with  and  repugnant  to  each  other."  {Bowen  v.  Lease,  5  Hill, 
221.)  "  It  is  necessary  to  the  implication  of  a  repeal  that  the 
objects  of  the  two  statutes  be  the  same.  If  they  are  not,  both 
will  stand  though  they  may  refer  to  the  same  subject."  {United 
States  V.  Claflin,  97  IJ.  S.  546.)  Here  the  objects  of  the  two 
statutes  are  not  the  same.  And  as  was  said  in  Ramson  v.  Ram- 
son,  52  111.  62 :  "  The  acts  are  not  upon  the  same  subject,  and 
if  the  rule  be,  as  it  undoubtedly  is,  that  a  subsequent  act  upon 
the  same  subject  will  not  be  held  to  repeal  a  former  act  by 
implication,  unless  the  new  act  contains  provisions  contrary  to, 
or  irreconcilable  with  those  of  the  former  act,  with  much  more 
force  and  propriety  may  it  be  argued  that  a  subsequent  act,  not 
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on  the  same  subject,  shall  not.be  construed  to  repeal  a  fonner 
act  by  mere  implication." 

We  are  unable  to  find  anything  in  the  insolvent  act  which 
indicates  that  it  was  the  intention  of  the  legislature  to  make 
that  a  misdemeanor  which  was  a  felony  before.  That  which  it 
declares  shall  be  deemed  to  be  a  misdemeanor  was  neither  a  mis- 
demeanor nor  a  felony  before. 

The  allegation  that  the  defendant  "  wilfully  concealed  a  large 
amount  of  property,  consisting  among  other  things  of  diamonds, 
watches,  jewelry,  money,  and  other  personal  effects  belonging  to 
him  and  his  estate,*'  seems  to  us  to  be  suflBciently  definite  and 
certain.  The  defendant  swore  that  his  schedule  and  inventory 
contained  a  full,  perfect,  and  true  discovery  of  all  his  estate,  real, 
personal,  and  mixed  goods  and  effects.  The  charge  is  that  he 
wilfully  omitted  from  his  schedule  the  property  above  men- 
tioned. A  minute  description  of  the  property  might  be  impos- 
sible; and  if  exacted,  might  defeat  the  ends  of  justice,  as  a 
variance  between  the  proof  and  allegation  would  be  fatal.  We 
think  the  defendant  is  sufficiently  apprised  by  the  information 
of  the  charge  which  he  must  be  prepared  to  meet  on  the  trial. 
If  innocent,  there  is  no  more  danger  of  his  being  convicted  than 
there  would  be  if  the  property  had  been  described  with  the 
greatest  minuteness,  although  his  chance  of  escape,  if  guilty, 
might  have  been  much  better  if  it  had  been  so  described. 

Judgment  reversed,  with  directions  to  the  court  below  to 
overrule  the  demurrer  to  the  information,  with  leave  to  the  de- 
fendant to  plead  thereto  as  he  shall  be  advised. 

Thornton,  J.,  and  Myrick,  J.,  concurred. 
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[No.  9917.    Department  Two.— May   14,   1885.] 

PBESENTACION  BALLESTERAS  DE  HALEY,  Respond- 
ent, V.  SALISBURY  HALEY,  Appellant. 

DiYOBCE — CoBBOBORATivE  TESTIMONY. — In  an  action  for  divorce  on  the 
ground  of  extreme  cruelty,  the  complaint  alleged  that  the  de- 
fendant had  been  guilty  of  cruel  and  inhuman  treatment  of  the 
plaintiff,  in  that  he  had  accused  her  of  having  committed  adultery, 
and  that  in  consequence  of  such  accusation  her  mental  suffering 
was  so  great  tnat  she  became  physically  ill,  and  her  health  en- 
dangered. The  only  evidence  in  corroboration  of  the  plaintiff's 
testimony  was  that  of  her  attorney  and  another  person  in  reference 
to  statements  made  by  the  defendant  in  conversations  of  a  friendly 
and  confidential  character,  sought  by  the  plaintiff's  attorney  with 
her  knowledge,  and  with  a  view  to  settle  matters  between  the  par- 
ties, there  being  no  evidence  that  the  statements  were  made  with 
any  wanton  or  cruel  intent,  or  that  they  produced  any  effect  upon 
the  plaintiff.  Held,  that  the  testimony  of  the  plaintiff  was  un- 
corroborated within  the  meaning  of  section  130  of  the  Civil  Code. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  Allen,  for  Appellant. 

John  F.  Oodfrey,  for  Respondent. 

Myrick,  J.  —  This  is  an  action  for  divorce  on  the  ground  of 
extreme  cruelty.  The  plaintiff  alleged  the  marriage  of  herself 
and  defendant  on  the  7th  of  June,  1884,  and  that  the  defendant 
had  since  then  been  guilty  of  cruel  and  inhuman  treatment  of 
her,  in  that  he  had  accused  her  of  having  committed  adultery, 
and  that  in  consequence  of  such  accusations  her  mental  suffering 
was  so  great  that  she  became  physically  ill  and  her  health  en- 
dangered, and  she  could  not  with  safety  to  her  mental  or  physi- 
cal health  continue  to  live  with  him,  and  for  that  reason  she 
was  obliged  to  leave  his  home  and  seek  shelter  elsewhere. 

The  plaintiff  was  examined  as  a  witness  in  her  own  behalf,  and 
her  testimony  tended  to  fully  sustain  the  allegations  of  the 
complaint.  According  to  section  130  of  the  Civil  Code,  no 
divorce  can  be  granted  upon  the  uncorroborated  testimony  of 
the  parties.  It  was  therefore  necessary  for  the  plaintiff  to 
produce  evidence  other  than  her  own  testimony  as  to  the  truth 
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of  her  allegations.  This  was  attempted  to  be  accomplished  in 
the  following  way :  After  she  separated  from  the  defendant  she 
consulted  with  an  attorney  in  reference  to  her  grievances.  The 
attorney  was  friendly  to  the  defendant,  and  told  her  he  would 
see  Haley  and  talk  with  him,  and  ask  him  to  get  an  attorney 
[naming  him],  and  perhaps  they  [the  attorneys]  could  arrange 
it  so  if  the  plaintiff  and  defendant  could  not  agree,  a  divorce 
could  be  got  with  little  expense,  scandal,  and  notoriety.  Plain- 
tiff's attorney  thereupon  had  an  interview  with  defendant;  and 
subsequently  another  interview  occurred  between  the  same  par- 
ties, during  a  portion  of  which  another  person  was  casually  pres- 
ent and  heard  some  of  the  conversation.  The  plaintiff's  attorney 
was  examined  as  a  witness  on  her  behalf,  as  was  the  other  per- 
son, and  it  is  claimed  on  behalf  of  plaintiff  that  the  testimony  of 
these  witnesses  corroborated  the  testimony  of  plaintiff.  It  may 
be  here  stated  that  independent  of  the  plaintiff  and  these  two 
witnesses,  no  evidence  was  given  tending  to  prove  the  allega- 
tions of  extreme  cruelty.  We  are  of  opinion  that  the  testimony 
of  plaintiff's  attorney,  and  of  the  other  person,  did  not  in  any 
material  respect  corroborate  the  testimony  of  the  plaintiff  in 
regard  to  the  averments  of  the  complaint.  The  statements  of 
the  defendant  as  testified  to  by  these  witnesses,  were  made  in 
conversations  of  a  friendly  and  confidential  character,  sought  by 
plaintiff's  attorney  with  her  knowledge,  and  with  a  view  to 
settle  matters  between  the  parties.  There  is  no  evidence  that 
they  were  made  with  any  wanton  or  cruel  intent,  or  that  they 
produced  any  effect  upon  her;  they  were  merely  statements  of 
what  he  professed  to  believe  to  be  true,  together  with  his  reasons 
for  so  believing.  There  was  no  evidence  other  than  that  of 
plaintiff,  of  any  accusations  made  by  defendant  before  she  left 
his  house,  nor  that  she  left  his  house,  or  underwent  any  suf- 
fering in  consequence  of  any  such  accusations.  We  do  not  think 
that  the  testimony  of  the  plaintiff  was  corroborated. 

Judgment  and  order  reversed  and  cause  remanded  for  new 
trial. 

Thornton,  J.,  and  Siiarpstein,  J.,  concurred. 
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[No.  8946.    Department  Two.— May  14,  1885.] 

M.  WATERMAN  et  al..  Appellants,  v.  ISAAC  LIPMAN" 
ET  AL.    A.  A.  LOUDEBBACK,  Eespondent. 

PBOCEKDINQS  A0AI178T  JoiNT  DEBTORS — AMENDMENT  OF  ObIGINAL  PLEAD- 
INGS.— Proceedings  under  sections  989  to  994  of  the  Code  of  Civil 
Procedure,  for  the  purpose  of  binding  a  partner  by  a  judgment 
recovered  against  his  copartner,  are  in  the  nature  of  an  action 
upon  a  judgment;  neither  the  pleadings  nor  the  judgment  in  the 
original  action  can  be  amended. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  B.  Young,  and  E.  N,  Deuprey,  for  Appellants. 

Davis  Louderback,  for  Bespondent. 

Myrick,  J.  —  Waterman,  Truebenbach,  and  Waterman,  alleg- 
ing themselves  to  be  partners  under  the  name  of  Waterman  & 
Co.,  commenced  an  action  against  Lipman,  Louderback,  and 
Cushing,  to  recover  amounts  alleged  to  be  due  on  certain  prom- 
issory notes.  Lipman  alone  was  served  with  summons,  and  on 
his  failure  to  answer,  judgment  was  entered  against  him.  Some 
four  years  thereafter  the  plaintiffs  took  proceedings  under  sec- 
tions 989  to  994  of  the  Code  of  Civil  Procedure,  for  the  purpose 
of  obtaining  an  order  that  Louderback  be  bound  by  the  judg- 
ment which  had  been  entered  against  Lipman.  Louderback 
denied  the  partnership  of  the  defendants  and  their  indebtedness 
as  such,  and  averred  that  plaintiffs  had  not  complied  with  sec- 
tions 2466  and  2468  of  the  Civil  Code.  On  the  hearing  plain- 
tiffs offered  as  proof  that  they  had  complied  with  said  sections 
2466  and  2468,  a  certificate  and  proof  of  publication  which 
stated  that  the  firm  of  Waterman  &  Co.  consisted  of  the  above- 
named  Waterman,  Truebenbach,  and  Waterman,  and  also  one 
Phister;  also  that  said  Phister  was  a  member  of  said  firm. 
Plaintiffs  also  asked  leave  to  amend  their  complaint  in  the  , 
original  action  by  adding  the  name  of  Phister  as  a  member  of 
the  firm  of  Waterman  &  Co.  The  motion  was  denied,  and  sub- 
sequently a  judgment  of  nonsuit  was  granted,  from  which  plain- 
tiffs appealed. 
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The  rulings  of  the  court  below  were  correct.  As  is  said  by 
respondent  in  his  brief,  Louderback  was  summoned  to  show 
cause  why  he  should  not  be  bound  by  a  judgment  which  Water- 
man, Truebenbach,  and  Waterman  had  obtained  against  Lip- 
man,  not  one  obtained  by  Phister  and  the  others;  this  proceed- 
ing is  in  the  nature  of  an  action  upon  a  judgment,  where  the 
pleadings  in  the  former  action  cannot  be  amended^  nor  could 
the  judgment  against  Lipman  be  amended. 

Judgment  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


[No.  9891.    Department  Two.— May  14,  1885.] 

THE  TEOJAX  MINING  COMPANY,  Appellant,  v.  THE 
FIREMEN'S  INSURANCE  COMPANY  OP  BALTI- 
MORE, Respondent. 

Fire  Ixsurance — Pleading. — The  complainjt  in  an  action  on  a  fire 
insurance  policy  alleged  that  a  watchman  was  employed  by  plain- 
tiff in  and  upon  the  premises  day  and  night,  and  icaa  upon  the 
premises  at  the  time  of  the  fire.  The  answer  denied  that  a  watch- 
man was  in  and  upon  the  premises  day  and  night,  and  averred 
that  at  the  time  of  the  fire  no  watchman  was  in  and  upon  the 
premises.  Held,  that  the  denial  is  sufficient,  and  presents  an  issue 
as  to  whether  or  not  the  watchman  was  there. 

Appe^vl  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geo.  W.  Tyler,  for  Appellant. 

Fox  &  Kellogg,  and  T,  C.  Van  Ness,  for  Respondent. 

The  Court.  —  Action  on  a  fire  insurance  policy.  The  policy 
contained  the  following  clause:  — 

"It  is  agreed  and  understood  that  during  such  times  as  the 
above  works  are  idle  a  watchman  shall  be  employed  by  the 
assured,  to  be  in  and  upon  the  premises  day  and  night." 

The  allegation  in  the  complaint  on  that  subject  is  as  follows : 
"  That  at  the  time  of  such  fire,  and  for  some  time  prior  thereto, 
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the  works  of  said  corporation,  so  assured,  as  aforesaid,  were  idle, 
but  during  all  said  time  a  watchman  was  employed  by  plaintiff 
in  and  upon  the  premises  day  and  night,  and  said  watchman 
was  upon  said  premises  at  the  time  of  said  loss  and  damage,  as 
aforesaid." 

The  denial  is  as  follows :  "  And  defendant  denies,  and  says  it 
is  not  true,  as  alleged  in  said  complaint,  or  at  all,  that  during 
all  the  time  the  works  of  said  corporation  were  idle,  as  alleged  in 
said  complaint,  a  watchman  was  in  and  upon  the  premises  day 
and  night." 

In  the  answer  there  is  also  an  allegation  as  follows :  "  That 
at  the  time  said  fire  occurred,  and  for  more  than  two  houis 
prior  thereto,  no  watchman  was  in  and  upon  the  premises  upon 
which  said  works,  insured  as  aforesaid,  were  situated." 

It  is  contended  by  plaintiff,  that  the  allegation  of  the  com- 
plaint as  to  the  watchman  is  not  denied.  The  complaint  states 
that  a  watchman  was  employed  by  plaintiff  in  and  upon  the 
premises  day  and  night  and  was  upon  the  premises  at  the  time 
of  the  fire.  The  answer  denies  that  a  watchman  was  in  and 
upon  the  premises  day  and  night,  and  avers  that  at  the  time  of 
the  fire,  and  for  more  than  two  hours  prior  thereto,  no  watch- 
man was  in  and  upon  the  premises.  The  denial  seems  to  us  to 
be  plain  and  unequivocal.  The  appellant  urges  that  by  the 
terms  of  the  policy  it  was  to  employ  a  watchman  to  be  in  and 
upon  the  premises,  and  if  the  watchman  stayed  away,  the  insurer 
is  not  exonerated,  under  section  2629  of  the  Civil  Code.  If 
there  is  any  difference  in  the  meaning  of  the  words  used  in  the 
policy  and  those  used  by  the  pleader,  the  latter  seems  to  have 
attached  to  them  the  meaning  that  the  watchman,  employed  by 
the  plaintiff,  was  in  and  upon  the  premises  day  and  night  (not 
that  he  was  employed  to  be  there  and  neglected  his  employment), 
and,  moreover,  the  plaintiff  alleged  that  he  was  there  at  the 
time  of  the  fire ;  and  thus  the  issue  was  presented  as  to  the  fact 
whether  or  not  the  watchman  was  there.  On  this  subject  the 
court  found  as  follows:  — 

"That  during  the  time  that  said  premises  were  so  idle  and 
unoccupied,  plaintiff  failed  to  and  did  not  keep  a  watchman  in 
ftnd  upon,  or  in  or  upon,  said  insured  premises  day  and  night. 
That  no  watchman  was  in  and  upon,  or  in  or  upon,  said  insured 
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premises  nightly  from  and  after  the  hour  of  10  o'clock,  or  there- 
abouts, until  an  early  hour  of  each  morning  thereafter.  That 
no  watchman  was  in  and  upon,  or  in  or  upon,  said  insured 
premises  between  the  hours  of  10  o'clock  P.  M.,  or  thereabouts^ 
on  the  evening  preceding  the  fire  alleged  in  the  complaint  of 
plaintiff,  and  the  hour  when  said  fire  occurred.  That  a  watch- 
man employed  by  plaintiff  to  watch  the  insured  premises  slept 
nightly  in  a  small  building  located  across  the  road  from  said 
insured  premises,  and  from  100  to  120  feet,  or  thereabouts,  dis- 
tant therefrom.  That  said  building  was  owned  by  plaintiff,  but 
was  situate  upon  groimd  not  owned  by  plaintiff.  That  the 
watchman  so  employed  as  aforesaid  kept  a  watch  dog  in  the 
insured  building,  which  had  the  whole  range  of  the  building  on 
the  inside,  and  was  accustomed  to  bark  loudly  when  any  stranger 
approached  said  building." 

The  evidence  is  not  before  us.  The  findings  respond  to  the 
issues,  and  clearly  show  that  plaintiff  was  not  entitled  to  recover. 

It  is  unnecessary  to  notice  the  other  points  presented,  as  the 
above  disposes  of  the  case. 

The  judgment  is  affirmed. 


[No.  8782.    Department  Two.-— May  16,  1885.] 

P.  W.  STECHHAN,  Respondent,  r.  FRANK  EORABACK 

ET  AL.,  Appellants. 

Undertaking  fob  Arrest — Action  on — Justice's  Court — Appeal. — A 
defendant  in  an  action  commenced  in  a  Justice's  Court,  who  has 
been  arrested  and  subsequently  discharged  by  the  justice,  cannot 
maintain  an  action  on  the  undertaking  given  to  procure  his  ar- 
rest, while  an  appeal  by  the  plaintiff  to  the  Superior  Court  from 
the  judgment  of  the  justice  remains  undetermined. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  E.  Allen,  P.  B.  Txidd,  and  J.  W.  Harding,  for  Appellants. 

The  appeal  to  the  Superior  Court  suspended  the  judgment  of 
the  Justice's  Court  for  all  purposes.     (Knowles  v.  Inches,  12 
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Cal.  213 ;  Woodbury  v.  Bowman,  13  Cal.  635 ;  People  v.  Frisbie, 
26  Cal.  135 ;  People  v.  Treadwell,  66  Cal.  400 ;  McQaarahan  v. 
Maxwell,  28  Cal.  91 ;  McOarrahan  v.  New  Idra  Mining  Co.,  49 
Cal.  331;  Thornton  v.  Mahoney,  24  Cal.  569.)  The  present 
action  having  been  commenced  pending  such  appeal,  was  pre- 
maturely brought.  {United  States  v.  Pacheco,  20  How.  263; 
Freeman  on  Judgments,  §  328;  Bryne  v.  Prather,  13  La.  An. 
653;  Clark  v.  Clayton,  61  Cal.  634;  Dougherty  v.  Dore,  63  Cal. 
170.) 

Baggett  &  Piatt,  for  Bespondent. 

The  Court.  —  The  defendant  Roraback  commenced  an  action 
against  Stechhan  in  a  Justice's  Court,  and  procured  an  order  for 
his  arrest.  In  procuring  such  order  Stechhan  gave  an  under- 
taking, with  the  other  defendants  herein  as  sureties.  On  the 
trial  of  the  action,  the  justice  held  the  arrest  to  have  been  wrong- 
ful and  without  cause,  and  discharged  Stechhan.  This  action  is 
on  the  undertaking.  The  defendants  herein  in  their  answer 
averred  that  after  the  judgment  in  the  Justice's  Court,  Roraback, 
plaintiff  therein,  appealed  from  such  judgment  to  the  Superior 
Court,  and  that  such  appeal  was  still  untried  and  undetermined. 
This  portion  of  the  answer  was  demurred  to,  and  the  demurrer 
sustained.  We  are  of  opinion  that  this  ruling  was  error.  On 
the  appeal  the  whole  case  was  for  hearing  and  determination, 
including  the  question  whether  or  not  the  arrest  was  wrongful 
or  without  sufficient  cause ;  and  until  such  determination  it  could 
not  be  known  whether  liability  on  the  undertaking  had  been 
incurred. 

Judgment  and  order  reversed  and  cause  remanded,  with 
instructions  to  overrule  plaintiff's  demurrer  to  defendant's 
answer  in  the  particular  above  noted.  The  demurrer  was  prop- 
erly sustained  as  to  the  other  ground  therein  stated. 
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[No.  20078.    Department  Two.— May  16,  1886.] 

THE  PEOPLE,  Respondent,  v.  WONG  AH  YOU, 
Appellant. 

Cbimutal  Law — Conviction — Insufficikncy  of  Evidbnck — Labcent. 
— When  the  evidence  is  otherwise  insufficient  to  juatifv  the  verdict, 
a  conviction  for  larceny  cannot  be  sustained  by  the  mere  fact 
that  the  defendant  when  a  witness  in  his  own  behalf,  made  a  false 
statement  as  to  a  matter  in  no  way  connected  with  the  crime 
of  which  he  was  accused. 

Appe.1L  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

The  defendant  was  convicted  of  the  crime  of  grand  larceny  in 
having  stolen  a  sum  of  money  belonging  to  the  complaining 
witness^  in  whose  house  he  was  employed  as  a  servant.  The 
further  facts  are  stated  in  the  opinion  of  the  court. 

(7.  B.  Darwin,  for  Appellant. 

Attorney-General  Marshall,  for  Bespondent. 

Sharpstein,  J.  —  Beyond  the  fact  that  the  defendant  having 
access  to  the  house  and  to  the  rooms  in  which  the  missing  money 
was  kept,  the  only  circumstance  which  militates  in  any  degree 
against  him  is  his  statement  that  when  he  returned  from  Sun- 
day-school he  found  the  door  through  which  he  entered  the  house 
open,  while  a  witness  who  was  in  the  house  at  the  time  testifies 
that  the  defendant  unlocked  the  door  before  entering.  There  is 
no  evidence  that  the  stolen  property  or  any  portion  of  it  was 
ever  in  the  possession  of  the  defendant,  or  that  he  knew  where 
it  was  kept.  The  evidence  is  that  none  of  it  has  ever  been  dis- 
covered since  it  was  first  missed.  Therefore  the  statement  of  the 
defendant  that  he  found  the  door  open  was  not  made  for  the 
purpose  of  explaining  his  possession  of  the  stolen  property.  The 
most  that  can  be  claimed  is,  that  he  made  it  for  the  purpose  of 
averting  suspicion  from  himself.  That  he  would  naturally  de- 
sire to  do,  whether  guilty  or  innocent.  It  is  not  claimed  that 
his  unlocking  the  door  had  any  connection  with  the  alleged 
crime.  Nor  is  it  claimed  that  he  had  not  a  right  to  unlock  it, 
or  that  he  had  not  been  furnished  with  a  key  for  that  purpose. 
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He  had  been  a  servant  in  the  house  for  a  period  of  twenty-seven 
months,  and  seems  to  have  been  very  much  trusted. 

We  think  that  the  bare  circumstance  of  his  having  made  a 
false  statement  in  regard  to  a  matter  in  no  way  connected  with 
the  crime  of  which  he  is  accused,  is  insufficient  to  justify  the  ver- 
dict, and  for  that  reason  his  motion  for  a  new  trial  should  have 
been  granted. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

Myeick,  J.,  and  Thornton,  J.,  concurred. 


[No.  8326.     Department  One.— May  19,  1885.] 

TOWNSEND  WOOD,  Respondent,  v.  CHBIS.  FRANKS, 
Appellant. 

Pabtnership — Assumption  of  Firm  Note — Consideration. — A  prom- 
ise by  one  partner  to  assume  the  payment  of  a  note  executed  in 
favor  of  the  firm,  and  to  charge  himself  with  the  amount  thereof 
on  the  firm  books,  is  a  sufficient  consideration  to  sustain  a  transfer 
of  the  note  to  him  by  the  partnership. 

Insolvent — Transfer  of  Property  to  Creditor — Fraudulent  Con- 
veyance.— Neither  part  ii.,  title  iii.,  of  the  Civil  Code,  nor  the 
statute  of  frauds,  prevent  a  debtor,  admittedly  insolvent,  from 
transferring  his  property  directly  to  his  creditor,  either  abso- 
lutely in  payment  of  his  debt,  or  as  security  by  way  of  mortgage. 

Id. — Chattel  Mortgage — Future  Advances — Question  of  Fraud  fob 
Jury. — A  chattel  mortgage  given  for  a  greater  sum  than  is  due 
by  the  mortgagor  to  the  mortgagee,  to  secure  both  a  present  in- 
debtedness and  future  advances,  is  not  fraudulent  in  law  as  to 
creditors  of  the  mortgagor,  because  given  for  a  greater  sum  than 
is  due,  even  though  the  mortgage  does  not  express  upon  its  face 
that  the  excess  is  for  future  advances.  Whether  such  mortgage 
was  given  in  good  faith  is  a  question  for  the  jury. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Monterey 
County,  and  from  an  order  refusing  a  new  trial. 

On  the  7th  of  May,  1878,  Peter  Heron  was  indebted  to  the 
firm  of  Wood,  Butcher  &  Co.,  J.  K.  Alexander,  Goodall,  Per- 
kins &  Co.,  and  the  Salinas  City  Bank,  in  the  aggregate  sum 
of  $1,487.25.  Being  desirous  of  paying  the  same,  he  executed  to 
the  firm  of  Wood,  Dutcher  &  Co.  his  promissory  note  for  that 
amount,  under  an  agreement,  that  the  payee  should  assume  and 
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pay  the  indebtedness  to  the  other  creditors  named  above.  On 
the  same  day  Wood,  Dntcher  &  Co.  transferred  the  note  to  the 
plaintiff.  Subsequently  Heron  executed  to  Wood,  to  secure 
the  payment  of  the  note,  a  chattel  mortgage  on  his  gtowing 
crops,  which  was  duly  recorded.  A  few  hours  afterwards  Wood 
charged  himself  on  the  firm  books  with  the  full  amount  of  the 
note  and  mortgage,  and  thereupon  paid  all  of  the  assumed 
claims.  The  defendant,  as  sheriff,  afterwards  levied  upon  and 
took  into  his  possession  the  mortgaged  crops,  under  an  attach- 
ment issued  in  an  action  against  Heron.  At  the  time  of  the 
levy  and  subsequently,  the  plaintiff  demanded  of  the  defendant 
the  payment  of  the  amount  due  on  the  note  and  mortgage,  but 
the  defendant  did  not  pay  or  tender  any  part  thereof,  or  deposit 
the  same  with  the  county  clerk  or  county  treasurer  subject  to 
the  order  of  the  plaintiff.*  The  present  action  was  brought  to 
recover  of  the  sheriff  the  amount  of  the  mortgage  debt.  The 
case  is  reported  on  a  former  appeal  in  56  Cal.  217.  The  further 
facts  appear  in  the  opinion  of  the  court 

D.  M.  Delmas,  Wm.  H.  Webb,  and  J(W.  A.  Wall  for  Appel- 
lant. 

Garber,  Thornton  &  Bishop,  8.  F.  Oeil,  and  S,  M.  Smnnerton, 
for  Eespondent. 

The  Court.  —  1.  The  complaint  is  not  subject  to  general  de- 
murrer.    {Wood  V.  Franlcs,  56  Cal.  217.) 

2.  It  is  contended  that  plaintiff  acquired  no  rights  through 
the  mortgage,  because  no  consideration  passed  for  the  transfer 
of  the  note  from  Wood,  Dutcher  &  Co.  to  the  plaintiff ;  in  other 
words,  that  the  plaintiff  was  not  the  actual  owner  of  the  promis- 
sory note  which  the  mortgage  was  given  to  secure,  or  of  the 
indebtedness  by  it  represented. 

There  was  evidence  tending  to  prove  that  prior  to  the  making 
of  the  note  by  Heron  to  the  partnership,  Wood,  Dutcher  &  Co., 
it  was  agreed,  between  plaintiff  and  other  members  of  the  firm, 
that  plaintiff  should  take  an  assignment  of  the  note,  and  that  its 
amount  should  be  charged  against  him.  The  note  was  indorsed 
to  plaintiff  before  the  mortgage  was  executed;  but  he  did  not 
charge  himself  with  it,  on  the  books  of  the  firm,  until  several 

LXVn.    CAL. — 3 
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hours  afterward.  By  reason  of  his  promise  that  he  would  take 
the  note  and  charge  the  amount  of  it  against  himself^  he  became 
liable  to  the  firm  for  that  amount  when  he,  in  the  name  of  the 
partnership,  indorsed  it  to  himself.  The  entry  in  tho  firm 
books  was  but  further  evidence  of  an  indebtedness  to  tlic  finn 
already  existing. 

3.  If  the  instrument,  executed  and  delivered  by  Heron  to 
the  plaintiff,  had  been  made  to  secure  only,  first,  the  payment 
of  the  note  to  the  Salinas  City  Bank,  made  by  Heron  emd  plain- 
tiff, the  latter  as  surety,  and  second,  the  debt  from  Heron  to 
Wood,  Butcher  &  Co.,  assigned  to  plaintiff,  it  would  not  havo 
been  an  attempted  "assignment,"  within  the  meaning  of  the 
word  as  used  in  part  ii.,  title  iii.,  of  the  Civil  Code;  nor  could 
it  have  been  an  attempt  to  create  a  trust  for  the  use  of  the 
mortgagor,  such  as  is  prohibited  J}y  the  statute  of  frauds. 
(Dana  v.  Sianfords  &  Deitz,  10  Cal.  269.)  The  statutes  were 
not  intended  to  prevent  a  debtor,  admittedly  insolvent,  from 
transferring  his  property  directly  to  his  creditor,  either  abso- 
lutely in  payment  of  his  debts,  or  as  security  by  way  of  mortgage. 

In  Lawrence  v.  Neff,  41  Cal.  566,  it  was  held  that  the  instru- 
ment therein  spoken  of,  if  considered  a  mortgage,  was  valid  o^ 
to  creditors  not  referred  to  in  it,  at  least  to  the  extent  of  creating 
a  lien  in  the  amount  of  the  debt  due  to  the  mortgagee,  although 
it  was  given  as  appears  on  its  face,  to  secure  other  cred?ton 
than  the  mortgagee.  This  much  is  involved  in  the  decision  of 
that  case,  even  if  those  parts  of  the  opinion  which  in  termsf 
declare  that  the  instrument  was  not  an  "assignment,"  under 
section  39  of  the  Insolvent  Law  of  1852,  should  be  disregarded 
as  mere  dicta. 

The  effect  of  the  judgments  in  the  two  cases  above  cited  is  to 
determine  that  the  instrument  before  us  is  not  an  attempted 
"  assignment,"  which  as  an  entirety  is  void,  because  made  with- 
out the  assent  of  the  attaching  creditor. 

4.  The  verdict  includes  a  finding  that  the  mortgage  was 
executed  without  any  intent  to  hinder,  delay,  or  defraud  the 
attaching  creditor,  and  there  was  evidence  to  sustain  the  finding. 

5.  The  mortgage  is  accompanied  by  the  affidavit  and  acknowl- 
edgment required  by  section  2957  of  the  Civil  Code.  It  is 
urged,  however,   that   the   transaction   was   a   legal   fraud   as 
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to  the  attaching  creditor,  because  the  note  and  mortgage  were 
given  for  a  larger  sum  than  was  due  to  the  mortgagee. 

When  the  mortgage  was  executed  neither  Alexander  nor 
Ooodall,  Perkins  &  Co.  had  assented  to  the  arrangement  entered 
into  by  plaintiff  and  Heron,  nor  had  they  agreed  to  look  to 
plaintiff  for  the  payment  of  their  claims  against  Heron.  Before 
the  attachment  was  levied,  however,  they  had  actually  received 
from  plaintiff  the  full  amount  previously  due  from  Heron  to 
each  of  them  respectively. 

Tlie  excess  provided  for  in  the  mortgage,  beyond  debts  due 
from  Heron,  the  mortgagor,  to  plaintiff,  was  made  up  of  debts 
due  from  the  mortgagor  to  Alexander  and  to  Goodall,  Perkins 
&  Co.,  which  plaintiff,  the  mortgagee,  promised  to  pay.  Fairly 
construed,  the  contract  between  Heron  and  the  plaintiff  was 
that  the  instrument  should  constitute  a  lien  for  the  sums  due 
the  plaintiff,  and  should  becoxne  a  lien  for  the  additional  sums 
due  from  Heron  to  Alexander  and  Goodall,  Perkins  &  Co.  when 
the  plaintiff  should  {)ay  the  same,  or  with  the  assent  of  those 
persons  relieve  Heron  of  all  obligation  to  pay  them.  It  was  a 
mortgage  for  a  sum  definite,  and  for  advances  of  other  definite 
sums  to  be  made  for  the  benefit  of  the  mortgagor  by  being 
applied  to  the  payment  of  certain  of  his  debts.  A  mortgage  of 
personal  property,  given  for  a  greater  sum  than  is  due  by  the 
mortgagor  to  the  mortgagee,  to  secure  both  a  present  indebted- 
ness and  future  advances,  is  not  fraudulent  in  law  as  to  the 
creditors  of  the  mortgagor  because  given  for  a  greater  sum  than 
is  due,  even  though  the  mortgage  does  not  express  upon  its  face 
that  the  excess  is  for  future  advances.  And  the  question  whether 
a  mortgage,  given  for  a  greater  sum  than  was  due,  was  given  in 
good  faith,  both  for  a  present  indebtedness  and  to  secure  future 
advances,  is  one  of  fact  for  the  jury,  under  proper  instructions 
from  the  court.     (TuUy  v.  Ilarloe,  35  Cal.  302.) 

The  mortgage,  made  in  good  faith,  as  found  by  the  jury,  was 
valid,  when  it  was  executed,  as  between  the  partie?  to  it,  and 
as  against  the  creditor  who  subsequently  attached.  It  follows 
that  the  lien,  originally  for  the  amount  due  to  the  plaintiff,  was 
increased  as  the  contract  between  the  mortgagor  and  mortgagee 
was  carried  out  by  the  payment  of  the  several  sums,  by  the 
mortgagee  agreed  to  be  paid,  to  certain  creditors  of  the  mort- 
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gagor.  When  the  attachment  was  levied,  the  mortgage  was  a 
valid  lien  in  the  amount  to  secure  which  it  purports  to  have  been 
made,  as  the  sums  which  (together  with  the  sum  due  to  the  mort- 
gagee when  the  instrument  was  executed)  make  up  that  amount 
had  actually  been  paid. 

Judgment  and  order  affirmed. 

Hearing  in  Bank  denied. 


[No.  8652.    Department  One.— May  19,  1885.] 
SIMON  SILVERBERG,  Respondent,  v,  PHENIX  INSUR- 
ANCE COMPANY,  Appellant. 

FiBE  INSUBANCE — Waiveb  OF  FoBFEiTURE. — In  an  action  upon  a  policy 
of  fire  insurance,  it  appeared  that  soon  after  the  occurrence  of 
the  fire  the  defendant  l^ing  notified  of  the  fact,  directed  the  proofs 
to  be  made  out,  which  was  done,  and  subsequently  required  the 
plaintiflf  to  present  witnesses  and  vouchers.  After  these  witnesses 
and  vouchers  had  been  examined  at  length,  the  defendant  said 
the  proofs  were  satisfactory,  instructed  tlSe  plaintiff  to  make  out 
formal  proofs  of  loss,  and  said  that  the  money  would  be  paid  at 
the  expiration  of  the  sixty  days  allowed  by  the  policy  for  the  pay- 
ment of  the  loss.  Nothing  more  was  said  by  defendant  until  the 
expiration  of  that  period,  when,  in  response  to  a  demand  by  the 
plaintiff  for  the  money,  defendant  said  the  policy  had  been  avoided 
by  a  breach  of  its  conditions,  and  refused  to  pay.  The  defendant 
had  full  knowledge  of  all  the  facts  when,  after  the  examination  of 
the  witnesses  and  vouchers  it  expressed  its  satisfaction  with  the 
proofs  and  promised  to  pay  the  money.  Held,  that  these  acts  on 
the  part  of  the  defendant  constituted  a  waiver  of  any  forfeiture 
by  the  plaintiff  resulting  from  a  breach  of  the  conditions  of  the 
policy. 

Id. — Authority  of  Agent. — The  agents  of  the  defendant  were  author- 
ized, there  being  no  provision  in  the  policy  to  the  contrary,  to 
modify  or  altogether  waive  a  condition  of  tlie  policy. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

The  condition  of  the  policy  with  respect  to  the  possession  of 
the  property  was  as  follows :  "  If  any  change  take  place  in  title 
or  possession  (except  in  case  of  succession  by  reason  of  death  of 
the  assured)  whether  by  legal  process  or  judicial  decree,  or  vol- 
untary transfer  or  conveyance  ....  this  policy  is  void." 

Exhibit  D  referred  to  in  the  opinion  was  in  the  following 
form :  — 
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''Plaintiff's  Exhibit  D. 
"  Western  and  Southern  Department. 

"  T.  B.  BuRCH,  Oeneral  Agent 

"  160  La  Salle  St,  Chicago. 
"  Phenix  Insurance  Company  of  Brooklyn, 

"  March  2l8t,  1879. 
"  Brown,  Craig  &  Co.,  Agents,  Pacific  Coast :  — 
"  Notice  having  been  received  that  the  property  of  the  Pinal 
Mill  &  M.  Co.,  ins'd  under  Ph.  Pol.  No.  51,408,  P.  Hall  Pol. 
No.  12,349,  and  Lycg.  Pol.  No.  16,537,  has  been  levied  upon, 
but  that  the  same  is  still  in  possession  of  and  under  charge  of  the 
said  company,  it  is  hereby  agreed  that  the  said  policies  shall 
continue  and  be  in  full  force  and  effect,  anything  in  the  printed 
conditions  of  tlie  same  to  the  contrary  notwithstanding. 

"  Brown,  Craig  &  Co., 

"  Gen'l  Agents." 

The  remaining  facts  are  stated  in  the  opinion  of  the  court. 

Clement,  Osment  &  Clement  for  Appellant,  cited  Shuggart  v. 
Lycoming  Insurance  Co.,  55  Cal.  408;  Ilealey  v.  Imp.  F.  Ins. 
Co.,  5  Nev.  274;  Trask  v.  Ins.  Co.,  29  Pa.  St.  198;  Wharton  v. 
Mo.  Car.  F.  Co.,  1  Mo.  App.  582,  583 ;  Thompson  v.  Insurance 
Company,  104  U.  S.  252;  Security  Insurance  Co.  v.  Fay,  22 
Mich.  471,  473;  Claflin  v.  Commonwealth  Insurance  Co.,  110 
U.  S.  94,  95 ;  Devens  v.  The  Mechanics'  and  Traders'  Insurance 
Co.,  83  N.  Y.  168,  173 ;  Jcwett  v.  Home  Insurance  Company,  29 
Iowa,  562. 

Robinson,  Olney  &  Byrne,  and  H,  J.  Tilden,  for  Eespondeni 

The  agents  of  the  defendant  had  authority  to  waive  the  for- 
feiture. (Shafer  v.  Phenix  Ins.  Co.,  53  Wis.  361;  Insurance 
Co.  V.  Wilkinson,  13  Wall.  222 ;  Pechner  v.  Phenix  Ins.  Co.,  65 
N.  Y.  195;  Marvin  v.  Universal  Insurance  Co.,  85  N.  Y.  278; 
Whited  V.  Germania  Insurance  Co.,  76  N.  Y.  415;  Insurance 
Company  v.  Norton,  96  IT.  S.  234 ;  Phenix  Ins.  Co.  v.  Doster, 
106  U.  S.  34 ;  Young  v.  Hartford  Insurance  Co.,  45  Iowa,  378 ; 
Wnght  V.  Hartford  Ins.  Co.,  36  Wis.  522 ;  Cans  v.  St  Paul,  etc.. 
Insurance  Co.,  43  Wis.  112;  American,  etc.,  Ins.  Co.  v.  McRae, 
8  Lea  (Tenn.)  513;  Brandup  v.  St.  Paul,  etc..  Insurance  Co.,  27 
Minn.  393 ;  Richmond  v.  Niagara  Fire  Insurance  Co.,  79  N.  Y. 
230;  Phenix.  etc..  Insurance  Co.  v.  Hinsley,  75  Ind.  1;  Fire 
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Insurance  Co,  v.  Building  Association,  43  N.  J.  L.  G53;  Insur- 
ance Co.  V.  Mcljanatfian,  11  Kan.  583;  Westchester  Fire  Ins, 
Co.  V.  Earl,  33  Mich.  143.)  The  defendant  waived  its  right 
to  insist  upon  any  forfeiture.  (Phenix  Ins.  Co,  v.  Dostcr,  106 
U.  S.  35;  Young  v.  Mutual  Life  Ins.  Co.,  2  Sawy.  330;  Titus 
V.  Olenn  Falls  Ins.  Co.,  81  N.  Y.  418;  Penn.  Ins.  Co.  v.  Kit- 
tie,  39  Mich.  54 ;  Gans  v.  St.  Paul,  etc..  Insurance  Co.,  43  Wis. 
109 ;  Fishbeck  v.  Phenix  Ino.  Go.,  34  Cal.  422 ;  Williams  v.  Hart- 
ford  Ins.  Co.,  54  Cal.  442 ;  Johnson  v.  Southern  Mutu^il  Life 
Ins.  Co.,  79  Ky.  403;  Levij  v.  Peabody  Ins.  Co.,  10  W.  Va. 
560,  572,  583;  Farmers',  etc.,  Ins.  Co.  v.  Chestnut,  50  111.  11; 
Short  V.  Home  Ins.  Co.,  90  N.  Y.  16;  Haight  v.  Continental 
Ins.  Co.,  92  N.  Y.  51;  HUl  v.  Ilihemia  Ins.  Co.,  10  Hun,  29; 
Webster  v.  The  Phenix  Ins.  Co.,  36  Wis.  67;  17  Am.  Rep.  479; 
Insurance  Co.  v.  Eggleston,  96  U.  S.  577.) 

Boss,  J.  —  It  is  unnecessary  to  decide  many  of  the  questionfl 
argued  by  counsel,  for  we  are  of  opinion  that  the  forfeitures 
relied  on  by  appellant  were  waived.  The  policy  in  question  was 
issued  to  insure  the  quartz  mill  and  machinery  of  the  Pinal  Mill 
and  Mining  Company,  situated  in  the  territory  of  Arizona,  and 
the  loss  was  made  payable  to  one  Loomis.  The  fire  occurred  on 
the  2d  of  April,  1879.  Soon  afterwards  the  defendant  was  noti- 
fied of  the  fact.  On  the  17th  of  the  same  month  Loomis  gave 
an  order  on  defendant  to  pay  the  loss  to  the  plaintiff,  which  or- 
der was  duly  presented,  and  subsequently  assigned  the  claim  to 
plaintiff.  Defendant  directed  the  proofs  to  be  made  out,  which 
was  done,  and  subsequently  required  the  plaintiff  to  present  wit- 
nesses and  vouchers.  The  witnesses,  including  the  president 
and  secretary  of  the  company,  were  examined  at  length  by 
defendant,  as  well  as  the  vouchers,  which  consisted  of  the 
original  receipted  bills  for  materials,  machinery,  and  labor  in  the 
construction  of  the  mill.  After  all  this  the  defendant  said 
the  proofs  were  satisfactor}',  instructed  the  plaintiff  to  make  out 
formal  proofs  of  loss,  and  said  that  the  money  would  be  paid  at 
the  expiration  of  the  sixty  days  allowed  by  the  policy  for  the 
payment  of  the  loss.  Nothing  more  was  said  by  defendant  until 
the  expiration  of  that  period,  when  in  response  to  a  demand  by 
the  plaintiff  for  the  money  defendant  said  the  policy  had  been 
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avoided  by  breach  of  its  conditions  and  refused  to  pay.  The 
verdict  includes  a  finding  that  defendant  had  full  knowledge  of 
all  the  facts  when^  after  the  examination  of  the  witnesses  and 
vouchers,  it  expressed  its  satisfaction  with  the  proofs  and  prom- 
ised to  pay  the  money.  The  facts  of  the  present  case  with 
respect  to  the  question  of  waiver  are  much  stronger  against  the 
insurance  company  than  were  the  facts  in  the  case  of  the  Penn, 
Ins.  Co.  V.  Kittle,  39  Mich.  64,  where  the  court,  through  Cooley, 
J.,  said :  "  The  question  of  waiver  was  submitted  to  the  jury  as 
one  of  facty  and  they  appear  to  have  found  that  there  was  a 
waiver.  The  facts  submitted  were  that,  after  the  loss,  the  ad- 
justing agent  of  the  defendant  called  upon  the  plaintiff,  and 
after  investigation,  made  an  offer  to  pay,  by  way  of  compro- 
mise, $375,  at  the  same  time  objecting  to  the  taking  out  of  the 
second  insurance;  that  this  offer  was  declined,  and  tlie  agent 
went  away,  and  soon  after  wrote  the  plaintiff  that  she  might  go 
on  and  make  out  her  proofs,  and  the  matter  would  then  be  taken 
into  consideration;  that  subsequent  correspondence  took  place 
between  the  agent  and  the  plaintiff  respecting  the  proofs,  the 
former  demanding  more  particularity  in  what  was  furnished, 
and  it  was  not  until  six  months  after  the  offer  for  a  settlement 
was  made  that  the  agent  notified  the  plaintiff,  who  in  the  mean- 
time had  been  endeavoring  to  make  the  proofs  satisf actor}',  and 
to  overcome  the  objections  he  was  making  thereto,  that '  in  addi- 
tion to  the  objections  heretofore  made,*  the  defendant  would 
insist  upon  the  forfeiture  because  of  the  second  insurance.  We 
think  the  jury  were  warranted  in  finding  that  the  defendant,  by 
calling  upon  the  plaintiff  to  go  on  and  make  out  her  proofs,  and 
by  requiring  her  to  be  at  the  trouble  and  expense  of  correcting 
these  to  satisfy  the  criticism  made  by  the  agent,  without  giving 
her  to  understand  that  the  company  would  rely  upon  the  for- 
feiture, should  be  held  to  have  waived  it;  and  that,  if  it  was  the 
purpose  all  the  while  to  insist  upon  it,  the  agent  did  not  act 
towards  her  in  good  faith."  To  tlie  same  effect  many  cases 
might  be  cited,  but  it  is  unnecessary  to  do  so. 

The  case  of  Shuggart  v.  Lycoming  Fire  Ins,  Co.,  55  Cal.  408, 
was  put  upon  the  ground  that  the  policy  contained  an  express 
provision  that  no  agent  was  empowered  to  waive  any  of  the  con- 
ditions of  the  policy,  either  before  or  after  loss,  without  express 
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authority  in  writing  from  the  company.  The  policy  in  suit 
contained  no  such  provision.  In  the  absence  of  such  a  pro- 
vision the  observations  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  Insurance  Co,  v.  Wilkinson,  13  Wall. 
222,  are  not  inappropriate. 

"It  is  well  known,*'  said  the  court,  "so  well  that  no  court 
would  be  justified  in  shutting  its  eyes  to  it,  that  insurance  com- 
panies organized  under  the  laws  of  one  State,  and  having  in  that 
State  their  principal  business  oflBce,  send  these  agents  all  over  the 
land,  with  directions  to  solicit  and  procure  applications  for 
policies,  furnishing  them  with  printed  arguments  in  favor  of  the 
value  and  necessity  of  life  insurance,  and  of  the  special  advan- 
tages of  the  corporation  which  the  agent  represents.  They  pay 
these  agents  large  commissions  on  the  premiums  thus  obtained, 
and  the  policies  are  delivered  at  their  hands  to  the  assured. 

"  The  agents  are  stimulated  by  letters  and  instructions  to 
activity  in  procuring  contracts,  and  the  party  who  is  in  this 
manner  induced  to  take  out  a  policy,  rarely  sees  or  knows  any- 
thing about  the  company  or  its  officers  by  whom  it  is  issued,  but 
looks  to  and  relies  upon  the  agent  who  has  persuaded  him  to 
effect  insurance  as  the  full  and  complete  representative  of  the 
company  in  all  that  is  said  or  done  in  making  the  contract.  Has 
he  not  a  right  to  so  regard  him?  It  is  quite  true  that  the 
reports  of  judicial  decisions  are  filled  with  the  efforts  of  these 
companies,  by  their  counsel,  to  establish  the  doctrine  that  they 
can  do  all  this  and  yet  limit  their  responsibility  for  the  acts  of 
these  agents  to  the  simple  receipt  of  the  premium  and  delivery 
of  the  policy,  the  argument  being  that,  as  to  all  other  acts  of  the 
agent,  he  is  the  agent  of  the  assured. 

"This  proposition  is  not  without  support  in  some  of  the 
earlier  decisions  on  the  subject ;  and,  at  a  time  when  insurance 
companies  waited  for  parties  to  come  to  them  to  seek  assurance, 
Or  to  forward  applications  on  their  own  motion,  the  doctrine  had 
a  reasonable  foundation  to  rest  upon.  But  to  apply  such  a  doc- 
trine, in  its  full  force,  to  the  system  of  selling  policies  through 
agents,  which  'w  e  have  described,  would  be  a  snare  and  a  delu- 
sion, leading,  as  it  has  done  in  numerous  instances,  to  the  gross- 
est frauds,  of  which  the  insurance  corporations  receive  the 
J  benefits,  and  the  parties  supposing  themselves  insured  are  the 
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victims.  The  tendency  of  the  modem  decisions  in  this  country 
is  steadily  in  the  opposite  direction.  The  powers  of  the  agent 
are  prima  facie  co-extensive  with  the  business  intrusted  to  his 
care^  and  will  not  be  narrowed  by  limitations  not  communicated 
to  the  person  with  whom  he  deals.  An  insurance  company, 
establishing  a  local  agency,  must  be  held  responsible  to  the 
parties  with  whom  they  transact  business  for  the  acts  and  declar- 
ations of  the  agent  within  the  scope  of  his  employment,  as  if 
they  proceeded  from  the  principal." 

Under  this  rule,  which  we  think  the  true  one,  the  agents  of 
the  defendant  were  authorized  —  there  being  no  provision  in  the 
policy  to  the  contrary  —  to  modify  or  altogether  waive  the  con- 
dition of  the  policy  with  respect  to  the  possession  of  the  prop- 
erty, and  there  was  no  error  in  admitting  in  evidence  Exhibit 
"  D." 

The  jury  was  fairly  instructed  with  respect  to  the  law  ap- 
plicable to  the  facts. 

Judgment  and  order  affirmed. 

McKee,  J.,  and  McKinstry,  J.,  concurred. 


[No.  7762.     In  Bank.—May  19,   1886.] 

JAMES  M.  LEARNED  et  al.,  Eespondents,  v,  C.  C. 

CASTLE  et  al..  Appellants. 

Equtft — General  Verdict — Findings. — No  judgment  can  be  entered 
on  a  general  verdict  rendered  by  a  jury  in  an  equity  case,  and  a 
judgment  thus  entered  will  be  reversed  for  a  failure  of  the  court 
to  find  upon  the  issues. 

Action  to  Abate  a  Nuisance  Commenced  under  Former  Constitu- 
tion.— An  action  to  prevent  or  abate  a  nuisance  under  the  former 
Constitution  of  this  State  was  a  case  in  equity,  and  where  such 
action  wae  pending  in  one  of  the  late  District  Courts  at  the  time 
of  the  adoption  of  the  Constitution  of  1879,  its  character  as  a 
suit  in  equity  is  not  changed. 

Appeal  from  a  judgment  of  the   Superior  Court  of  San 
Joaquin  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

J.  5.  Hall,  J.  H,  Budd,  J.  (7.  Campbell  F.  T.  Baldwin,  and 
A.  P.  Catlin,  for  Appellants. 
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J'erry  &  Terry,  and  W.  L,  Dudley,  for  Respondents. 

Ross,  J.  —  This  action  was  commenced  in  one  of  the  late 
District  Courts,  while  the  late  Constitution  was  in  force,  to  pro- 
cure the  abatement  of  alleged  nuisances  and  the  recovery  of 
damages  alleged  to  have  been  occasioned  the  plaintiff  thereby. 
A  demurrer  interposed  to  the  complaint  was  overruled  by  the 
District  Court  and  subsequently  the  case  was  tried  in  the  Su- 
perior Court. 

If  the  action  is  one  in  equity,  the  general  verdict  rendered  by 
the  jury  in  the  court  below  is  not  determinative  of  the  issues 
made  by  the  pleadings,  and  the  judgment  must  be  reversed  for  a 
failure  of  the  court  to  find  upon  such  issues.  {Wwrring  v. 
Frccar,  G4  Cal.  54.)  It  was  only  because  the  action  was  a  case 
in  equity  that  the  District  Court  had  jurisdiction  of  it.  The 
Constitution  then  in  force  gave  the  District  Courts  existing 
under  it  original  jurisdiction  "in  all  cases  in  equity,^'  and  to 
tl.e  County  Courts  existing  under  it,  it  gave  original  jurisdiction 
"  of  actions  to  prevent  or  abate  a  nuisance.'*  It  was  held  here 
in  a  number  of  cases  that  the  District  and  County  Courts  had 
concurrent  jurisdiction  of  such  actions  —  the  County  Courts, 
by  reason  of  the  jurisdiction  in  terms  conferred  upon  them  by 
tl  c  Constitution,  and  the  District  Courts,  because  of  the  juris- 
diction conferred  upon  them  "in  all  cases  in  equity."  (CourU 
ivright  v.  Bear  River  Mining  Company,  30  Cal.  576;  Yolo  Coun- 
ty v.  Sacramento,  36  Cal.  193.) 

The  case  at  bar  being  one  in  equity  when  commenced,  and 
pending  in  the  District  Court,  it  would  seem  suflSciently  clear 
that  its  character  was  not  changed  by  the  fact  that  the  Consti- 
tution of  1879  abolished  the  District  Courts  and  created  Supe- 
rior Courts.  Under  the  provisions  of  that  instrument  the  newly 
created  Superior  Courts  succeeded  to  the  business  pending  in 
the  District  Courts  and  actions  then  pending,  except  as  in  the 
Constitution  otherwise  provided,  continued  and  remained  unaf- 
fected by  the  adoption  of  the  Constitution.  (Article  xxii.) 
There  being  nothing  in  the  Constitution  of  1879  manifesting 
an  intent  to  change  the  character  of  actions  pending  at  the  time 
of  its  adoption  in  the  District  Courts,  for  the  prevention  or 
abatement  of  nuisances  from  cases  in  equity  to  actions  at  law,  it 
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follows  that  such  actions  retained  their  former  characteristic 
notwithstanding  the  change  of  Constitutions.  This  view  ren- 
ders it  unnecessary  to  consider  whether  actions  commenced  in 
the  Superior  Courts  for  the  prevention  or  abatement  of  nuisances 
under  the  provision  which  gives  to  such  courts  original  jurisdic- 
tion "  in  all  cases  in  equity/*  and  .  ..."  of  actions  to  prevent 
or  abate  a  nuisance/^  are  cases  in  equity  or  actions  at  law. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

Morrison,  C.  J.,  Sharpstbin,  J.,  McKinstry,  J.,  Myhiok 
J.,  McKee,  J.,  and  Thornton,  J.,  concurred. 


[No.  7760.     In  Bank.— May  19,  1886.] 

FRANCIS  J.  BRANDON,  Appellant,  v.  JAMES  LEDDY 
ET  AL.,  Respondents. 

Deed — Uncertainty  of  Description — Patent  Ambiguity — Parol 
Evidence. — A  aeed  which  shows  upon  its  face  that  there  are  two 
lots  to  which  the  description  equally  applies  is  void  for  uncer- 
tainty, and  parol  evidence  is  inadmissible  to  explain  the  am- 
biguity. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Reynolds,  and  S.  0.  Houghton,  for  Appellant. 

J,  Alexander  Yoell,  for  Respondents. 

The  deed  under  which  plaintiff  claims  was  void  for  uncer- 
tainty in  the  description,  and  parol  evidence  is  inadmissible  to 
explain  the  ambiguity.  (MesicJc  v.  Sunderland,  G  Cal.  312 ; 
Hammel  v.  Smith,  15  Ohio,  134;  People  v.  Klumpke,  41  Cal. 
265;  Caldwell  v.  Center,  30  Cal.  539.) 

Ross,  J.  —  On  this  appeal,  which  is  from  the  judgment,  the 
judgment  roll  alone  is  brought  up.  The  action  is  ejectment,  and 
both  parties  claim  under  one  Carney,  who,  in  1848,  was  the 
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owner  in  fee  of  the  premises  in  controversy.  The  defendants 
also  claim  under  a  tax  deed,  and  rely  further  on  the  Statute  of 
Limitations.  In  1851  Carney  executed  to  one  Kosaria  Bernal, 
imder  whom  the  plaintiff  claims,  a  deed  purporting  to  convey  to 
her  "  one  certain  lot  or  parcel  of  land  lying  and  being  in  the 
county  of  Santa  Clara  and  State  of  California,  and  in  the  city 
of  San  Jose,  and  described  as  follows ;  It  being  twenty  varas  of 
lot  seven  and  thirty  varas  of  lot  six,  it  being  a  part  of  block 
four,  range  eight,  as  shown  by  plot  of  said  city  of  San  Jose,  being 
fifty  varas  square.''  This  deed  was  put  of  record  in  Santa  Clara 
County.  Prior  to  1848  the  then  Pueblo  de  .San  Jose,  which  ifl 
the  present  city  of  San  Jose,  was  laid  off  into  blocks  and  range*? 
and  each  block  was  surrounded  by  streets  and  was  subdivided 
into  lots,  each  lot  being  fifty  varas  square  and  each  block  con- 
taining at  least  eight  lots.  The  blocks  were  numbered  from  one 
to  four,  commencing  at  San  Fernando  Street  and  numbering 
southwardly,  said  San  Fernando  Street  being  recognized  and 
designated  as  the  base  line  running  easterly  and  westerly,  each 
tier  of  blocks  extending  on  both  sides  of  the  base  line  constitut- 
ing a  range,  and  the  ranges  being  numbered  from  one  to  ten, 
commencing  at  the  westerly  side  of  the  pueblo.  Carney,  at  the 
time  of  his  deed  to  Rosaria  Bemal,  was  the  owner  of  lots  six 
and  seven  in  block  four,  range  eight,  north  of  the  base  line,  but 
he  never  was  the  owner  of  lots  six  or  seven  in  block  four,  range 
eight,  south  of  the  base  line,  llie  first  question  to  be  determined 
is,  whether  or  not  the  deed  from  Carney  to  Rosaria  Bernal,  con- 
veyed thirty  varas  of  lot  six,  block  four,  range  eight,  north  of 
the  base  line;  for  if  it  did  not  do  so,  the  defendants  have  the 
legal  title  to  the  premises  by  reason  of  a  deed  executed  by  Carney 
to  Martha  Glasson  on  the  29th  of  March,  1854,  and  mesne  con- 
veyances from  Glasson. 

The  map  referred  to  in  the  deed  from  Carney  to  Rosaria 
Bernal  must  be  considered  as  incorporated  in  it.  The  deed  there- 
fore shows  upon  its  face  that  there  are  two  lots  to  which  the 
description  equally  applies.  From  the  deed  itself  it  cannot  be 
ascertained  which  lot  was  intended  to  be  conveyed,  and  as  the 
ambiguity  is  patent,  resort  cannot  be  had  to  parol.  Our  con- 
clusion is  that  the  deed  in  question  is  void  for  uncertainty  of 
description,  from  which  it  results  that  the  legal  title  to  the  lot 
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in  dispute  passed  to  Glasson  in  1854,  and  subsequently,  but 
before  the  commencement  of  this  action,  vested  by  mesne  con- 
veyances in  the  defendants. 
Judgment  affirmed. 

Morrison,  C.  J.,  McKinstry,  J.,  and  Thornton,  J.,  con- 
curred. 

Sharpstein,  J.,  concurred  in  the  judgment 

Eehearing  denied. 


[No.  8543.    Department  Two.— May  22,  1885.] 

MICHAEL  CONNIFF,  Respondent,  v.  THE  CITY  AND 

COUNTY   OF   SAN   FRANCISCO,  Appellant. 

MUXICIPAL      COBPOBATION — GbADINO      STREET — TRESPASS — OBSTRUCTING 
WATEB-Ck)UR8E — ^MONTGOMERY    AVENUE    IMPROVEMENT. — In    grading 

Montgomery  Avenue  under  the  Act  of  April  3,  1876,  the  city  and 
county  of  JSan  Francisco  had  no  authority  to  erect  an  embankment 
across  a  natural  water-course  in  such  a  manner  as  to  obstruct  the 
natural  flow  of  the  waters  therein,  and  cause  them  to  run  over 
and  permanently  remain  on  the  land  of  an  adjoining  proprietor. 
Such  conduct  is  a  trespass  amounting  to  the  taking  of  the  property 
of  another.  The  former  Constitution  of  California  under  which  the 
work  w^as  done  renders  void  all  legislation  purporting  to  authorize 
such  a  proceeding. 
Id. — Action  fob  Injubies — Statute  of  Limitations. — The  Act  of 
April  3,  1876,  does  not  provide  a  mode  of  compensation  for  such 
damages,  and  consequently  the  party  injured  may  maintain  an 
ordinary  action  therefor  against  tne  municipality.  Such  an  action 
is  not  barred  until  the  expiration  of  three  years  from  the  time  the 
cause  of  action  accrued. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F,  Cowderyj  and  John  L,  Love,  for  Appellant. 

The  damages  complained  of  are  incidental  to  a  public  work 
duly  authorized  by  statute,  and  are  therefore  damnum  absque 
injuria.  (Moulton  v.  Parks,  64  Cal.  166;  Green  v.  Swift, 
47  Cal.  536;  Jennings  v.  LeRoy,  63  Cal.  397.)     The  municipal- 
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ity  is  not  answerable  for  the  acts  or  omissions  of  its  officers. 
(Shearman  &  l^edfield  Negligence,  §  138;  Alcorn  v.  Philadel- 
phia,  4i  Pa.  St.  348;  Winbigler  v.  Los  Angeles,  45  Cal.  36; 
Crowell  V.  Sonoma  Co.  25  Cal.  313;  Howard  v.  San  Francisco, 
51  Cal.  52.) 

Wright  &  Cormac,  and  John  A.  Wright,  for  Respondent. 

•Public  works  must  be  executed  with  proper  care  and  skill. 
If  so  executed,  damages  resulting  therefrom  are  generally  dam^ 
num  absque  injuria.  But  if  carelessly  or  unskillfully  executed 
and  damages  result  to  the  citizen,  his  action  always  lies.  {Orim 
V.  Swift,  47  Cal.  540;  Shearman  &  Bedfield  Negligence,  §§  131, 
137,  144.)  The  action  is  for  trespass  upon  real  property  and 
was  not  barred  until  three  years.     (Code  Civ.  Proc.,  §  338.) 

Thornton,  J.  —  This  action  was  brought  to  recover  damages 
for  injuries  to  plaintiff's  lot  and  building  caused  by  grading 
Montgomery  Avenue,  in  the  mode  provided  for  grading  streets 
in  the  general  statute  in  regard  thereto.  It  is  averred  in  the 
complaint  that  in  grading  the  street  mentioned  an  embankment 
was  formed  fifteen  feet  above  the  plaintiff's  property  and  the 
contiguous  lots,  by  which  the  water  that  ran  in  a  water-course 
crossing  the  street  w^as  permanently  stopped  in  its  flow  and 
backed  upon  plaintiff's  lot  causing  damage  to  it  and  the  build- 
ing thereon;  that  the  street  was  thus  made  in  accordance  with 
the  specifications  furnished  by  the  superintendent  of  streets, 
highways,  and  public  squares,  and  under  his  direction  and  to  his 
satisfaction;  that  this  officer  neglected  and  failed  to  have  a 
culvert  made  in  this  embankment  by  which  the  water  which 
flowed  in  the  water-course  mentioned  would  have  been  carried 
off,  which  neglect  and  failure  constituted  a  want  of  skill  and 
neglect  on  the  part  of  the  superintendent  in  the  construction  of 
the  street. 

It  appears  from  the  bill  of  exceptions  that  on  the  trial  the 
plaintiff  proved  the  following  facts: — 

"  That  the  grading  of  Montgomery  Avenue  as  alleged  in  the 
amended  complaint,  was  completed  on  the  12th  day  of  June, 
1879.  That  prior  thereto  there  was  a  channel  within  about  200 
feet  of  plaintiff's  premises,  through  which  the  drainage  or  surface 
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waters  from  the  hills  in  the  vicinity  of  said  premises  discharged 
into  the  bay.  That  when  completed  the  grade  of  said  avenue 
formed  a  solid  embankment  across  said  channel  and  obstructed 
the  same,  and  prevented  the  water  from  flowing  into  the  bay  as 
formerly.  That  said  embankment  was  and  is  about  fifteen  feet 
above  plaintiff's  premises.  That  immediately  upon  the  comple- 
tion of  said  grading,  to  wit,  on  the  said  12th  day  of  June,  1879, 
the  drainage  or  surface  water  which  had  theretofore  been  dis- 
charged through  said  channel,  flowed  upon  and  flooded  plaintiff's 
premises,  and  the  said  drainage  or  surface  waters  have  ever  since 
that  time  remained  upon  said  premises,  lliat  at  the  time  the 
said  premises  were  so  flooded  the  same  were  damaged.'^ 

If  upon  these  facts  and  the  inferences  justly  deducible  from 
them  by  the  triers  —  for  the  jury  not  only  find  facts,  but  are 
authorized  to  find  all  inferences  of  fact  justly  to  be  deduced  from 
the  facts  found  {Shafter  v.  Evans,  63  Cal.  32 ;  Sillem  v.  Thortir 
ton,  3  El.  &  B.  873)  —the  law  is  with  the  plaintiff,  then  the 
verdict  as  regards  any  question  arising  on  the  facts  is  unimpeach- 
able and  the  judgment  must  stand.  Then,  in  considering  these 
facts,  we  must  also  take  into  consideration  all  the  inferences 
which  the  jury  may  justly  have  deduced  from  them. 

Xow  the  facts  referred  to  show  a  channel  within  about  200 
feet  of  plaintiff's  premises  through  which  the  drainage  or 
surface  waters  flowed  into  the  bay;  that  this  channel  was 
obstructed  by  a  solid  embankment  built  across  it  about  fifteen 
feet  above  the  plaintiff's  property,  which  prevented  the  waters 
from  flowing  into  the  bay  as  formerly;  that  the  waters  which 
flowed  into  this  channel  and  were  discharged  by  it,  came  from 
the  hills  in  the  vicinity  of  the  plaintiff's  premises;  that  on  com- 
pletion of  the  embankment  mentioned,  the  waters  which  had 
been  prior  to  that  time  discharged  through  the  channel  were 
detained  on  plaintiff's  premises,  flowed  upon  and  flooded  them, 
have  ever  since  remained  permanently  upon  them,  and  damaged 
them. 

This  improvement  of  Montgomery  Avenue  by  grading  it  was 
executed  under  the  Act  of  April  3,  1876.  (See  Stats.  1875-76, 
p.  753,  and  §  19  of  this  act.)  This  section  provides  for  the 
awarding  a  contract  for  the  work  referred  to  by  the  board  of 
supervisors  of  the  city  and  county  of  San  Francisco,  on  the 
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happening  of  an  event  designated  in  section  17  of  the  same  act, 
and  it  is  further  provided  in  the  same  section  that  all  the  pro- 
ceedings both  before  and  after  the  awarding  of  the  contract 
shall  be  the  same  as  was  at  that  time  provided  by  law  for  the 
grading  of  streets  in  the  said  city  and  county. 

The  act  then  in  force  regulating  the  grading  of  streets  was 
the  Act  of  April  1,  1872  (see  Stats,  of  1871-72,  pp.  804,  805,  et 
seq.)y  in  which  the  powers  and  duties  of  the  superintendent  of 
streets  were  defined  and  to  some  extent  those  of  the  contractor. 
Under  the  provisions  of  this  act  the  contractor  must  have  per- 
formed the  work  of  grading  to  the  satisfaction  of  the  superintend- 
ent of  streets,  before  he  can  procure  an  assessment  to  be  made  and 
a  warrant  issued  for  the  compensation  he  is  to  receive.  (§9, 
Act  of  1872.)  The  work  is  to  be  performed  under  the  charge, 
superintendence,  and  inspection  of  the  superintendent.  (§  26 
of  same  act.)  The  grading  of  streets  of  the  city  of  San  Fran- 
cisco can  only  be  done  under  an  order  of  the  board  of  supervisors. 

The  facts  proved  sliow  that  the  embankment  stopped  the  flow 
of  the  waters  in  the  channel  of  usual  escape,  formed  by  the 
operation  of  natural  causes,  so  that  they  were  thrown  back  and 
detained  on  the  lot  of  plaintiff,  and  caused  the  damage  com- 
plained of.  Can  this  be  done?  Conceding  that  a  municipal 
corporation  is  not  responsible  for  damage  caused  by  the  gather- 
ing of  the  surface  waters,  not  running  in  a  natural  channel, 
produced  by  the  raising  of  a  street  to  the  grade  established  by 
law,  it  does  not  follow  that  it  would  not  be  responsible  herein. 
Here  a  natural  channel  is  stopped,  one  which  it  may  be  prop- 
erly inferred  had  existed  for  a  long  series  of  years,  and  the 
water  thus  dammed  is  forced  to  flow  over  a  lot  200  feet 
distant  from  the  channel.  It  is  well  settled  that  a  municipal 
corporation  has  no  right,  in  the  absence  of  valid  legislative 
authority,  changing  what  would  otherwise  be  the  legal  rights 
of  the  parties,  to  stop  up  a  natural  channel  through  which 
waters  run  by  an  embankment  made  in  grading  a  street,  under 
its  general  powers  to  grade  and  improve  streets.  (See  Baron  v. 
Baltimore,  2  Am.  Jur.  203,  cited,  commented  upon,  and  ap- 
proved in  Stetson  v.  Faxon,  19  Pick.  147;  31  Am.  Dec.  123; 
Gardner  v.  Kewhurgh,  2  Johns.  Ch.  162;  7  Am.  Dec.  526; 
Phinizy  v.  Augusta,  47  Ga.  260.) 
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An  individual  has  no  right  to  collect  in  artificial  channels 
mere  surface  water,  and  precipitate  it  upon  the  land  of  another^ 
Nor  has  a  corporation,  whether  public  or  private,  the  right  to 
collect  in  such  channels  mere  surface  water  precipitated  by  rain 
or  snow  over  large  districts,  and  throw  it  upon  the  property  of 
another.  The  cases  to  this  effect  are  numerous,  and  may  be 
found  cited  in  a  note  to  section  272  of  Gould  on  Waters.  We 
know  of  no  principle  of  law  which  justifies  either  a  corporation 
or  individual  in  stopping  up  by  an  embankment  or  dam  a  nat- 
ural channel  by  which  surface  waters  escape,  obstruct  the  nat* 
ural  flow  of  such  waters,  and  cause  them  to  run  over  and 
permanently  remain  on  another^s  property.  Such  conduct 
would  be  a  most  flagrant  trespass  on  the  rights  of  another  in 
the  shape  of  a  direct  invasion  of  his  land  amounting  to  a  taking 
of  it  within  the  rule  laid  down  in  Pumpelly  v.  Oreen  Bay  Co, 
13  Wall.  166  occasioning  inconvenience  and  damage  to  him 
and  thus  constituting  a  nuisance.  The  case  last  cited  from  13th 
Wallace  is  a  direct  authority  for  this  conclusion.  The  action  in 
this  case  was  against  a  private  corporation  —  here  against  one 
that  is  public  and  municipal  —  but  we  are  not  aware  that  there 
is  anything  in  the  nature  or  essence  of  the  corporation  knoWn 
as  the  city  and  county  of  San  Francisco,  though  public  and 
municipal  in  its  character,  or  in  the  statutes  relating  to  it,  which 
justifies  it,  even  in  the  prosecution  of  a  public  work  authorized 
by  statute,  and  for  the  public  benefit,  in  taking  the  property  of 
another.  The  former  Constitution  of  California  under  which  the 
work  was  done  as  well  as  the  Constitution  now  in  force  renders 
null  all  legislation  purporting  to  authorize  such  a  proceeding. 

We  take  occasion  to  cite  with  hearty  approval  the  following 
remarks  of  the  Supreme  Court  of  the  United  States  in  the  case 
just  referred  to,  speaking  by  Miller,  J. : — 

"We  are  not  unaware  of  the  numerous  cases  in  the  State 
courts  in  which  the  doctrine  has  been  successfully  invoked  that 
for  a  consequential  injury  to  the  property  of  the  individual  aris- 
ing from  the  prosecution  of  improvements  of  roads,  streets, 
rivers,  and  other  highways  for  the  public  good,  there  is  no 
redress;  and  we  do  not  deny  that  the  principle  is  a  sound  one, 
in  its  proper  application,  to  many  injuries  to  property  so  origi- 
nating. And  when,  in  the  exercise  of  our  duties  here,  we  shall 
Lzvn.  CAL.— 4 
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be  called  upon  to  construe  other  State  Constitutions,  we  shall 
not  be  unmindful  of  the  weight  due  to  the  decisions  of  the 
courts  of  those  States.  But  we  are  of  opinion  that  the  decisions 
referred  to  have  gone  to  the  uttermost  limit  of  sound  judicial 
construction  in  favor  of  this  principle,  and,  in  some  cases, 
beyond  it,  and  that  it  remains  true  that  where  real  estate  is 
actually  invaded  by  superinduced  additions  of  water,  earth, 
sand,  or  other  material,  or  by  having  any  artificial  structure 
placed  on  it,  so  as  to  effectually  destroy  or  impair  its  usefulness, 
it  is  a  taking,  within  the  meaning  of  the  Constitution,  and  that 
this  proposition  is  not  in  conflict  with  the  weight  of  judicial 
authority  in  this  country,  and  certainly  not  with  sound  prin- 
ciple. Beyond  this  we  do  not  go,  and  this  case  calls  us  to  go 
no  further.'^     (See  also  Gould  on  Waters,  §  243,  notes.) 

The  case  before  us  is  not  one  of  mere  consequential  damage 
which  the  land  owner  must  protect  himself  against,  and  for 
which  the  law  affords  him  no  redress.  It  is  a  direct  trespass  on 
the  property  of  plaintiff  by  the  construction  of  a  dam  which  a 
moment's  reflection  would  have  made  clear  to  any  one,  must 
inevitably  in  the  course  of  nature  have  resulted  in  the  perma- 
nent overflowing  the  land  of  plaintiff  when  the  rainy  season 
came,  and  from  which  he  could  only  free  himself  by  cutting 
away  a  public  highway,  for  which  he  might  have  been  pro- 
ceeded against  both  by  a  civil  and  criminal  action. 

The  cases  of  Moulton  v.  ParJcs,  64  Cal.  166,  and  Oreen  v. 
Swift,  47  Cal.  536,  have  no  application  here.  Nor  is  the  case 
before  us  one  where  the  damage  has  resulted  from  an  error  of 
judgment  in  officers  to  whose  judgment  the  mode  of  grading  the 
street  was  submitted  by  law  for  determination.  It  is  a  direct 
invasion  of  property  rights,  which  no  error  of  judgment  can 
excuse  or  justify.  Bights  of  property  are  assured  by  the  settled 
principles  of  law,  and  are  not  at  the  mercy  of  the  fallible  judg- 
ment of  men.  The  citizen  or  officer  is  bound  to  know  thcpo 
rights.     If  he  violates  them  he  must  take  the  consequences. 

But  it  is  said  that  the  statute  of  April  3,  1876,  above  cited, 
provided  for  a  compensation  for  the  injury  complained  of  to  the 
plaintiff,  and  where  that  is  the  case  an  action  like  this  cannot  be 
maintained. 

Conceding  the  legal  consequence  above  stated  to  be  correct, 


Digitized  by  VjOOQ IC 


May,  1885.]  Conniff  v.  San  Francisco.  61 

the  question  remains  to  l)e  determined  whether  the  act  in  ques- 
tion provides  for  compensation  for  the  damage  suffered  by  plain- 
tiff. We  are  referred  to  the  fifth  section  of  the  act  by  the 
counsel  for  defendant.     The  section  is  in  these  words: — 

"  The  county  clerk  of  the  city  and  county  of  San  Francisco, 
within  forty  days  after  the  passage  of  this  act,  shall  publish  for 
thirty  days,  in  the  official  newspaper  of  said  city  and  county,  a 
notice  simply  stating  that  by  an  act  of  the  legislature,  approved 

on    the day    of ,    eighteen    hundred    and    seventy-six 

(giving  tlie  date  of  approval  of  this  act),  the  grades  of  certain 
portions  of  Montgomery  Avenue  and  of  certain  portions  of 
certain  streets  intersecting  Montgomery  Avenue,  in  the  city  and 
county  of  San  Francisco,  have  been  changed,  and  referring  to 
this  act  for  further  particulars,  and  requiring  every  person 
claiming  damages  by  reason  of  said  changes,  within  thirty  days 
after  the  first  publication  of  said  notice,  to  file  with  the  county 
clerk  a  verified  statement,  setting  forth  the  description  and 
situation  of  the  claimant's  property,  its  market  value,  and  the 
amount  of  damages,  over  and  above  all  benefits,  which  the 
claimant  will  sustain,  and  that  upon  the  failure  of  any  person 
to  file  such  statement  within  the  prescribed  time,  his  or  her 
claim  or  right  to  damages  shall  be  forever  forfeited.'* 

Every  person  claiming  damages  by  reason  of  the  changes  of 
grade  of  the  street  (Montgomery  Avenue)  was  required  by  the 
above  section  to  file  his  claim  for  such  damages  within  the  time 
specified  with  the  county  clerk,  to  be  presented  to  commissioners 
who  were  to  pass  on  and  determine  the  same,  and  when  so  deter- 
mined provision  was  made  by  the  act  for  their  payment.  (See 
§§  5,  6,  7,  8,  etc.)  The  act  was  passed  for  the  purpose  of 
changing  the  grade  of  the  street,  and  to  provide  for  the  grad- 
ing and  regrading  of  portions  of  it.  (See  title  of  act.)  We 
have  no  doubt  that  the  damages  referred  to  for  which  claims 
were  to  be  filed  were  such  as  might  arise  from  the  actual  grad- 
ing of  the  street,  by  raising  the  surface  thereof,  by  the  deposit 
of  earthy  material  on  it  to  the  established  grade,  or  by  lowering 
it  by  taking  off  earthy  material  to  such  grade.  But  certainly 
this  had  reference  to  the  employment  of  the  powers  of  the 
defendant  corporation  in  grading  in  a  lawful  manner.  It  had 
no  reference  to  the  employment  of  such  powers  to  the  extent  of 
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embanking  and  damming  a  natural  channel  for  the  escape  of 
waters,  through  which  waters  had  flowed  for  many  years,  so 
that  the  waters  thus  obstructed  would  flow  back  on  the  property 
of  another,  and  there  remain  permanently  covering  such  prop- 
erty and  creating  a  nuisance.  The  property  owner  could  not 
anticipate  any  such  injury.  Certainly  the  plaintiflE  here  could 
not  anticipate  that  such  channel  would  be  stopped  up  and 
obstructed,  so  that  a  quantity  of  water  would  accumulate  in  a 
permanent  pool  or  pond  in  suflBcient  quantity  to  overflow  his 
lot  distant  about  200  feet  from  the  channel.  This  was  a  con- 
sequence which  could  not  be  foreseen  or  counted  on.  Nor 
would  the  commissioners  to  determine  the  damages  under  the 
act  have  allowed  any  claim  for  such  damage.  They  would  at 
once  have  seen  that  any  such  claim  would  be  for  damage  not 
legitimately  the  result  of  grading  the  street,  not  following  from 
the  lawful  exercise  of  powers  vested  in  the  municipality,  but  for 
a  trespass  which  the  city  and  its  officer^  were  restrained  by  law 
from  committing.  The  law  imposed  on  them  no  such  duty,  and 
the  claim  in  the  proper  and  discreet  exercise  of  their  powers 
must  have  been  disallowed  for  the  reasons  above  given.  Neither 
the  property  owners  nor  the  commissioners  had  before  them  the 
specifications  of  the  work  to  be  performed,  for  they  had  not 
then  been  framed.  Under  the  act  such  specifications  were  not  to 
be  framed  until  some  time  afterwards.  (See  §§  17,  19,  of  the 
Act  of  1876.)  For  the  reasons  above  given  they  could  not 
anticipate  nor  even  conjecture  that  such  specifications  would 
call  for  an  embankment  damming  the  waters  of  a  natural  chan- 
nel through  which  they  had  flowed  for  an  indefinite  period,  to 
the  injur}^  of  others,  by  causing  the  waters  to  flow  back  upon 
other  property  and  permanently  cover  it. 

We  are  of  opinion  that  such  unforeseen  and  unanticipated 
damages  consequent  on  the  plan  of  grading  adopted,  not  the 
result  of  grading  the  streets  in  a  lawful  mode  to  the  modified 
levels,  but  the  result  of  the  mode  of  performing  the  work  in  a 
manner  not  authorized  by  law,  were  not  contemplated  or  referred 
to  in  the  statute,  and  therefore,  that  no  mode  of  compensation 
was  provided  for  in  the  act  for  the  character  of  damages  com- 
plained of  and  suffered  in  this  cause.  (See  on  this,  Gould  on 
Waters,  §  378,  notes.)  The  contention  of  appellant  on  this 
point  cannot  be  upheld. 
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The  defendant  requested  the  court  to  direct  tlie  jury  as  follows  : 

*'  This  action  was  commenced  the  2d  day  of  December,  1881. 
If  the  jury  believe  from  the  evidence  that  the  damage  to  plaint- 
iff's property  occurred  more  than  two  years  before  the  com- 
mencement of  the  action,  he  cannot  recover.*' 

This  request  was  refused  and  an  exception  was  reserved. 

In  no  view  that  we  can  take  of  the  proposition  presented  by 
the  request  can  we  perceive  that  the  court  erred  in  refusing  it. 
Under  no  circumstances  did  the  action  accrue  for  anything  on 
the  facts  found  until  the  12th  day  of  June,  1879,  and  the 
plaintiff  had  three  years  from  that  date  to  bring  his  action.  Tht 
act  complained  of  was  a  trespass  on  real  property,  and  the  action 
for  damages  caused  by  it  was  not  barred  for  three  years  from  its 
accrual.     (See  §  338,  Code  Civ.  Proc.) 

As  the  case  presents  a  continuing  nuisance,  we  are  inclined  to 
think  that  like  any  other  trespass  on  real  property,  a  new  cause 
of  action  arises  each  day  during  which  it  continues.  {Bonner  v. 
Welborn,  7  Ga.  327;  Phinizy  v.  City  Council  of  Augusta,  47 
Ga.  266.)  But  it  is  unnecessary  here  to  so  hold,  and  we  there- 
fore refrain  from  placing  the  decision  on  such  ground. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Mybick,  J.,  and  Sharpstein,  J.,  concurred. 


[No.  8742.    Department  Two.— May  22,  1885.] 

SAVINGS  AND  LOAN  SOCIETY,  Respondent,  v.  SUSAM 
E.  THORNE  ET  al..  Appellants. 

Findings — Judgment  Entered  Without. — In  an  action  tried  by  the 
court  without  a  jury  findings,  unless  waived,  are  necessary,  and 
a  judgment  entered  in  the  absence  of  findings  will  be  set  aside. 

Id. — Waivee — Notice  of  New  Trial. — Findings  are  not  waived  by  giv- 
ing a  notice  of  motion  for  a  new  trial. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  setting  aside  a  judgment. 

Action  of  ejectment.     The  facts  are  stated  in  the  opinion  of 
the  court. 
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Bennett  &  Wig  gin  ton,  for  Appellants. 

A.  N.  Drown,  for  Respondent. 

The  lack  of  findings  was  fatal  to  the  judgment.  (Code  Civ. 
Proc.  §§  633,  633 ;  Billings  v.  Everett,  52  Cal.  663 ;  Dowd  v. 
Clarke,  51  Cal.  262;  Bond  v.  Pacheco,  30  Cal.  534;  Freeman 
on  Judgments,  §§  129,  533.) 

The  Court.  —  In  this  case  a  jury  was  waived,  and  trial  had 
by  the  court.  Findings  were  not  filed  or  waived,  and  a  judg- 
ment was  entered  in  favor  of  the  defendants.  After  the  lapse 
of  more  than  six  months,  plaintiff  moved  to  have  the  judgment 
vacated  on  the  ground  above  indicated.  The  motion  was 
granted,  and  from  the  order  granting  it  this  appeal  was  taken. 
In  Dowd  V.  Clarke,  51  Cal.  262,  this  court  said:  "There  are 
no  *  findings  of  fact'  in  this  transcript,  nor  does  it  appear  that 
such  findings  were  waived  in  the  court  below,  in  any  of  the  three 
modes  provided  for  in  section  634  of  the  Code  of  Civil  Pro- 
cedure. Unless  waived  a  judgment  cannot  be  permitted  to 
stand  in  the  absence  of  the  findings  of  fact.*' 

Before  giving  notice  of  his  motion  to  have  the  judgment 
vacated  the  plaintiff  gave  notice  that  he  would  move  for  a  new 
trial,  and  afterwards  gave  notice  of  his  abandonment  of  that 
motion.  Appellants  insist  that  by  giving  notice  of  motion  for 
a  new  trial  plaintiff  waived  findings.  The  statute,  however, 
enumerates  the  modes  by  which  findings  may  be  waived  and  that 
is  not  one  of  them.  The  modes  enumerated  must  be  held  to  be 
exclusive.  This  case  is  not  within  the  purview  of  section  473 
of  the  Code  of  Civil  Procedure. 

Order  affirmed. 


[No.  20043.     In  Bank.— May  22,   1885.] 

THE    PEOPLE,    Bespondent,    v.    PATBICK    TIEBNEY, 

Appellant. 

Cbiminal  Law— Rape— Evidence — Particulabs  of  Complaint. — On  a 
trial  for  rape,  the  prosecutrix  cannot  give  evidence  of  the  particu- 
lars of  a  complaint  made  by  her  shortly  after  the  assault. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Nevada 
County,  and  from  an  order  refusing  a  new  trial. 

The  defendant  was  convicted  of  the  crime  of  rape.  The 
further  facts  are  stated  in  the  opinion  of  the  court. 

Cross  &  Simonds,  for  Appellant. 

Attorney-General  Marshall,  for  Bespondent. 

The  Court.  —  On  the  trial  of  the  defendant,  who  was  charged 
with  the  crime  of  rape,  the  prosecutrix  was  permitted,  against 
the  objection  and  exception  of  the  defendant,  to  give  in  evidence 
the  particulars  of  the  complaint  which  she  testified  she  made  to 
Mrs.  Kieley  shortly  after  the  occurrence.  This  was  held  errone- 
ous by  this  court  in  the  recent  case  of  People  v.  Mayes,  66  Cal. 
597.  On  the  authority  of  that  case  the  judgment  and  order  are 
reversed  and  the  cause  remanded  for  a  new  trial. 

Mtrick,  J.,  dissented. 


[No.  20060.     In  Bank.— May  22,  1885.] 

THE    PEOPLE,   Hespondent,   v.   JOHN   McGILVER, 
Appellant. 

BuBOLAST — Evidence  or  Ownebship  of  House — ^Vabiance. — ^An  in- 
formation for  burglary  alleged  that  the  crime  was  committed  by 
entering  the  house  of  H.  VVempe.  A  witness  named  G.  Wempe 
testified  that  his  father  owned  the  house.  No  evidence  of  the 
owner's  Christian  name  was  given.  Held,  that  the  jury  might 
presume  that  the  name  of  the  father  of  the  witness  was  Wempe, 
and  that  he  was  in  possession  of  the  building;  and  that  there  was 
no  variance  between  the  information  and  the  evidence. 

lo. — Evidence  of  Subsequent  Offense. — On  the  trial  of  such  offense 
evidence  was  given  that  at  the  time  of  the  defendant's  arrest  he 
and  an  accomplice  were  attempting  to  commit  another  burglary, 
that  burglars  tools  were  found  in  the  possession  of  the  latter,  and 
that  articles  stolen  at  the  first  robbery  were  found  on  the  person 
of  each.  Held,  that  the  evidence  was  admissible  as  tending  to 
connect  the  parties  with  the  first  robbery. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 


Digitized  by  VjOOQ IC 


o(i  Pbople  v.  McQilveb.  tS^P-  Ct. 

The  defendant  was  convicted  of  the  crime  of  burglary  in  the 
first  degree.  The  further  facts  are  stated  in  the  opinion  of  the 
court. 

John  D.  Whaley,  for  Appellant. 

Attomey'Oeneral  Marshall^  for  Respondent. 

Myrick,  J.  —  The  appellant  McGilver  was  accused  jointly 
with  one  Mark  M.  Lay  of  the  crime  of  burglary,  committed  by 
entering  the  house  of  H.  Wempe  on  the  14th  of  June,  1884,  with 
intent  to  commit  larceny.     The  appelant  was  separately  tried. 

On  the  trial  one  G.  Wempe  gave  evidence  concerning  the 
ownership  of  the  house.  He  stated:  "My  father  owns  the 
house.'*  "It  is  my  father's  and  mother's;  my  father  owns 
the  house ; "  "  the  deed  runs  to  my  father  and  mother ;  my  father 
and  mother  both  own  the  lot,  and  my  father  and  mother  built 
the  house;  my  father  and  mother  own  the  house."  No  evi- 
dence was  given  as  to  the  first  name  (or  initial  thereof)  of  the 
owner ;  the  owner  was  spoken  of  in  the  testimony  as  Mr.  Wempe. 
The  point  is  made  on  this  appeal  that  the  owner's  name  should 
have  been  proved  as  laid,  and  that  the  omission  to  prove  that  H. 
Wempe  was  the  owner  is  fatal.  It  was  competent  for  the  jury  to 
presume  from  the  evidence  of  G.  Wempe  that  his  father's  name 
was  Wempe,  and  that  he  was  in  possession  of  the  building,  for 
the  purposes  of  the  prosecution ;  it  does  not  appear  that  the  elder 
Wempe's  name  was  not  H.  Wempe,  as  laid ;  therefore  a  variance 
does  not  appear.  (§§  956,  1404,  Pen.  Code;  State  v.  Black,  31 
Tex.  560.) 

It  is  claimed  that  the  court  erred  in  admitting  evidence  that 
McGilver  and  Lay,  at  the  time  of  their  arrest,  were  attempting 
to  break  into  a  jewelry  store,  a  day  or  two  after  the  burglary  in 
question,  and  that  the  officers  found  burglars'  tools  in  Lay's 
possession.  In  addition  to  the  burglars'  tools,  the  officers  found 
on  the  person  of  each  of  the  arrested  parties  articles  which  were 
identified  as  having  been  taken  from  Wempe's  house.  We  see 
no  error.  The  evidence  tended  to  connect  the  parties  with  the 
Wempe  burglary,  and  for  that  reason  was  admissible. 

Judgment  and  order  affirmed. 

Morrison,  C.  J.,  Sharpstein,  J.,  McKinstry,  J.,  Ross,  J., 
and  McKee,  J.,  concurred. 
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[No.  7666.     In  Bank.— May  22,  1886.] 

M.  MEHERIN,  Eespondent,  v.  W.  J.  OAKS,  Appellant. 

Chattel  Mortgage — Recording. — A  chattel  mortgage,  aecoinpanied  by 
the  affidavit  of  all  the  parties  thereto,  as  required  by  section  2957 
of  the  Civil  Code,  is  deemed  to  be  recorded  within  the  meaning 
of  that  section,  when  being  duly  acknowledged  or  proved,  and  certi- 
fied, it  is  deposited  in  the  recorder's  office  with  the  proper  officer 
for  record. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Luis 
Obispo  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W,  H.  Spencer,  John  Scott,  McD.  R.  V enable,  and  Oliver 
P.  Evans,  for  Appellant,  cited  Chamberlain  v.  Bell,  7  Cal.  294; 
Page  v.  Rogers,  31  Cal.  320,  321 ;  Donald  v.  Beats,  57  Cal.  402. 

J.  M.  Wilcoxson,  W,  J.  &  E.  Graves,  and  Mich,  Mullany,  for 
Respondent,  cited  Jones  on  Mortgages  (3d  ed.),  §  552;  Wood's 
Appeal,  82  Pa.  St.  116;  Payne  v.  Pavey,  29  La.  An.  116; 
Merrick  v.  Wallace,  19  111.  486,  497;  Polk  v.  Cosgrove,  4  Biss. 
437 ;  Riggs  v.  Boylan,  4  Biss.  445 ;  Mims  v.  Mims,  35  Ala.  23 ; 
Dubose  V.  Young,  10  Ala.  365;  Tousley  v.  Tousley,  5  Ohio  St. 
78;  Sinclair  v.  Slawson,  44  Mich.  123;  Brook's  Appeal,  64  Pa. 
St,  127;  Musser  v.  Hyde,  2  Watts  &  S.  314;  Jones  on  Chattel 
Mortgages,  §  270. 

Myrick,  J.  —  The  question  involved  in  this  appeal  arises 
under  section  2957  of  the  Civil  Code,  which  reads  as  follows : — 

''A  mortgage  of  personal  property  is  void  as  against  creditors 
of  the  mortgagor  and  subsequent  purchasers  and  encumbrances 
of  the  property  in  good  faith  and  for  value,  unless: — 

"  1.  It  is  accompanied  by  the  affidavit  of  all  the  parties 
thereto,  that  it  is  made  in  good  faith,  and  without  any  design 
to  hinder,  delay,  or  defraud  creditors. 

"2.  It  is  acknowledged  or  proved,  certified  and  recorded,  in 
like  manner  as  grants  of  real  property/' 

The  chattel  mortgage  was  properly  executed  by  Jones,  and 
Jones  to  Meherin,  and  was  accompanied  by  the  affidavit  re- 
quired by  law  of  all  the  parties,  and  was  deposited  with  the  re- 
corder to  be  by  him  recorded.     The  recorder  in  compliance  with 
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section  4242  of  the  Political  Code,  indorsed  on  the  instrument 
the  time  when  and  the  book  and  pages  in  which  it  was  recorded. 
In  recording  the  instrument  the  recorder  omitted  to  record 
the  words  "  and  M.  Meherin  the  mortgagee "  contained  in 
the  affidavit,  so  that,  as  the  record  made  the  instrument  appear 
the  affidavit  was  signed  by  Meherin,  but  he  did  not  join  in 
the  verification.  The  recorder  also  omitted  to  record  the  words 
"  notary  public ''  after  the  name  of  the  officer  taking  the 
acknowledgment  of  one  of  the  mortgagors,  and  omitted  to  indi; 
cate  that  the  seal  of  the  notary  was  annexed  to  the  certificate, 
although  the  instrument  itself  was  complete  in  both  particulars. 

The  defendant,  as  sheriff,  seized  the  property  by  virtue  of  an 
execution  in  favor  of  one  Preston  against  Jones,  mortgagor,  and 
the  day  following  such  seizure  plaintiff  gave  notice  to  the 
defendant  of  the  mortgage,  and  of  its  place  of  record.  The 
defendant  disregarded  the  notice  and  sold  the  property. 

The  appellant  insists  that  he  was  entitled  to  stand  on  the 
notice  imparted  to  him  by  the  record,  and  that,  as  the  record 
did  not  show  a  valid  mortgage,  the  fact  that  the  mortgage  itself 
was  complete  did  not  give  plaintiff  a  lien;  that  the  instrument 
was  not  a  mortgage  until  recorded ;  and  that  it  was  incumbent 
on  the  mortgagee  to  see  to  it  not  only  that  the  instrument  was 
properly  executed,  but  that  it  was  properly  recorded. 

Considering  the  section  above  quoted,  2957,  by  itself,  there 
would  be  much  ground  for  the  position  taken.  But  the  section 
says,  the  instrument  must  be  recorded  in  like  manner  as  grants 
of  real  property.  Eeferring  to  the  Civil  Code,  concerning  the 
recording  of  transfers  of  real  property,  we  find  in  section  1158 
that  any  instrument  affecting  the  title  or  possession  of  real 
property  may  be  recorded  under  chapter  4,  and  in  section  1170 
that  "  an  instrument  is  deemed  to  be  recorded  when,  being  duly 
acknowledged  or  proved,  and  certified,  it  is  deposited  in  the 
recorder's  office  with  the  proper  officer  for  record/' 

The  mortgage,  properly  executed,  having  been  deposited  in 
the  recorder's  office  with  the  proper  officer  for  record,  the  mort- 
gagee had  done  all  that  the  law  required  of  him  to  do;  the 
defendant  had  actual  as  well  as  constructive  notice  that  the 
plaintiff  made  some  claim  to  the  property,  and  he  should  have 
inquired  whether  or  not  tlio  record  spoke  the  truth. 
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As  the  defendant  made  no  ollVr  to  pay,  tender,  or  deposit  the 
amount  due  on  phiintifT's  mortgage  under  sections  2\H)H  and 
29G9  of  the  Civil  Code,  he  was  not  justified  in  the  seizure. 
(Wood  V.  Franks,  56  Cal.  218.) 

We  think  the  findings  substantially  cover  the  issues. 

Judgment  affirmed. 

Morrison,  C.  J.,  Siiarpstein,  J.,  and  McKee,  J.,  con- 
curred. 

McKiNSTRY,  J.,  and  Ross,  J.,  dissented. 


[No.  9766.     Department  One.— May  22,  1885.] 

CALIFORNIA  SOUTHERN  RAILROAD  COMPANY,  Re- 
spondent, V.  THE  SOUTHERN  PACIFIC  RAILROAD 
COMPANY  ET  AL.,  Appellants. 

Eminent  Domain — Railroads — Right  of  Way — Joinder  of  Proceed- 
ings.— Under  section  1244  of  the  Code  of  Civil  Procedure  a  pro- 
ceeding by  a  railroad  corporation  to  acquire  a  right  of  way  across 
the  right  of  way  of  another  railroad  company,  and  a  proceeding 
to  acquire  a  right  of  way  over  lands  which  the  defendant  owns  in 
fee,  may  be  united. 

Id. — Pleading — Allegation  of  Termini  of  Route. — The  complaint, 
after  stating  the  general  route  of  the  proposed  road,  alleged  that 
the  termini  were  to  be  National  City  and  "  a  connection  with  the 
Atlantic  and  Pacific  Railroad  Company  at  or  near  the  thirty- 
fourth  parallel  of  north  latitude  in  the  State  of  California."  Held, 
that  the  termini  were  alleged  with  sufficient  certainty. 

Id. — Consolidation  of  Railroads — Articles  of  Incorporation. — Un- 
der section  473  of  the  Civil  Code,  and  section  40  of  the  Act  of 
1861,  upon  the  consolidation  of  two  railroad  corporations,  the 
articles  of  consolidation  constitute  new  articles  of  incorporation, 
and  should  be  filed  in  the  office  of  the  secretary  of  State. 

Id. — Improvements — When  not  Included  in  Compensation. — The 
value  of  improvements  erected  by  the  plaintiff  on  the  land  sought 
to  be  condemned,  with  the  consent  of  the  defendant,  must  not  be 
considered  in  determining  the  compensation  to  be  awarded  for 
the  land. 

Id. — Manner  op  Crossing — Question  for  Jury. — The  question  whether 
the  manner  of  crossing  is  compatible  with  the  greatest  public 
benefit  and  least  private  injury,  is  one  of  fact  to  be  determined 
with  reference  to  the  circumstances  of  the  case. 

Id. — ^Vebdict — New  Trial — Jury. — So  far  as  the  value  of  the  prop- 
erty to  be  taken  is  concerned,  the  verdict  of  the  jury  is  conclu- 
sive, although  perhaps  a  new  trial  may  be  allowed  by  the  court. 
All  other  issues  of  fact  may  be  submitted  to  the  jury. 
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Id. — Judgment — Signature  by  Judge — Entby. — The  judgment  need 
not  be  signed  by  the  judge.  The  presumption  is  that  the  judgment 
as  entered  by  the  clerk  was  authorized. 

Id. — Final  Judgment — Final  Order  of  Condemnation — Appeal. — In 
such  proceedings  the  judgment  on  the  assessment  of  damages,  and 
adjudicating  that  the  use  is  public,  the  taking  necessary,  etc.,  is 
the  final  judgment;  the  final  order  of  condemnation  is  a  special 
order  made  after  final  judgment,  and  an  appeal  therefrom  must 
be  taken  within  sixty  days  after  its  entry. 

Id. — Complaint — Value  of  Property. — The  complaint  need  not  al- 
lege the  value  of  the  property  sought  to  be  condemned. 

Id. — Cost  of  Fences — When  not  an  Element  of  Damage. — In  the 
absence  of  circumstances  making  the  cost  of  fences  an  element  of 
damage,  the  provisions  of  the  statute  imposing  on  a  railroad  com- 
pany the  duty  of  fencing  its  road  or  to  pay  for  fencing,  do  not 
affect  the  question  as  to  the  compensation  to  be  paid  for  taking  the 
land  or  imposing  an  easement  upon  it. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  from  a  final  order  of  condemnation,  and 
from  an  order  refusing  a  new  trial. 

Proceeding  brouglit  by  one  steam  railroad  company  against 
another  for  the  purpose  of  acquiring  a  right  of  way  through 
lands  of  the  defendant.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

A,  B.  Hotchkiss,  for  Appellants. 

Byron  Waters,  and  M.  A.  Luce,  for  Eespondent. 

The  Court.  —  1.  It  is  contended  by  appellants  that  the 
court  below  ought  to  have  sustained  the  demurrer  to  plaintiff^s 
complaint,  taken  on  the  ground  of  a  misjoinder  of  causes  of 
action ;  that  a  proceeding  to  ascertain  compensation  for  crossing 
one  railroad  by  another  cannot  be  united  with  a  proceeding  to 
acquire  lands  for  depot  buildings.  It  is  urged  that  the  defend- 
ant, the  Southern  Pacific,  has  only  an  easement,  that  such  ease- 
ment is  not  an  estate  in  lands,  and  that  section  1244  of  the  Code 
of  Civil  Procedure  only  permits  all  parcels  of  land  required  for 
the  same  public  use  to  be  included  in  the  same  proceeding.  But 
here  the  proceeding  is  to  acquire  a  right  of  way  across  the  right 
of  way  of  the  defendant  railroad  company  (which  the  statutes 
allow),  and  to  acquire  a  right  of  way  over  lands  of  the  defend- 
ant. In  such  case  an  easement  is  sought  to  be  acquired,  as  it 
provided  for  in  the  Code  of  Civil  Procedure  (§  1239).  If  the 
easement  is  not  technically  an  estate  in  the  land,  the  acquisition 
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of  the  right  of  way  involves  the  taking  of  a  parcel  of  land,  within 
the  meaning  of  the  statute.  It  has  never  been  doubted  that 
proceedings  to  condemn  two  or  more  parcels  for  the  purpose  of 
the  right  oy  way  may  be  united  under  section  1244,  although 
the  result  may  not  be  to  transfer  the  fee,  or  any  estate  in  the 
lands,  but  only  to  impress  them  with  an  easement. 

2.  It  is  claimed  that  the  complaint  is  demurrable  because  it 
does  not  appear  therefrom  that  the  parties  have  disagreed  as  to 
the  value  of  the  property  sought  to  be  condemned  for  the  public 
use.  But  the  fact  of  disagreement  is  averred  in  terms.  The  com- 
plaint also  alleges  that  the  two  corporations  could  not  agree  as 
to  the  points  or  manner  of  crossing,  intersection,  and  connection. 

3.  The  complaint  does  contain  a  statement  of  all  owners  and 
claimants  of  the  property  as  required  by  the  statute. 

4.  Appellants  claim  that  the  complaint  does  not  show  the 
location,  general  route,  and  termini  of  the  proposed  road  as 
required  by  section  1244  of  the  Code  of  Civil  Procedure.  The 
"  general  route ''  is  given  and  the  termini  are  stated  to  be 
National  City  and  "  a  connection  with  the  Atlantic  and  Pacific 
Railroad  Company  at  or  near  the  thirty-fifth  parallel  of  north 
latitude  in  the  State  of  California."  In  CaUender  v.  Painsville 
Co.  11  Ohio  St.  516,  it  was  held  that  a  statement  of  the  termini 
and  line  of  a  road  in  a  certificate  of  incorporation  is  sufficient  if 
such  as  would  have  been  sufficient  in  a  special  act  of  incorpora- 
tion. An  allegation  in  the  complaint  as  to  termini  is  sufficient 
if  it  follow  the  language  contained  in  a  valid  certificate  of 
incorporation. 

5.  The  cross-complaint  was  properly  stricken  out.  {Cal.  P. 
R.  R.  Co.  V.  Central  P.  R.  R.  Co.  47  Cal.  549;  Moyle  v.  Porter, 
51  Cal.  639.) 

6.  Appellants  contend  the  plaintiff  failed  to  prove  that,  after 
the  consolidation  or  amalgamation  of  the  California  Southern 
Railroad  Company  and  the  California  Southern  Extension  Rail- 
road Company,  a  copy  of  "  the  new  articles  of  incorporation  " 
was  filed  in  the  office  of  the  secretary  of  State.  But  a  careful 
reading  of  section  40  of  the  Law  of  1861  (HittelPs  Dig.  par. 
865.),  and  of  section  473  of  the  Civil  Code,  shows  that  by  the 
latter,  as  by  the  former,  it  was  intended  that  the  articles  of  con- 
solidation—  themselves    constituting   the   new    articles    of   in- 
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corporation  —  should  be  filed.  And  since  the  articles  of  con- 
solidation constitute  the  new  articles  of  incorporation,  the  persons 
named  therein  to  act  as  directors  until  their  successors  shall  be 
elected  in  the  manner  to  be  provided  in  the  by-laws  were  prop- 
erly named  as  directors. 

7.  There  was  evidence  of  consent  by  defendants  to  the  entry 
and  building  of  its  road  by  plaintiff  on  sections  of  land  7,  19, 
21,  and  33,  and  that  the  entry  of  plaintiff  and  its  acts  thereon 
were  not  trespasses.  The  value  of  the  ties,  rails,  etc.,  were 
therefore  not  to  be  considered  as  part  of  the  realty  in  determin- 
ing the  compensation  to  be  awarded  for  the  lands  taken.  (Cal. 
5,  P.  R,  Co.  V.  Armstrong,  46  Cal.  90.) 

8.  We  think  the  question  as  to  whether  the  manner  of  cross- 
ing (on  a  level,  above  or  below  the  other  road)  is  compatible 
"  with  the  greatest  public  benefit  and  least  private  injury,*^  is  a 
question  of  fact,  to  be  determined  with  reference  to  the  circum- 
stances proved  in  each  case. 

9.  There  was  evidence  to  sustain  the  findings  that  the  plaint- 
iff and  the  defendant,  the  Southern  Pacific  Railroad  Company, 
could  not  agree  on  the  points  and  manner  of  the  crossing,  and 
could  not  agree  upon  the  compensation  to  be  made  therefor. 

10.  The  title  of  the  Code  of  Civil  Procedure  which  treats  of 
eminent  domain  does  not  in  express  terms  provide  for  a  judg- 
ment in  condemnation  proceedings,  unless  the  "final  order  of 
condemnation  '*  mentioned  in  section  1253  can  be  called  the 
judgment.  Yet,  by  section  1256,  "except  as  otherwise  pro- 
vided in  this  title,  the  provisions  of  part  2  of  the  Code  are 
applicable,"  etc.  And  section  1241  requires  of  the  court  to 
determine  that  the  taking  of  particular  property  is  necessary  to 
a  use  which  is  public,  and  the  value  of  such  property.  So  far 
as  the  assessment  of  the  value  of  the  property  to  be  taken  is 
concerned  (while  perhaps  a  new  trial  of  the  question  of  value 
may  be  allowed  by  the  court)  the  verdict  of  the  jury  is  conclu- 
sive. (Constitution,  art.  i.  §  14.)  As  to  other  issues  of  fact 
made  by  the  pleadings  the  court  is  authorized  by  the  Code  of 
Civil  Procedure  to  submit  them  to  a  jury.     (§  309.) 

The  "  judgment "  recites  the  findings  of  the  jury,  and  the 
same  are  thus  adopted  by  the  court,  even  if  it  should  be  conceded 
that  the  findings  of  the  jury  were  merely  advisory.     It  is  urged 
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by  appeilanls  tluit  tlio  ju(],y:nKMit  or  dccrcv  is  not  shjncd  by  tbo 
judge,  but  our  attention  has  not  been  called  to  any  provision  of 
the  Codes  which  requires  any  judgment  to  be  signed  by  the 
judge.  The  presumption  would  be  that  the  judgment  entered 
by  the  clerk  was  directed  and  authorized  by  the  judge.  In  the 
present  case  the  presumption  is  strengthened  by  the  fact  that 
the  court  subsequently  made  an  order  (which  is  signed  by  the 
judge),  of  "final  condemnation/'  based  on  a  compliance  with 
the  judgment,  on  the  part  of  plaintiff,  by  the  payment  of  certain 
moneys  therein  determined  to  be  the  value  of  the  property  to  be 
taken,  etc. 

11.  The  judgment  based  in  part  on  the  assessment  of  damages, 
and  adjudicating  that  the  use  is  public,  and  the  taking  necessary, 
etc.,  is  the  "final  judgment"  from  which  an  appeal  may  be 
taken.  The  sum  of  money  assessed  must  be  paid  within  thirty 
days  after  "  final  judgment."  (Code  Civ.  Proc.  §  1251.)  It  may, 
as  suggested,  be  an  inaccurate  use  of  terms  to  designate  as  final  a 
judgment,  which  the  court  may  set  aside  (with  all  the  proceed- 
ings on  which  it  is  based)  if  the  sum  of  money  assessed  is  not 
paid.  (Code  Civ.  Proc.  §  1253.)  And  ordinarily  a  judgment 
is  not  final  when  the  law  contemplates  further  and  subsequent 
proceedings  in  the  same  court  to  precede  the  absolute  determina- 
tion of  the  rights  of  the  parties.  But  the  question  is  not  what  is 
or  is  not  a  final  judgment,  within  the  appropriate  meaning  of  the 
terms,  but  what  is  intended  to  be  designated  as  the  final  judg- 
ment in  the  title  treating  of  eminent  domain.  Reading  the 
sections  bearing  on  the  matter  together  the  final  judgment  is 
not  the  final  order  of  condemnation  provided  for  in  section  1253, 
but  is  and  must  be  the  judgment  which  adjudges  the  sum  to  be 
paid  within  thirty  days  after  it  is  entered.     (§  1251.) 

12.  It  follows  that  the  "  final  order  of  condemnation "  must 
be  considered  a  "  special  order  made  after  final  judgment,"  from 
which  an  appeal  must  be  taken  within  sixty  days  after  its  entry. 

From  the  transcript  before  us  it  appears  the  "  final  order  of 
condemnation"  was  entered  August  G,  1883,  and  the  notice  of 
appeal  therefrom  was  not  filed  nor  served  until  August  2,  1884. 
The  appeal  from  the  order  must  be  dismissed. 

13.  Appellants  further  contend  that  the  decision  is  against 
law,  in  that  the  value  of  the  property  was  found  by  the  jury  to 
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be  less  than  the  value  alleged  in  the  complaint.  But  when  the 
value  cannot  be  L'greed  upon  it  is  for  a  jury  (unless  waived)  to 
determine  the  value.  The  plaintiff  is  not  required  to  state  the 
value  in  the  complaint.  (Code  Civ.  Proc.  §  1244.)  The  allega- 
tion of  the  complaint  as  to  value  is  an  immaterial  and  impertinent 
allegation,  which  the  plaintiff  was  not  required  to  prove. 

14.  Appellants  claim  the  judgment  appealed  from  is  invalid 
because  of  that  portion  of  it  which  permits  the  plaintiff,  in  lieu 
of  paying  the  value  of  certain  fences  to  be  erected  by  defendants, 
to  give  bond  that  it  will  build  the  fences  itself.  The  claim  is 
that,  under  the  Constitution  (art.  i.  §  14),  compensation  must  be 
made  in  money  before  appropriation.  If  the  estimated  cost  of 
fencing  found  by  the  jury  in  compliance  with  the  fourth  sub- 
division of  section  1248  of  the  Code  of  Civil  Procedure  is  a 
portion  of  the  compensation  to  be  paid  for  the  private  property 
appropriated  to  the  public  use,  the  objection  is  well  taken. 

In  Butte  County  v.  Boydston,  64  Cal.  110,  it  was  held,  in  a 
proceeding  to  condemn  a  right  of  way  for  a  public  road,  that 
when  it  appears  that  the  value  of  the  adjoining  land  will  be 
reduced  by  running  the  road  through  a  fenced  tract,  evidence 
was  admissible  to  prove  the  cost  of  fencing  along  the  road. 
And  here,  if  it  appeared  that  a  necessity  for  fencing  would  arise 
to  restore  the  adjoining  land  to  its  value  prior  to  the  taking  of 
the  right  of  way,  the  cost  of  such  fencing  might  be  considered  as 
an  element  of  damage.  But  the  record  herein  does  not  show 
that  the  circumstances  existed  which  would  make  the  cost  of 
fencing  an  element  of  damage,  and  as  was  pointed  out  in  Butte 
County  V.  Boydston,  the  provisions  of  the  statute  which  impose 
on  a  railroad  company  the  duty  of  fencing  its  road,  or  to  pay 
for  fencing,  do  not  affect  the  question  as  to  the  compensation  to 
be  paid  for  taking  the  land  or  imposing  an  easement  upon  it. 

15.  If  it  be  conceded  that  the  question,  asked  of  the  witness 
Perris,  "  is  that  location  and  crossing  made  in  a  manner  most 
compatible  with  the  greatest  public  benefit  and  least  private 
injury,"  was  objectionable  as  "  calling  for  conclusions,"  etc.,  the 
ruling  of  the  court  permitting  the  question  could  not  have 
injured  the  defendants,  since  the  answer  of  the  witness  consisted 
of  a  statement  of  facts  submitted  to  the  court  and  jury,  as  tending 
to  prove  that  the  location  and  crossing  were  made  in  such  man- 
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ner  as  subserved  Hie  givate>t  public  benefit  and  least  private 
injury. 

IG.  The  answer  denies  that  the  plaint  ill  is  a  corporation,  and 
there  is  no  finding  upon  the  issue  thus  made.  Yet  as  upon  the 
evidence  the  court  must  have  found  the  plaintiff  to  be  a  cor- 
poration, the  omission  is  not  material. 

The  appeal  from  the  final  order  of  condemnation  is  dismissed. 
Judgment  and  order  denying  a  new  trial  affirmed. 

Hearing  in  Bank  denied. 


[No.  9841.     Department  One.— May  25,  1885.] 

0.  B.  POWERS,  Petitioner,  v.  A.  M.  CRANE,  Judge,  etc.. 

Respondent. 

Appeal — Judgment  of  Foreclosube — Chattel  Mobtqaqe — ^Undebtak- 
INQ  TO  Stay  EXECUTION.^-The  statutory  undertaking  of  $300  given 
on  an  appeal  from  a  judgment  for  the  foreclosure  of  a  chattel 
mortgage  operates  as  a  stay  of  execution,  and  if  a  further  under- 
taking be  given  to  stay  execution,  it  cannot  be  enforced  against 
the  sureties  therein  for  want  of  consideration. 

Application  for  a  writ  of  mandate  to  the  judge  of  the 
Superior  Court  of  Alameda  County. 

On  December  21,  1880,  the  petitioner  obtained  a  judgment 
against  J.  A.  Johnson  and  J.  B.  Wyman  for  the  foreclosure  of 
a  chattel  mortgage  and  a  sale  of  the  mortgaged  property.  From 
this  judgment  and  an  order  denying  a  new  trial  an  appeal  was 
taken.  To  perfect  the  appeal  an  undertaking  in  the  sum  of 
$300,  conditioned  to  pay  the  costs  and  damages  on  appeal,  was 
executed,  and  also  an  undertaking  in  the  sum  of  $6,661.36  to 
stay  proceedings  on  the  judgment.  After  an  affirmance  of  the 
judgment  and  order  on  appeal  the  mortgaged  property  was  sold, 
and  a  judgment  docketed  for  the  deficiency.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

Edward  Lynch,  for  Petitioner. 

B.  McFadden,  and  Flournoy,  Mhoon  &  Floumoy,  for  Bespond- 
ent. 

LXVn.    CAL. — 6 
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Jioss,  J.  —  The  petitioner's  counsel  states  that  if  the  undertak- 
ing given  to  stay  execution  in  the  action  entitled  Johnson  v. 
Powers  was  not  binding  upon  the  sureties  thereon,  it  would  be 
idle  to  compel  the  respondent  by  mandamus  to  act  upon  the 
petitioner's  motion.  In  this  respect  we  agree  with  petitioner, 
and  therefore  inquire  whether  the  undertaking  is  binding  upon 

jthe  sureties.  Johnson  v.  Powers  was  an  action  in  which  by 
cross  complaint,  the  defendant  therein  sought  the  foreclosure  of 
a  chattel  mortgage.  The  court  by  its  decree  ascertained  the 
amount  due  from  the  plaintiil  to  the  defendant,  and  ordered  a 
sale  of  the  mortgaged  property  to  pay  the  amount,  with  the  usual 
provision  in  regard  to  the  payment  of  costs,  commissions,  etc., 
and  directing  that  in  the  event  the  proceeds  of  the  sale  be  insuf- 
ficient to  pay  the  mortgage  debt,  that  a  judgment  be  docketed 
against  the  plaintiff  in  defendant's  favor  for  such  deficiency. 
From  that  judgment  the  plaintiff  appealed,  and  for  the  purpose 
of  staying  execution  of  the  judgment,  gave  in  addition  to  the 
statutory  undertaking  of  $300,  an  undertaking  in  double  the 
amount  of  the  sum  ascertained  by  the  decree  to  be  due  from 

•  the  plaintiff  to  the  defendant.     On  appeal  the  judgment  was 

^  affirmed  and  upon  the  going  down  of  the  remittitur  the  defend- 
ant's costs  of  appeal  were  paid  to  him  and  an  order  of  sale 
issued  under  which  the  property  was  sold,  and  having  realized 
but  a  trifle  of  the  amount  of  the  mortgaged  debt,  the  defendant, 
who  is  the  petitioner  here,  sought  by  motion  in  the  court  below 
to  have  judgment  entered  against  the  sureties  on  the  undertak- 
ing for  the  amount  of  the  deficiency.  On  behalf  of  the  sureties 
who  are  the  real  parties  in  interest  here,  it  is  claimed  that  the 
undertaking,  except  in  so  far  as  the  $300  is  concerned  and  about 
which  no  question  arises,  was  without  consideration  and  void. 
'Phe  pretended  consideration  therefor  was  a  stay  of  execution  of 
the  decree  appealed  from.  And  if  the  law  itself  operated  a  stay 
upon  the  giving  of  the  $300  bond  it  would  seem  that  the  point 
is  well  taken.  That  the  statute  did  so  operate  was  held  by  this 
court  in  the  case  of  Snow  v.  Holmes,  64  Cal.  232.  As  the 
statute  itself  wrought  the  stay,  there  was  no  consideration  for 
the  sureties'  promise.  The  benefit  which  the  plaintiff  in  the 
case   of   Johnson   v.   Powers   secured    from    the   appeal   came 

'  from  the  statute  and  not  from  the  promise  of  the  sureties. 
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Hence,  what  is  said  in  Hathaway  v.  Davis,  33  Cal.  169,  is  not 
applicable. 
Writ  denied. 

McKiNSTRY,  J.,  and  McKee,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  8333.    Department  One.— May  25,  1886.] 

THE  SOUTHERN  PACIFIC  RAILROAD  COMPANY  OF 
CALIFORNIA,  Respondent,  v,  DANIEL  McCUSKER  et 
AL.  THOMAS  WALKER,  Appellant. 

GBA^'T  BY  Congress — Patent — Swamp  Land— Action  to  Quiet  Title. 
— In  an  action  to  quiet  title  based  upon  a  patent  purporting  to 
have  been  issued  in  pursuance  of  the  grant  by  Congress  to  the 
Southern  Railroad  Company,  the  defendant  may  show  that  the 
land  included  in  the  patent  was  swamp  and  overflowed  land,  and 
therefore  excepted  from  the  congressional  grant. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Monterey 
County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  quiet  title  to  certain  lands.  The 
plaintiff  claimed  title  under  a  United  States  patent  issued  to  it 
in  1875,  in  pursuance  of  the  Act  of  Congress  of  July  27,  1866, 
and  resolution  of  June  28, 1870.  The  defendants  claimed  under 
a  patent  from  the  State  of  California  for  swamp  and  overflowed 
lands,  dated  and  issued  in  18G8.  The  land  in  controversy  was 
and  always  had  been  swamp  and  overflowed  land,  within  the 
meaning  of  the  Act  of  Congress  of  September  28,  1850. 

A.  S,  Kittridge,  for  Appellant. 

The  land  in  controversy,  being  swamp  and  overflowed,  was 
exempt  from  the  operation  of  plaintiff's  patent.     The  govern- 
ment officials  had  no  authority  to  convey  the  same,  consequently 
as  to  such  lands  the  patent  was  void  and  open  to  collateral 
attack.     {St  Louis  S,  &  R.  Co.  v.  Kemp,  104  U.   S.   636 
McLaughlin  v.  Powell,  50  Cal.  64;  Carr  v.  Quigley,  57  Cal.  394 
McLaughlin  v.  Heid,  63  Cal.  208 ;  Kile  v,  Tuhhs,  23  Cal.  441 
Sutton  v.  Fassett,  51  Cal.  32.)     The  Act  of  Congress  of  Septem 
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ber  28,  1850,  was  a  present  grant  of  all  swamp  and  overflowed 
land  within  the  States  to  the  State,  and  thereby  conveyed  to  it 
the  whole  beneficial  estate  in  them  to  the  exclusion  of  the  United 
States.  {People  v.  Morrill,  2G  Cal.  336;  Keman  v.  Griffith,  27 
Cal.  87;  Robinson  v.  Forrest,  29  Cal.  317;  Pratt  v.  Crane,  58 
Cal.  533;  Kile  v.  Tubhs,  59  Cal.  191.) 

Wright  &  Cormac,  and  John  A.  Wright,  for  Respondent. 

The  patent  to  plaintiff  could  not  be  collaterally  impeached  by 
evidence  that  the  land  was  swamp  and  overflowed.  (French  v. 
Fyan,  93  U.  S.  171;  Polk's  Lessees  v.  Wendall,  9  Cranch,  98; 
Cooper  V.  Roberts,  18  How.  17G ;  U.  S,  v.  Stone,  2  Wall.  525 ; 
Gibson  v.  Chouteau,  13  Wall.  92 ;  Johnson  v.  Towsley,  13  Wall. 
72 ;  Moore  v.  Robbins,  96  U.  S.  533 ;  Foster  v.  Mora,  98  TJ.  S. 
425;  Yount  v.  Howell,  14  Cal.  466;  Doll  v.  Meador,  16  Cal. 
295;  Leese  v.  Clark,  18  Cal.  573.) 

Ross,  J.  —  If  in  an  action  of  ejectment  based  on  a  patent  pur- 
porting to  have  been  issued  in  pursuance  of  the  grant  by  Con- 
gress to  the  railroad  company,  it  is  competent  for  the  defendant 
to  attack  the  validity  of  the  patent  on  the  ground  that  the  land 
embraced  in  it  was  included  within  the  exterior  limits  of  a  tract 
of  land  claimed  as  a  Mexican  grant,  and  therefore  excepted  from 
the  congressional  grant,  as  was  held  by  a  majority  of  this  court 
in  McLaughlin  v.  Heid,  63  Cal.  208,  it  is  competent  in  an  action 
to  quiet  title  based  on  a  similar  patent  for  the  defendant  to  show 
that  the  land  included  in  it  was  swamp  and  overflowed  land, 
and  therefore  excepted  from  the  congressional  grant.  In  the 
case  at  bar  it  was  admitted  by  the  respective  parties  that  over 
one  half  of  each  governmental  subdivision  of  the  land  in  con- 
troversy was  and  always  has  been  swamp  and  overflowed  land, 
and  thereby  rendered  unfit  for  cultivation.  The  case  of  Mc' 
Laughlin  v.  Heid  is  binding  on  us.  and  on  the  authority  of  that 
case  we  must  reverse  the  judgment  and  order  of  the  court  below. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

McKiNSTRY,  J.,  concurred  in  the  judgment. 

McKee,  J.,  concurred. 
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JOHN  F.  MTLLEN,  rETiTioxLR,  v.  JOH.V  HUNT,  Judge, 

ETC.,  ET.   AL.,  KeSPONDEXTS. 

Justice's  Court — Appeal — Undertaking — Deposit. — Section  978  of 
the  Code  of  Civil  Proiedure  authorizes  an  appellant  from  a  judg- 
ment of  a  Justice's  Court  to  make  a  deposit  of  money  in  lieu 
of  an  undertaking  on  appeal.  Such  a  deposit  should  be  trans- 
mitted to  the  clerk  of  the  Superior  Court  as  security  on  the  ap- 
peal. 

Id. — Withdrawal  of  Deposit — Abandonment  of  Appeal. — After  the 
statutory  time  for  filing  an  undertaking  has  expired,  the  appel- 
lant cannot  withdraw  the  deposit  previously  made  by  him,  and 
in  lieu  thereof  file  an  undertaking.  If  he  does  so,  it  will  be  con- 
sidered an  abandonment  of  the  appeal. 

Application  for  a  writ  of  prohibition. 
The  facts  are  stated  in  the  opinion  of  the  court. 
John  J.  Coffey,  and  W.  II,  Thompkins,  for  Petitioner. 
P.  J.  Van  Lohen  Sols,  for  Kespondents. 

Morrison,  C.  J.  —  This  is  a  petition  for  a  writ  of  prohibi- 
tion to  prevent  tlie  respondent  from  trying  a  certain  cause  pend- 
ing in  his  court.  The  facts  upon  which  the  petitioner  relies 
may  be  briefly  stated  as  follows:  The  petitioner  recovered  a 
judgment  in  a  Justice's  Court  in  the  city  of  San  Francisco, 
against  one  John  F.  Kevalk  in  the  sum  of  $50  and  $33.50  costs, 
on  the  22d  day  of  September,  1884.  On  the  29th  day  of  the 
same  month,  a  notice  of  appeal  and  an  undertaking  in  due  form 
were  filed  in  said  action.  On  the  2d  day  of  October  a  notice  of 
exception  to  appellant's  sureties  was  duly  given  and  filed,  and 
on  the  4th  day  of  October  a  notice  of  justification  of  the  sureties 
on  the  appeal  was  duly  given,  but  the  sureties  failed  to  appear 
and  justify  according  to  law ;  but  on  the  7th  day  of  October  the 
defendant  deposited  in  the  Justice's  Court  the  sum  of  $100,  a 
sum  equal  to  double  the  amount  of  the  judgment,  and  the  further 
sum  of  $83.50  in  gold  coin  in  lieu  of  an  undertaking  on  appeal. 

It  is  claimed  by  the  petitioner  that  there  is  no  law  authoriz- 
ing such  a  deposit ;  but  in  this  counsel  is  mistaken,  as  there  is  a 
section  of  the  Code  authorizing  such  deposit  in  the  place  of  an 
undertaking.  Section  978  of  the  Code  of  Civil  Procedure  pro- 
vides that  a  deposit  of  the  amount  of  the  judgment  including 
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costs  with  the  justice  or  judge  is  equivalent  to  the  filing  of  the 
undertaking,  and  in  such  case  the  justice  or  judge  must  transmit 
the  money  to  the  clerk  of  the  Superior  Court  to  be  by  him  paid 
out  on  the  order  of  the  court.  When  the  money  was  deposited 
in  the  Justice's  Court  it  should  have  been  transmitted  to  the 
clerk  of  the  Superior  Court,  as  a  security  on  appeal,  and  it  took 
the  place  of  an  undertaking.  But  pending  the  appeal  the  money 
was  withdrawn  by  the  appellant  and  an  undertaking  filed  in 
lieu  thereof.  This  undertaking  was  filed  after  the  time  allowed 
by  the  statute  for  filing  thereof,  and,  in  our  opinion,  was  filed 
without  any  law  authorizing  it.  It  is  true  it  was  done  by  an 
order  of  the  court,  but  the  court  had  no  power  to  make  an  order 
which  in  effect  extended  the  time  for  filing  an  undertaking  on 
appeal  beyond  the  thirty  days  fixed  by  the  Code.  The  under- 
taking thus  filed  may  be  left  out  of  the  case;  and  we  find  an 
attempted  appeal  without  any  security  for  judgment  or  costs. 
It  was  the  voluntary  act  of  the  appellant  in  withdrawing  the 
deposit  and  we  think  he  thereby  abandoned  his  appeal. 

It  follows,  from  the  foregoing  reasoning,  that  there  was  no 
appeal  pending  in  the  Superior  Court,  after  the  withdrawal  of 
the  deposit,  and  no  case  for  that  court  to  try.  It  was  therefore 
■without  jurisdiction  in  the  case,  and  the  motion  to  dismiss  the 
appeal  should  have  been  granted.  The  order  made  on  the  7th 
day  of  March,  1885,  in  response  to  said  motion  to  dismiss, 
allowing  the  appellant  to  file  another  undertaking  on  appeal, 
■was  without  authority  of  law  and  void. 

Writ  ordered  as  prayed  for. 

McKeE,  J.,  McKlNSTUY,  J.,  Eoss,  J.,  Sharpsteix^,  J., 
Myrick,  J.,  and  Thornton,  J.,  concurred. 
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[No.  8775.     In  Bank.— May  25,  1885.] 

PETER  C.  SCOTT,  Appellant,  v.  THE  SIEBBA  LUMBER 
COMPANY,  Respondent. 

Tbust — Sals  by  Tbustee — Purchase  Fob  Benefit  of  Tbustee — 
Fraud. — V\'here  a  deed  of  trust  authorizes  the  trustees  upon  de- 
fault to  sell  the  trust  property  at  public  auction  for  cash,  a  sale 
to  a  third  person  who  purchased  in  pursuance  of  an  agreement 
with  the  trustees  that  he  should  pay  nothing  for  the  property, 
and  should  hold  it  subject  to  the  direction  of  the  trustees,  is 
fraudulent,  and  will  be  set  aside  at  the  instance  of  a  party  benefi- 
cially interested  in  the  proceeds  of  the  sale. 

Id. — Recording — Constructive  Notice. — Where  a  deed  of  trust  con- 
veys both  real  and  personal  property  the  recording  thereof  as  a 
conveyance  of  real  estate  does  not  operate  as  constructive  notice 
of  the  transfer  of  the  personal  property. 

Evidence — Objection  to  Admissibility — Appeal. — An  objection  to  the 
admissibility  of  evidence  if  not  made  on  the  trial,  cannot  be  raised 
for  the  first  time  in  the  Supreme  Court. 

Pleadings — Equity. — Upon  a  construction  of  the  pleadings,  lield,  that 
the  action  was  equitable. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  recover  the  possession  of  certain 
real  and  personal  property  and  damages  for  withholding  the 
possession.  The  property  in  question  was  owned  by  the  firm 
of  Campbell  &  Welton,  who  becoming  financially  involved  on 
February  1,  1876,  conveyed  it  by  a  deed  of  trust  to  four  trustees 
for  the  benefit  of  their  creditors,  whose  claims  were  consolidated 
in  a  promissory  note  to  the  trustees  for  $196,139.83  payable  in 
instalments.  Campbell  &  Welton  subsequently  sold  the  prop- 
erty to  the  Sierra  Flume  and  Lumber  Company.  This  company 
in  part  consideration  of  the  purchase,  assumed  the  indebtedness 
of  Campbell  &  Welton  to  their  creditors,  and  by  payments 
thereon  reduced  it  to  $127,050.  The  company  failed  in  1878, 
and  went  into  bankruptcy.  The  defendant  was  formed  by  a 
part  of  the  creditors  of  the  Sierra  Flume  and  Lumber  Company, 
for  the  purpose  of  acquiring  by  purchase  the  property  of  the 
bankrupt  corporation.  This  it  did.  Default  having  been  made 
in  the  payment  of  the  indebtedness  secured  by  the  deed  of  trust, 
the  trustees  sold  the  propertv  to  the  plaintiff  on  April  28,  1879. 
The  further  facts  are  stated  in  the  opinion  of  the  court. 

George  CadwaJader,  for  Appellant. 
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The  delivery  to  the  plaintiff  of  the  trustee's  deed  without  the 
payment  of  the  bid  did  not  make  the  deed  void.  It  gave  him 
the  legal  title  to  the  property  and  power  to  maintain  this  action 
even  though  his  title  had  been  acquired  by  fraud  or  held  by 
him  in  trust.  {Clark  v.  Lockwood,  21  Cal.  220;  1  Perry  on 
Trusts,  §  334;  Shoriz  v.  Unangast,  3  Watts  &  S.  55;  Canoy  v. 
TroutmaUj  7  Ired.  155.) 

Cope  &  Boyd,  also  for  Appellant. 

The  effect  of  the  trustee's  deed  as  a  transfer  of  the  legal  estate 
does  not  depend  upon  a  proper  execution  of  the  trust  in  making 
the  sale.  If  made  in  violation  of  the  trust  it  may  be  impeached 
in  equity,  but  not  at  law.  {Canoy  v.  Trouiman,  7  Ired.  155; 
Bhortz  v.  Unangast,  3  Watts  &  S.  55 ;  1  Perry  on  Trusts,  §§  321, 
334;  Hill  on  Trustees,  §  778.)  The  action  is  legal,  and  the  mere 
fact  that  temporary  equitable  relief  is  asked  docs  not  change  its 
character.  {Natoma  W.  &  M.  Co,  v.  Clarhin,  14  Cal.  544; 
Code  Civ.  Proc.  §  526;  Pomeroy  on  Remedies,  §§  7G-86;  White 
v.  Lyons,  42  Cal.  279;  Leonard  v.  Rogan,  20  Wis.  540;  Graves 
T.  Spicer,  58  Barb.  349.) 

E.  B,  Masiich,  and  C.  A.  Garter,  for  Respondent. 

A  trustee  cannot  directly  or  indirectly  become  the  purchaser 
at  his  own  sale,  therefore  the  sale  to  the  plaintiff  was  void  as  he 
bought  for  the  trustees.  {Tracy  v.  Colby,  55  Cal.  67;  Wilbur  v. 
Lynde,  49  Cal.  290;  San  Diego  v.  S,  D.  etc.  R.  R.  Co.  44  Cal. 
106 ;  Cumberland  Coal  Co.  v.  Sherman,  30  Barb.  553 ;  Davis  v. 
Rock  Creek  L.  Co.  55  Cal.  359;  Scott  v.  Umbarger,  41  Cal.  410; 
Civ.  Code,  §  2229.) 

McKiNSTRY,  J.  —  The  power  contained  in  the  deed  of  trust 
recited  in  the  complaint  and  findings,  empowered  the  trustees  in 
case  of  certain  default,  to  sell  at  public  auction  for  "  gold  coin  " 
or  cash.  The  court  below  found  that  the  trustees  offered  the 
real  and  personal  property  (except  two  lots  in  Red  Bluff)  for 
sale,  "and  struck  off  the  same  to  the  plaintiff,  who,  at  their 
request  and  for  them,  bid  the  sum  of  $50,000,  upon  the  distinct 
understanding  that  he  was  not  to  pay  any  money,  or  take  or  have 
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any  interest  in  the  property,  otherwise  than  in  trust  for  them." 
It  is  said  by  appellant  there  was  no  evidence  to  sustain  the  fore- 
going finding.     But  there  was  evidence  that  the  plaintiff  bid  ofiE 
the  property  at  the  request  of  the  trustees,  with  the  understand- 
ing that  he  should  pay  nothing,  and  that  in  fact  he  paid  nothing. 
It  is  suggested  the  pretended  purchase  was  not  made  "  for  "  the 
trustees  but  for  the  creditors.     There  was  evidence  tending  to 
prove  that  some  of  the  creditors  assented  to  a  proposition  that  a 
sale  should  take  place  and  that  the  nominal  purchaser  should 
hold  the  legal  title  in  trust  for  them  and  other  creditors.     Even 
if  it  should  be  conceded  that  the  trust  could  be  thus  diverted, 
there  was  no  evidence  that  all  or  a  majority  in  number  or  amount 
of  the  creditors  agreed  orally  or  otherwise  to  such  an  arrange- 
ment.    There  can  be  little  doubt  that  a  pretended  purchase  made 
at  the  request  of  the  trustees  and  with  the  understanding  that  the 
title  so  acquired  should  be  subject  to  their  direction,  was  made  for 
the  trustees.      There  was  evidence  to  uphold  this  view  of  the  facts. 
The  defendant  in  its  answer  averred  that  the  purchase  was 
made  in  the  name  of  the  plaintiff,  but  to  and  for  the  use  of 
Kraft,  one  of  the  trustees,  and  the  court  found  that  it  was  with- 
out consideration  and  for  all  the  trustees.     The  finding,  although 
somewhat  broader  in  terms,  is  no  broader  in  legal  effect  than  the 
allegation  of  the  answer.     It  would  seem  to  be  unnecessary  to 
argue  that  a  power  to  sell  at  auction  for  cash,  did  not  authorize 
the  trustees  to  convey  the  legal  title  to  a  third  person  without 
consideration.     It  is  said,  however,  that  the  creditors  only  could 
complain  of  the  manner  of  the  sale.     But  the  instrument  of 
trust  provides  that,  after  payment  of  the  debts  due  to  the  credi- 
tors and  certain  expenses,  the  balance  or  surplus  of  the  proceeds 
of  the  sale  for  cash  "  shall  be  paid  to  the  parties  of  the  first  part, 
their  heirs  or  assigns."     Thus  Campbell  &  Welton  and  their 
assigns  were  interested  in  the  due  execution  of  the  power  of  sale, 
not  only  as  grantors  of  the  legal  estate  and  donors  of  the  special 
power,  but  also  as  contingent  beneficiaries.     Neither  Campbell 
nor  Welton,  nor  any  of  their  assigns,  agreed  to  surrender  their 
interest  in  the  estate  or  its  proceeds,  and  to  receive  therefor  a 
claim  against  the  trustees  as  such,  or  in  their  individual  capaci- 
ties; if,  indeed,  the  transaction  with  respect  to  the  sale  can  be 
held  to  have  been  intended  to  create  such  liability. 


Digitized  by  VjOOQ IC 


71  Scott  v.  Sierra  Lumber  Co.  [Sup.  Ct. 

It  is  said  the  deed  from  the  trustees  conveyed  the  legal  title 
on  which  plaintiff  can  recover  the  possession  at  law,  and  we  are 
asked  to  treat  the  present  as  an  action  at  law,  combining  the 
actions  known  among  us  as  "  ejectment "  and  "  claim  and  deliv- 
ery" of  personal  property. 

The  court  below  found  that  the  trustees  never  received  pos- 
session of  any  of  the  real  or  personal  property  described  in  the 
complaint,  but  that  Campbell  &  Welton  delivered  possession  of 
•all  the  property  to  the  Sierra  Flume  and  Lumber  Company,  to 
whom  the  same  was  sold  for  a  valuable  consideration,  $275,000. 
An  allegation  of  the  complaint  is :  *'  Campbell  &  Welton  sold 
all  the  prop^ty  (excepting  lots  13  and  14,  in  block  No.  13,  in 

.the  town  of  Eed  Bluff),  to  the  Sierra  Flume  and  Lumber  Com- 
pany .  ^  .  for  the  price  of  $275,000,  out  of  which  said 
Sierra  Flume  and  Lumber  Company  retained  the  amount  of  said 
promissory  note,'^  etc.  This  is  a  very  clear  admission  and  state- 
ment that  the  Sierra  Flume  and  Lumber  Company  were  purchas- 

.  ers  for  value.  There  is  no  finding  that  the  Sierra  Flume  and 
Lumber  Company,  or  the  trustees  in  bankruptcy,  or  defendant, 

.  had  actual  notice  of  the  transfer  of  the  personal  property  to  the 
trustees.  The  record  of  the  deed  of  trust  operated  no  construct- 
ive notice  of  the  transfer  of  personal  property. 

It  may  be  copceded  that  the  general  power  of  the  trustees  to 
sell  and  convey  was  co-extensive  with  their  legal  ownership,  and 
that  such  power  was  entirely  distinct  from  the  special  power  to 
sell  contained  in  the  deed,  and  as  a  consequence,  that  the  deed 
to  plaintiff  passed  the  naked  legal  title  to  the  lands  therein 

.  described. 

There  can  be  no  doubt,  however,  that  if  plaintiff  had  com- 
menced an  action  of  ejectment  the  defendant  could  have  filed  a 
cross-complaint  praying  that  the  sale  and  conveyance  to  plaintiff 
be  set  aside. 

But  the  present  suit  cannot  be  upheld  as  an  action  at  law  for 
the  recovery  of  the  possession  of  the  real  property.     Even  if  the 

•  averment  of  probative  facts  as  to  the  transfer  of  the  legal  title 

:  to  the  real  estate  could  be  held  to  be  sufficient  in  the  action  here 

.  known  as  "  ejectment,"  plaintiff  has  not  contented  himself  with 
alleging  a  transfer  by  deed  of  the  legal  title  to  the  trustees,  and 
from  the  trustees  to  himself,  but  has  averred  an  exact  execution 
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of  the  special  power  of  sale  set  forth  in  the  deed  of  trust.  Thus 
the  plaintiflf  tendered  an  issue  as  to  the  due  execution  of  the 
special  power,  an  issue  which,  as  claimed  by  appellant,  could  not 
have  been  tried  in  an  action  at  law ;  an  issue  proper  to  be  deter- 
mined in  a  court  of  equity.  It  is  urged  by  appellant  that  the 
allegation  of  the  complaint  that  the  sale  was  at  public  auction, 
to  the  highest  bidder,  for  cash,  is  not  denied  by  the  answer.  But 
the  answer  denies  that  the  trustees  had  power  to  make  the  sale 
and  alleges  that  the  purchase  was  for  the  trustees.  The  testi- 
mony that  the  sale  was  not  for  cash,  nor  as  required  by  the 
special  power,  was  admitted  without  objection  on  the  part  of  the 
plaintiff.  Had  objection  to  the  testimony  been  taken  in  the 
court  below  the  answer  might  have  been  amended  so  as  to  render 
it  strictly  admissible.  {Stringer  v.  Davis,  30  Cal.  318;  ClarJc  v. 
Phomix  Ins.  Co.  36  Cal.  175.)  But  a  party  cannot  for  the  first 
time  in  this  court  object,  on  any  ground,  to  evidence  which  was 
introduced  by  the  adverse  party  at  the  trial  in  the  court  below 
without  objection  made  thereto.  {Bliss  v.  Ellsworth,  36  Cal. 
310.)  Where  evidence  is  not  objected  to  in  the  court  below, 
because  not  admissible  under  the  averments  of  the  answer,  it  is 
too  late  to  raise  the  objection  in  the  Supreme  Court.  {Hutch- 
ings  V.  Castle,  48  Cal.  152;  Henry  v.  8.  Pa.  R.  Co.  50  Cal.  176.) 
The  issue  tendered  by  the  plaintiff  was  in  fact  tried  and  the  case 
is  here  to  be  treated  as  if  the  answer  had  specifically  denied  that 
the  sale  was  at  public  auction,  or  to  the  highest  bidder  for  cash. 
This  equitable  issue  having  been  (in  effect)  made  and  tried, 
defendant  ought  not  to  be  deprived  of  the  benefit  of  a  finding 
in  its  favor,  as  to  the  execution  of  the  special  power  of  sale  and 
the  validity  of  the  conveyance  based  upon  the  sale,  merely 
because  of  its  omission  to  pray  that  the  sale  be  set  aside  and  the 
conveyance  annulled.  But,  not  only  do  the  averments  as  to  the 
due  execution  of  the  special  power  and  the  counter-statement  of 
defendant  present  an  issue  of  fact  to  be  tried  appropriately  only 
in  a  court  of  equity,  but  the  whole  tenor  of  the  complaint  indi- 
cates a  purpose  to  resort  to  the  court  as  a  court  of  equity.  The 
complaint  concludes  with  the  general  prayer,  "for  such  other 
and  further  relief  as  the  equity  of  the  case  may  warrant." 
Instead  of  the  brief  and  comprehensive  averments  held  to  be 
sufScient  in  the  action  at  law,  the  complaint  contains  a  long 
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recital  of  probative  facts,  many  of  which  would  have  no  place 
in  the  evidence,  treating  the  action  as  simply  one  at  law,  and 
including  statements  of  special  equities  upon  which  was  based 
an  application  for  the  appointment  of  a  receiver.  A  receiver 
was  in  fact  appointed  by  the  court  below.  A  receiver  cannot  be 
legally  appointed  in  an  action  of  ejectment.  (Bateman  v.  Sur 
perior  Court,  54  Cal.  385.) 

Plaintiff  selected  his  forum,  and  having  appealed  to  a  court 
of  equity,  was  not  entitled  to  have  that  court  try  an  ejectment, 
even  if  his  bill  should  have  been  dismissed  on  the  ground  that 
he  had  a  complete  remedy  at  law.  But  he  asked  for  appropriate 
decree  in  equity,  and  if  he  had  got  all  implied  by  his  allegations 
and  prayer  the  sale  under  the  special  power  would  have  been 
validated.  Even  if  we  would  be  justified  in  any  case  in  culling 
separated  allegations  from  a  complaint  purporting  to  be  an 
application  to  the  equity  side  of  the  Superior  Court,  and  disre- 
garding all  other  portions  of  the  pleadings,  in  uniting  such 
separated  allegations  and  creating  out  of  them  a  sufficient  com- 
plaint at  law,  we  would  not  be  justified  in  doing  so  for  the 
purpose  of  maintaining  a  technical  right  to  the  possession  on  the 
part  of  the  holder  of  the  naked  legal  title  acquired  under  a  sale 
found  (upon  an  issue  actually  made)  to  have  been  a  violation  of 
the  trust. 

In  tiie  view  we  have  taken  it  is  not  necessary  to  consider  the 
effect  of  the  releases  introduced  by  defendant. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Shabpstein,  J.,  Myrick,  J.,  and  Boss,  J.,  concurred. 
Kehearing  denied. 
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[No.  8850.     Department  One.— May  28,  1885.] 

SAMUEL  BARNETT  et  al.,  Respondents,  v.  COUNTY  OF 
CONTRA  COSTA,  Appellant. 

Counties — Liability  for  Injuries  from  Defective  Bridge. — A  quasi 
corporation,  such  as  a  eounl\%  is  under  no  common-law  obligation 
to  repair  highways,  streets,  or  bridges  within  its  limits;  and 
even  when  the  legislature  enjoins  such  a  duty,  a  i^ounty  is  not 
liable  to  be  sued  for  damages  caused  by  neglect  to  perform  the 
duty,  unless  the  action  is  expressly  given  by  statute.  Section  50 
of  the  act,  entitled  **  an  act  concerning  roads  and  highways  in 
Contra  Costa  County" — Stat*.  1875-76,  p.  237 — which  makes  the 
county  "  responsible  for  providing  and  keeping  passable  and  in 
good  repair,  bridges  and  all  public  highways,''  does  not  create  such 
a  liability. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Eli  R.  Chase,  and  Flournoy,  Mhoon  &  Floumoy,  for  Appellant. 

The  county  is  not  a  municipal  corporation.  {People  v. 
Sacramento  County,  45  Cal.  692;  Dillon  on  Municipal  Corp. 
§  10;  Potter  on  Corp.  §  420.)  It  is  an  involuntary  qvasi  cor- 
poration. (Hunsdker  v.  Borden,  5  Cal.  288;  Price  v.  Sacra- 
mento, 6  Cal.  254;  Sherbourne  v.  Yuba  Co.  21  Cal.  113;  Boone 
on  Corp.  §§  10,  314;  Dillon  on  Corp.  §  10,  citing  Hamilton  Co. 
V.  Mighels,  7  Ohio  St.  109.)  Counties  are  not  liable  to  persons 
injured  by  the  wrongful  neglect  or  wrongful  acts  of  their  oflB- 
cers,  unless  such  liability  be  expressly  imposed  by  statute. 
{Symonds  v.  Supervisors  etc.  71  111.  355 ;  State  v.  St.  Louis  Co. 
Court,  34  Mo.  546;  Peters  v.  State,  9  Ga.  109;  Scales  v. 
Ordinary  etc.  41  Ga.  221 ;  Dillon  on  Corp.  §  762,  citing  Tread* 
well  V.  Commissioners,  11  Ohio,  190;  Hedges  v.  Madison,  1 
Qilm.  567;  Freeholders  v.  Strader,  3  Har.  (N.  J.)  108;  Dillon 
on  Corp.  §§  786,  n.,  996 ;  Crowell  v.  Sonoma  Co.  25  Cal.  313 ; 
Huffman  v.  San  Joaquin  Co.  21  Cal.  427;  Winbigler  v.  Los 
Angeles,  45  Cal.  36;  Oliver  v.  Worcester,  102  Mass.  489; 
Chidsey  v.  Canton,  17  Conn.  475;  Mower  v.  Leicester,  9  Mass. 
247 ;  Reed  v.  Belfast,  20  Me.  248.)  The  plaintiff  has  her  action 
against  the  supervisors.  (Pol.  Code,  §  4086;  Santa  Cruz  R.  B. 
Co.  V.  Santa  Cruz  Co.  62  Cal.  181.) 
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Naphialy,  Freidtnrich  &  Ackerman,  and  L.  Quint,  for 
Hespondents. 

Section  50  of  the  Act  of  187C  was  designed  to  fix  the  lia- 
bility on  the  county.  (Stats.  1875-76,  p.  237;  1877-78,  p.  611; 
1855,  pp.  51,  192;  Pol.  Code,  §§  4000,  4001,  4003.) 

Boss,  J,  —  "In  the  United  States  there  is  no  common^law 
obligation  resting  upon  quasi  corporations,  such  as  counties, 
townships,  and  New  England  towns,  to  repair  highways,  streets, 
or  bridges  within  their  limits,  and  they  are  not  obliged  to  do  so 
unless  by  force  of  statute.  Even  when  the  legislature  enjoins 
upon  corporations  of  this  character  the  duty  to  make  and  repair 
roads,  streets,  and  bridges,  and  confers  the  power  to  levy  taxes 
therefor,  the  general  tenor  of  the  decisions  is  to  treat  this  as  a 
public  and  not  a  corporate  duty,  and  to  regard  such  corporations, 
in  this  respect,  as  public  or  State  agencies,  and  not  liable  to  be 
sued  civilly  for  damages  caused  by  the 'neglect  to  perform  this 
duty,  unless  the  action  be  expressly  given  by  statute.*'  (2  Dillon 
Mun.  Corp.  §  996.)  Such  is  the  rule  in  this  State.  (Sher- 
bourne  v.  Yuba  Co.  21  Cal.  113 ;  Huffman  v.  San  Joaquin  Co.  21 
Cal.  427;  Crowell  v.  Sonoma  Co.  25  Cal.  313;  Winbigler  v.  Los 
Angeles,  45  Cal.  36.) 

It  is  said  for  the  plaintiff  that  the  legislature,  by  section  50 
of  the  act,  entitled  "an  act  concerning  roads  and  highways  in 
Contra  Costa  County"  (Stats.  1875-76,  p.  237),  has  made  that 
county  responsible  in  damages  for  injuries  resulting  from  defec- 
tive bridges  therein.     The  section  reads  as  follows:  — 

"  The  county  is  responsible  for  providing  and  keeping  passablo 
and  in  good  repair  bridges  and  all  public  highways;  and  the 
supervisors  must  appoint  semi-annually  a  special  meeting,  at 
whicli  the  road  overseers,  on  days  set  apart  for  their  respective 
districts,  to  hear  highway  and  bridge  reports  and  complaints 
from  officers  and  citizens,  when  such  orders  must  be  made  and  such 
action  had  regarding  the  same  as  the  public  welfare  demands.*' 

It  is  not  an  easy  matter  to  say  exactly  what  this  language 
does  mean,  but  we  are  inclined  to  think  that  its  effect,  which  is 
in  harmony  with  previous  provisions  of  the  act,  simply  is  to 
put  upon  the  county,  through  its  supervisors  and  road  overseers, 


Digitized  by  VjOOQ IC 


May,  1885.]  Nideveb  v.  Hall.  79 

the  responsibility  and  duty  of  keeping  passable  and  in  good 
repair  all  bridges  and  public  highways  within  the  county.  It 
certainly  does  not  say  that  the  county  shall  be  responsible  in 
damages  for  a  failure  to  keep  the  bridges  in  repair,  nor  in  our 
opinion,  is  such  the  efiFect  of  the  language  used.  The  rule  that 
the  county  was  not  responsible  for  injuries  in  such  cases  was 
firmly  established  by  the  decisions  in  this  State  at  the  time  the 
act  in  question  was  passed;  and  if  the  legislature  had  intended 
to  alter  it,  it  is  to  be  presumed  that  it  would  have  used  appropri- 
ate language  for  the  purpose.  Certainly,  it  ought  not  to  be  held 
that  an  established  rule  of  law  has  been  changed  by  doubtful 
and  ambiguous  language. 
Judgment  and  order  reversed,  and  cause  remanded. 

McKiNSTRY,  J.,  and  McKeb,  J.,  concurred. 


[No.  8343.    Department  One.— May  28,  1885.] 

GEORGE   F.  NIDEVER,  by  his  Guardian  ad  litem,  E. 
NIDEVER,     Respondent,     v.     R.     F.     HALL,     Appel- 

LANT. 
SlANDER-~;'W0RD8     NOT     ACTIONABLE     PER     BE — PLEADING     EXTRANEOUS 

Facts — Burden  of  Proof — Evidence. — In  an  action  for  slander/ 
where  the  words  spoken  were  not  actionable  per  ae,  and  the 
complaint  alleges  extraneous  facts  showing  their  slanderous  mean- 
ing, the  plaintiff  must  prove  such  extraneous  facts,  and  the  de- 
fendant may  give  evidence  to  the  contrary  under  a  general  denial. 
Jo. — ^Understanding  of  Words  bt  Hearers. — In  such  a  case,  the 
plaintiflT  must  aver  and  prove  that  the  words  were  actually  used 
in  their  actionable  sense,  and  were  applied  to  him,  and  that  the 
hearers  so  understood  them.  Upon  this  latter  point,  the  testi- 
mony of  the  hearers,  as  to  how  they  understood  the  words,  is  ad- 
missible. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Monterey 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  S.  Kittredge,  A,  Craig,  and  8,  F.  Qeil,  for  Appellant. 

H,  V.  Morehouse,  for  Respondent. 
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McKjiB,  J.  —  This  is  an  action  of  slander.  Substantially  the 
charge  is,  that  pending  an  action  for  seduction,  brought  by 
Barbara  M.  Hook  against  James  A.  Hall,  R.  F.  Hall,  the 
father  of  the  said  James  A.,  in  the  presence  of  the  father  of  the 
plaintiff  in  this  case,  and  in  the  presence  of  several  other  persons, 
published  of  and  concerning  the  plaintiff  these  words:  "He 
(the  plaintiff)  virtually  acknowledged  to  me  that  he  had  sexual 
intercourse  with  Barbara  M.  Hook^';  and  that  by  the  publica- 
tion of  these  words  to  his  father  and  to  the  other  persons,  pend- 
ing the  suit  for  seduction,  the  defendant  intended  to  impute  to 
him  a  want  of  chastity. 

At  common  law  the  words  laid  in  the  complaint  were  not 
actionable  in  themselves,  or  by  reason  of  the  existence  of  extrane- 
ous acts  and  circumstances  tending  to  prove  that  they  were 
spoken  for  the  purpose  of  imputing  a  want  of  chastity,  because 
unchastity  as  a  subject  of  ecclesiastical  cognizance  was  not  pun- 
ishable in  common-law  courts.  In  that  particular,  however,  the 
common  law  has  been  changed  by  the  Code  law  of  the  State. 
Section  46  of  the  Civil  Code  declares :  *^  Slander  is  a  false  and 
unprivileged  publication  other  than  libel,  which :  — 

"  1.  Charges  any  person  with  crime,  or  with  having  been 
indicted,  convicted,  or  punished  for  crime; 

"2.  Imputes  in  him  the  present  existence  of  an  infectious, 
contagious,  or  loathsome  disease; 

"  3.  Tends  directly  to  injure  him  in  respect  to  his  office,  pro- 
fession, trade,  or  business,  either  by  imputing  to  him  general 
disqualification  in  those  respects  which  the  office  or  other  occu- 
pation peculiarly  requires,  or  by  imputing  something  with  refer- 
ence to  his  office,  profession,  trade,  or  business  that  has  a 
natural  tendency  to  lessen  its  profit ; 

"  4.  Imputes  to  him  impotence  or  a  want  of  chastity ;  or, 

"  5.  Which,  by  natural  consequence,  causes  actual  damage.'^ 

And  upon  subdivision  4  of  tlie  section  this  action  was 
brought. 

Plaintiff  did  not  consider  the  words  laid  in  his  complaint  as 
slanderous  in  themselves;  he,  therefore,  connected  them  by 
proper  averments  with  the  extrinsic  facts  and  circumstances  in 
which  they  were  published  in  order  to  show  the  slanderous 
meaning  expressed  by  them. 
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On  the  complaint  defendant  took  issue  by  specific  denials  of 
each  of  its  averments;  and  he  affirmatively  alleged  that  there 
was,  in  general  circulation,  in  the  neighborhood  and  surround- 
ing county  where  Barbara  M.  Hook  and  the  plaintiff  resided,  a 
report  prejudicial  to  the  character  of  the  plaintiff  as  to  his 
chastity,  in  connection  with  the  name  of  the  said  Barbara,  and 
for  the  purpose  of  ascertaining  the  truth  of  the  report  he  inter- 
viewed the  plaintiff  himself  on  the  subject;  and  in  that  inter- 
view the  plaintiff  acknowledged  that  the  report  was  true;  and^ 
afterwards,  when  the  father  of  the  plaintiff  and  other  persons 
made  inquiries  of  him  as  to  the  matter,  he  spoke  to  them  the 
words  laid  in  the  complaint,  without  meaning  or  intending 
thereby  to  assert  or  charge  that  the  plaintiff  was,  in  fact,  guilty 
of  unchastity. 

The  issues  raised  by  the  answer  involved  the  publication  of 
the  words  laid  in  the  complaint,  the  truth  or  falsity  of  the 
extrinsic  facts  and  circumstances  in  which  they  were  published, 
whether  they  were  published  concerning  the  plaintiff,  and  wheth- 
er they  were  understood  by  the  persons  in  whose  presence 
they  were  published  to  have  the  slanderous  meaning  imputed  to 
them. 

On  the  trial  of  the  questions  at  issue  plaintiff  rested  his  case, 
upon  evidence  tending  to  prove  the  publication  of  the  words  as 
averred  in  his  complaint,  the  pendency  of  the  action  for  seduc- 
tion, and  the  conversations  between  defendant  and  himself  and 
defendant  and  other  persons,  as  to  the  transactions  involved  in 
that  action,  without  evidence  that  the  persons  with  whom  the 
defendant  had  those  conversations  understood  the  meaning  of 
the  words  to  be  what  the  plaintiff  alleged.  There  was  a  motion 
made  for  a  nonsuit  which  was  denied.  The  defendant  was  then 
called  as  a  witness  in  his  own  behalf,  to  testify  as  to  the  conver- 
sations between  himself  and  the  plaintiff  and  other  persons  in 
connection  with  the  charge  against  him,  the  transactions  involved 
in  the  seduction  case,  and  the  facts  and  circumstances  in  which 
he  spoke  the  words  laid  in  the  complaint,  but  the  plaintiff 
objected  "to  any  testimony  being  introduced  on  the  part  of 
defendant  for  purposes  of  justification,"  and  the  court  sustained 
the  objection  on  the  ground  that  the  defendant  had  not  pleaded 
justification;   therefore   the  testimony   of  the   defendant   was 

LXVn.    OAL. — 6 
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excluded  from  the  case  except  in  mitigation  of  damages,  for 
which  purpose  only  it  was  admitted.     This  was  error. 

The  action  was  founded  not  only  upon  the  publication  of  the 
words,  but  upon  the  extrinsic  facts  in  connection  with  their 
publication,  which  it  was  alleged,  gave  them  their  slanderous 
meaning;  and  as  the  defendant  took  issue  with  the  averments 
of  the  complaint,  the  plaintiff,  to  make  out  his  case,  was  boimd 
to  prove  all  the  material  averments;  and  the  defendant,  on  the 
general  issue,  had  the  right  to  disprove  them.  The  law  of  that 
subject  is  thus  clearly  expressed  by  Shaw,  C.  J.,  in  Carter  v. 
Andrews,  16  Pick.  6:  "Where  words  are  used  in  a  particular 
sense  it  is  in  consequence  of  some  usage  or  agreement,  or  of  some 
report  in  circulation,  or  of  the  time,  place,  or  manner  in  which 
the  conversation  was  held ;  in  short,  of  some  fact,  capable  of 
being  averred  in  a  traversable  form,  so  that  it  may  be  put  in 
issue  and  proved  or  disproved.  If  the  words  have  the  slander- 
ous meaning  alleged,  not  by  their  own  intrinsic  force,  but  by 
reason  of  the  existence  of  some  extraneous  fact,  the  plaintiff  must 
undertake  to  prove  that  fact  and  the  defendant  must  be  at  liberty 
to  disprove  it.'*  The  exclusion  of  the  testimony  was  therefore 
erroneous,  and,  as  the  words  in  themselves  were  not  actionable, 
and  the  plaintiff  failed  to  prove  that  the  persons,  in  whose  pres- 
ence they  were  published,  understood  them  to  have  the  slander- 
ous meaning  charged  by  the  plaintiff,  the  judgment  is  erroneous. 

It  has  been  held  that  persons  who  heard  the  words  charged 
to  be  slanderous,  could  not  be  permitted  to  state  what  meaning 
they  understood  the  defendant  to  convey  by  the  words.  In 
8nell  V.  Snow,  13  Met.  278,  which  was  a  case  of  slander,  Shaw, 
C.  J.,  passing  on  this  point,  says:  "The  judge  very  properly 
decided  that'the  witness  might  testify  as  to  any  existing  facts  or 
circumstances  to  which  the  defendant  alluded  and  referred,  if 
any;  but  having  given  the  whole  conversation,  it  was  for  the 
jury  to  determine  what  was  meant  by  the  language  used,  and 
that  it  was  not  competent  for  the  witness  to  testify  to  his  under- 
standing of  the  defendant's  meaning  in  the  language  used.  If 
the  words  in  their  ordinary  sense,  according  to  the  rules  of 
language,  imputed  a  charge  of  unchasteness  and  crime,  or  if 
taken  in  connection  with  other  facts  or  words,  they  would  bear 
that  meaning,  we  are  to  presume  that  the  jury  would  so  find/* 
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To  the  same  effect  will  be  found  the  cases  of  Van  Vechten  v. 
Hopkins,  5  Johns.  211;  4  Am.  Dec.  339;  Gibson  v.  Williams,  4 
Wend.  320,  325;  Beardsley  v.  Maynard,  4  Wend.  359;  Good- 
rich  V.  Davis,  11  Met.  484;  and  White  v.  Sayward,  33  Me.  322. 

But  in  such  cases  as  the  one  under  consideration,  the  true  rule 
deducible  from  the  modern  authorities,  including  those  of  our 
own  State,  makes  the  averment  and  proof  of  the  extrinsic  facts 
in  which  words  are  published,  and  of  their  meaning  in  connec- 
tion with  those  circumstances,  essential  to  a  recovery  in  the  ac- 
tion. The  rule  is  thus  stated  in  Maynard  v.  Firemen's  Fund  Inr 
surance  Company,  34  Cal.  48 :  "  Where  in  an  action  for  libel  the 
words  complained  of  are  not  per  se  libelous,  what  the  defendant 
intended  and  understood  them  to  mean,  and  what  they  were  un- 
derstood to  mean  by  those  to  whom  they  were  published,  constitute 
a  proper  subject  of  averment  in  pleading  and  of  proof  on  the 
trial,  and  if  what  was  so  intended  and  understood  by  the  defend- 
ant and  understood  by  those  to  whom  the  words  were  published 
was  libelous,  the  words  are  actionable.'^  The  law  thus  enunciated 
was  afterwards  approved  in  Chamberlain  v.  Vance,  51  Cal.  75, 
which  was  an  action  of  slander  like  the  one  under  consideration ; 
and  under  the  law  it  was  incumbent  on  the  plaintiff  in  this  case 
in  order  to  recover,  to  aver  and  prove :  (1)  That  the  words  were 
actually  used  in  their  actionable  sense,  and  were  applied  to  the 
plaintiff.  (2)  That  the  hearers  so  understood  them;  and  upon 
this  point,  the  testimony  of  the  hearers  as  to  how  they  understood 
them  is  admissible.  {Smart  v.  Blanchard,  42  N.  H.  149 ;  Russell 
V.  Kelly,  44  Cal.  Ul;Mix  v.  Woodward,  12  Conn.  262;  Nelson 
V.  Borchenius,  52  111.  236 ;  Briggs  v.  Byrd,  11  Ired.  353 ;  Tomp- 
Tcins  V.  Wisener,  1  Sneed.  458;  Leonard  v.  Allen,  11  Cush.  271.) 

The  averments  of  the  complaint  upon  these  points  were  suffi- 
cient, but  as  the  plaintiff  failed  to  prove  how  the  words  were 
understood  by  the  persons  who  heard  them,  he  failed  to  make 
out  his  case,  and  the  verdict  and  judgment  are  erroneous. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

Boss,  J.,  concurred. 

McKiNSTRY,  J.,  concurred  in  the  judgment. 

Hearing  in  Bank  denied. 
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[No.  8256.     Department  One.— May  28,  1885.] 

PAULINA  WEIHE  et  al.,  Appellants,  v.  A.  H.  STAT- 
HAM  et  al.,  Kespondents. 

Estate  of  Decedent — Payment  of  Unlawful  Claim — Action  on 
Bond — Accounting. — The  heirs  of  an  intestate  cannot  maintain  an 
action  on  the  bond  of  an  administrator  to  recover  for  a  mis- 
appropriation of  the  funds  of  the  estate  until  after  an  accounting 
has  been  had  in  the  Probate  Court,  and  the  administrator  has 
refused  to  pay  the  amount  adjudged  against  hinu 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H,  S,  Dixon,  for  Appellants. 

Sayle  &  Harris,  and  Bennett  &  Wigginton,  for  Respondents. 

Ross,  J.  —  This  is  an  action  by  the  heirs  of  William  W.  Hill, 
deceased,  against  the  administrator  of  the  estate  and  his  bonds- 
men to  recover  upon  the  bond,  because  of  the  allowance  by  the 
administrator  and  the  probate  judge  of  a  claim  against  the  estate 
alleged  to  have  been  barred  by  the  Statute  of  Limitations  and 
otherwise  invalid,  and  its  subsequent  payment  in  part  by  the  ad- 
ministrator, but  without  an  order  of  the  Probate  Court.  It 
affirmatively  appears  from  the  complaint  that  the  administration 
of  the  estate  of  the  deceased  Hill  is  still  pending  in  the  Probate 
Court,  and  that  no  account  of  his  administration  has  been  pre- 
sented by  the  administrator.  It  has  several  times  been  decided 
by  this  court  that  the  allowance  of  a  claim  by  the  administrator 
and  probate  judge  is  not  conclusive  upon  the  heirs,  but  that  they 
may  contest  such  allowance  in  subsequent  proceedings  of  the  Pro- 
bate Court.  (Code  Civ.  Proc.  §  163G;  Estate  of  Loshe,  62  Cal. 
413 ;  Estate  of  Hill,  62  Cal.  186.)  If  the  allowance  of  the  claim 
sought  to  be  contested  by  the  present  suit  was  improperly  had, 
and  objection  is  made  at  the  proper  time  in  the  Probate  Court 
having  control  of  the  administration,  that  court  will  doubtless 
vacate  the  allowance  and  compel  the  administrator  to  account  for 
the  money  paid  thereon  out  of  the  funds  of  the  estate.  It  is  for 
the  Probate  Court  to  settle  the  accounts  of  the  administrator,  and 
we  have   frequently   so  held.     {In  re   Curtiss,  65   Cal.   572; 
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Chaqueite  v.  Oriei,  60  Cal.  594;  and  the  authorities  there  cited.) 
After  the  siaius  of  the  accounts  has  been  fixed,  if  the  adminis- 
trator shall  fail  to  pay  what,  if  anything,  may  be  adjudged 
against  him,  the  plaintiffs  will  have  their  action  upon  the  bond. 
Judgment  affirmed. 

MoKiNSTRY,  J.,  and  McKee,  J.,  concurred. 


[No.   11053.     D^artment  One.— May  28,   1885.] 

GEORGE  RUTLEDGE,  Petitioner,  v.  THE  SUPERIOR 
COURT  OP  HUMBOLDT  COUNTY  et  al..  Respond- 
ents. 

AppEAii — Notice  op — Signature  op  Attobney. — ^The  omission  of  the 
persons  signing  a  notice  of  appeal  from  a  judgment  of  a  Justice's 
Court  to  designate  themselves  as  attorneys  for  the  appellant  will 
not  render  the  notice  ineflTectual  if  it  is  otherwise  sufficient. 

Petition  for  a  writ  of  prohibition  to  prohibit  the  Superior 
Court  of  Humboldt  County,  and  the  judge  thereof,  from  pro- 
ceeding to  hear  and  determine  an  action  entitled  Bums  v.  Rut- 
ledge,  on  appeal  from  a  Justice's  Court.  The  further  facts  are 
stated  in  the  opinion  of  the  court. 

A.  J.  Monroe,  and  S,  M.  Buck,  for  Petitioner. 

J.  D.  ff.  Chamberlin,  and  Frcurik  McOowan,  for  Respondents. 

Ross,  J.  —  In  an  action  brought  in  a  Justice's  Court  entitled 
Bums  V.  Eutledge,  judgment  was  entered  for  defendant  for  $10 
damages,  and  $246.20  costs  of  suit.  The  plaintiff's  attorney 
of  record  thereupon,  and  within  statutory  time,  served  upon  the 
attorneys  for  the  defendant,  and  filed  with  the  justice  a  notice 
of  appeal,  in  the  usual  form,  stating  that  the  plaintiff  thereby 
appealed  to  the  Superior  Court  of  Humboldt  County,  ''from 
the  judgment  made  and  entered  in  Justice's  Court  in  said  action, 
against  plaintiff  and  in  favor  of  said  defendant,  on  the  26th  day 
of  August,  1884,  and  from  the  whole  thereof;  and  you  will 
further  take  notice  that  this  appeal  is  made  upon  both  questions 
of  law  and  fact,  and  that  a  bond  on  appeal,  in  due  form  of  law. 
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has  been  filed  herewith.     September  22,  1884.     Verv  re<pc»ct- 
fully  yours,  [signed]  J.  D.  H.  Chambeblin  and  Frank  Mc- 

GOWAN.'' 

The  objection  made  to  this  notice  is  that  the  words  "  attorneys 
for  plaintiff  "  did  not  follow  the  names  of  the  gentlemen  signing 
the  notice.  None  of  the  cases  referred  to  by  the  counsel  for 
petitioner  at  all  sustain  the  point,  and  we  think  there  is  no  merit 
whatever  in  it.  The  notice  was  signed  by  the  attorneys  who 
appeared  for  the  plaintiff  in  the  case,  and  distinctly  stated  that 
the  plaintiff  thereby  appealed  from  the  judgment.  The  notice 
was  suflBcicnt. 

That  the  undertaking  was  sufficient  to  give  the  appellate  court 
jurisdiction  was  distinctly  held  here  in  tlie  case  of  Ward  v. 
Superior  Court,  58  Cal.  519. 

Writ  denied,  and  proceedings  dismissed. 

McKee,  J.,  and  McKinstry,  J.,  concurred. 


[No.  0030.     In  Bank.— May  2S,   1885.] 

THE    OAKLAND    BANK    OF    SAVINGS,    Appellant,    v. 
JOHN  APPLEGARTH,  Eespondent. 

Tender — Insufficient  Amount. — A  tender  is  not  invalidated  by  in- 
sufficiency in  the  amount  tendered,  if  no  objection  be  made  at 
the  time  as  to  tlie  amount. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Merced 
County,  and  from  an  order  refusing  a  new  trial. 

Action  to  foreclose  a  mortgage.  The  facts  are  stated  in  the 
opinion  of  the  court. 

J.  K.  Law,  for  Appellant. 

W,  S.  Ooodfellow,  and  E,  Jachman,  for  Eespondent. 

Ross,  J.  —  Certain  costs  of  suits,  counsel  fees,  and  taxes  are 
matters  in  dispute  on  this  appeal.  The  action  was  brought  to 
foreclose  a  certain  mortgage  given  by  defendant  to  secure  a 
promissory  note  executed  by  him   to  the  plaintiff.     The  noto 
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and  mortgage  being  overdue  were  sent  by  plaintiff  to  an  attorney 
at  Merced  for  purposes  of  foreclosure,  and  the  evidence  indicates 
a  sort  of  race  between  the  attorney  and  the  derelict  debtor  as  to 
which  of  two  events  should  first  take  place,  a  tender  of  the 
money  by  the  debtor,  or  the  institution  of  the  suit  by  the  attor- 
ney. The  court  below  found  that  the  tender  was  first  made,  and 
we  are  not  prepared  to  say  from  the  record  that  its  conclusion 
in  that  behalf  was  incorrect.  The  court  further  found  that  the 
amount  tendered  by  the  defendant  was  $6,344.55,  whereas  the 
amount  that  was  really  then  due  from  him  was  $6,383.29,  so 
that  the  full  amount  due  was  not  tendered.  But  the  court  found 
also  ^^  that  plaintiff  did  not  make  or  specify  any  objection  to 
said  sum  of  $6,344.55,  or  to  the  amount  thereof,  nor  did  plaint- 
iff specify  any  other  as  the  amount  which  it  required,  but  then 
and  there  refused,  and  ever  since  has  refused,  to  accept  from  de- 
fendant said  sum,  or  any  part  thereof ;  that  defendant  has  at  all 
times  been  ready  and  willing  to  pay  to  plaintiff  said  sum  of 
$6,344.55,  and  did  at  the  time  of  filing  his  answer  herein  bring 
into  court  and  deposit  therein,  for  the  plaintiff,  the  said  sum 
of  $6,344.55,  so  tendered  to  plaintiff  as  aforesaid.'* 

The  court  below  further  found  "that  prior  to  said  1st  day 
of  September,  1882  (the  date  of  the  tender),  the  value  of  said 
mortgage  was  assessed  to  plaintiff  in  the  county  of  Merced,  for 
State  and  county  taxes  for  the  fiscal  year  ending  June  30,  1882, 
but  said  1st  day  of  September,  1882,  was  before  the  tax  levy 
of  said  fiscal  year;  that  the  amount  of  such  levy,  in  respect  to 
said  mortgage  assessed  to  plaintiff  as  aforesaid,  computed  accord- 
ing to  the  tax  levy  for  the  preceding  year,  was  the  sum  of 
$113.60,  and  that  defendant  was,  on  said  1st  day  of  September, 
1882,  entitled  to  retain  and  deduct  from  the  amount  due  on  the 
face  of  said  note  and  mortgage  the  said  sum  of  $113.60,  upon 
satisfying  the  mortgage.  The  court  therefore  finds  that  the  sum 
of  $6,344.55  tendered  by  defendant  to  plaintiff  on  the  Ist  day  of 
September,  1881,  was  more  than  plaintiff  was  entitled  to  recover 
upon  said  note  and  mortgage  on  said  day." 

This  view  of  the  court  below  was  based  upon  that  provision 
of  section  3627  of  the  Political  Code,  wherein  it  is  declared  that 
the  taxes  therein  referred  to  "  shall  be  a  lien  upon  the  property 
and  security,  and  may  be  paid  by  either  party  to  such  security; 
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if  paid  by  the  owner  of  the  security,  the  tax  so  levied  upon  the 
property  affected  thereby  shall  become  a  part  of  the  debt  so 
secured.  If  the  owner  of  the  property  shall  pay  the  tax  so 
levied  on  such  security,  it  shall  constitute  a  payment  thereon, 
and,  to  the  extent  of  such  payment,  a  full  discharge.  If  any 
such  security  or  indebtedness  shall  be  paid  by  any  such  debtor 
or  debtors  after  assessment  and  before  the  tax  levy,  the  amount 
of  such  levy  may  likewise  be  retained  by  such  debtor  or  debtors, 
and  shall  be  computed  according  to  the  tax  levy  for  the  preced- 
ing year." 

In  so  far  as  the  question  of  costs  and  counsel  fees  is  concerned, 
it  is  not  necessary  to  determine  whether  or  not  the  views  of  the 
court  below,  in  the  respect  last  indicated,  were  correct;  for,  by 
section  207G  of  the  Code  of  Civil  Procedure,  it  is  provided  that 
"  the  person  to  whom  a  tender  is  made  must,  at  the  time,  specify 
any  objection  he  may  have  to  the  money,  instrument,  or  property, 
or  he  must  be  deemed  to  have  waived  it;  and  if  the  objection 
be  to  the  amount  of  money,  the  terms  of  the  instrument,  or  the 
amount  or  kind  of  property,  he  must  specify  the  amount,  terms, 
or  kind  which  he  requires,  or  be  precluded  from  objecting 
afterwards."  This  provision  of  the  statute,  applied  to  the  facts 
stated  in  the  finding  first  above  set  out  in  detail,  precludes  the 
plaintiff  from  now  saying  that  because  the  amount  tendered  by 
defendant  was  $38.74  less  than  the  amount  due  on  the  note  and 
mortgage,  the  tender  was  not  good. 

But  in  one  respect  the  court  below  was  in  error.  In  addition 
to  the  findings  already  noticed  the  court  found  that  the  State 
and  county  taxes  upon  the  mortgage  assessed  to  plaintiff  for  the 
fiscal  year  ending  June  30,  1882,  and  amounting  to  $113.60, 
were  not  paid  by  plaintiff,  but  became  and  were,  prior  to 
February  2,  1883,  a  lien  upon  the  property  of  defendant  in  the 
mortgage  described;  and  on  the  12th  day  of  February,  1883, 
the  defendant  paid  the  said  taxes,  with  costs  and  charges  thereon, 
amounting,  in  the  aggregate,  to  $121.36.  The  court  further 
found  "  that  the  said  sum  of  $6,344.55,  deposited  in  court  by 
defendant  as  aforesaid,  was  assessed  for  taxes  to  the  county 
treasurer  of  Merced  County  for  the  fiscal  year  ending  June  30, 
1883,  and  that  the  taxes  thereon,  amounting  to  the  sum  of 
$126.89,  were,  on  the  31st  day  of  March,  1883,  paid  under  the 
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direction  of  the  court  by  said  county  treasurer  out  of  said  sum 
of  $6,344.55/^  The  effect  of  the  action  of  the  court  below  was 
to  make  the  plaintiff  pay  the  taxes  upon  the  mortgage,  and  also 
upon  the  money.  This  was  erroneous.  It  was  rightly  held 
that  plaintiff  should  not  recover  costs  of  suit  or  counsel  fees, 
and  should  be  charged  with  the  amount  of  the  taxes  upon  the 
mortgage,  paid  by  defendant,  but  should  not  be  charged  with  the 
taxes  upon  tlie  money.  Defendant  is  entitled  to  his  costs  of  suit. 
Cause  remanded,  with  direction  to  the  court  below  to  modify 
the  judgment  so  as  to  accord  with  these  views.  Motion  to  dis- 
miss appeal  will  stand  denied. 

MoRRisox,  C.  J.,  Myrick,  J.,  McKiNSTRY,  J.,  and  Sharp- 
stein,  J.,  concurred. 

On  the  17th  of  June,  1885,  the  following  modification  was 
made :  — 

The  Court.  —  It  appearing  to  our  satisfaction  that  the  assess- 
ments upon  the  mortgage,  and  the  money  deposited  for  its  satis- 
faction in  the  county  treasurer's  office,  were  not  for  one  and  the 
same  year,  but  for  different  years,  the  judgment  of  this  court 
is  hereby  modified  by  striking  out  so  much  of  it  as  directs  a 
modification  of  the  judgment  of  the  court  below;  and  said  last 
named  judgment  is  affirmed. 


[No.  8730.    Department  Two. — May  29,  1886.] 

HENBY  MYEES,  Respondent,  v.  0.  EEINSTEIN  et  al., 
Executors,  etc.,  of  MARCUS  REINSTEIN,  Deceased,  et 
AL.,  Appellants. 

Resulting  Trust — Action  to  Enforce — ^Evidence — ^Estate  or  Deced- 
ent.— ^An  action  to  enforce  a  resulting  trust  against  the  personal 
representatives  of  a  deceased  trustee  is  not  founded  upon  a  claim 
or  demand  against  the  estate  of  the  deceased,  within  the  meaning 
of  section  1880  of  the  Code  of  Civil  Procedure.  In  such  an  action, 
the  original  cestui  que  trust  may  testify  to  facts  occurring  prior 
to  the  death  of  the  trustee. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  and  from  an  order  refusing  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
J.  B.  Reinstein,  and  J.  P.  Phelan,  for  Appellants. 
Horace  Hawes,  for  Respondent. 

Thobnton,  J.  —  This  action  was  brought  to  establish  a  re- 
sulting trust  in  a  parcel  of  land  claimed  to  have  been  purchased 
by  S.  H.  Collins  and  M.  Eeinstein  —  the  latter,  testator  of  de- 
fendants 0.  Eeinstein  and  A.  Vaenberg  —  when  partners,  and 
paid  for  with  partnership  funds.  The  parcel  had  been  conveyed 
to  M.  Eeinstein.  The  action  was  brought  by  plaintiff  as  the  as- 
signee of  Collins.  Judgment  passed  for  plaintiff.  Defendants 
moved  for  a  new  trial,  which  was  denied,  and  they  prosecute  this 
appeal  from  the  judgment  and  order  denying  the  new  trial. 

Collins,  as  stated  above,  the  assignor  of  plaintiff  and  the  part- 
ner of  M.  Eeinstein,  who  had  departed  this  life  before  the  com- 
mencement of  this  action,  was  called  as  a  witness  and  sworn. 
He  had  testified  that  he  was  the  person  named  as  S.  H.  Collins 
in  the  complaint;  that  he  resided  in  San  Francisco,  and  had 
business  transactions  with  M.  Eeinstein  in  his  lifetime.  When 
this  question  was  put  to  him  by  plaintiff's  counsel,  "what 
transactions  did  you  have  with  him  ?  "  at  this  point  an  objection 
Was  made  by  counsel  for  defendants,  as  follows :  — 

"  Defendant  objected  to  any  testimony  on  the  part  of  the  wit- 
ness Collins  as  to  such  transactions  with  said  Marcus  Eeinstein, 
against  the  executors  of  said  Marcus  Eeinstein,  on  the  ground 
that  the  evidence  is  incompetent,  irrelevant,  and  immaterial, 
and  specially  excluded  by  section  1880  of  the  Code  of  Civil 
Procedure  of  the  State  of  California;  it  appearing  from  the 
amended  complaint  herein,  and  not  denied  in  the  answer,  that 
said  Collins  is  the  plaintiff^s  immediate  assignor  of  the  premises 
in  controversy,  and  the  said  Marcus  Eeinstein  died  before  the 
filing  of  the  complaint  herein.^' 

The  objection  was  soon  afterwards  renewed,  substantially,  by 
defendants,  as  to  any  testimony  of  the  witness  relative  to  trans- 
actions had  with  Eeinstein  prior  to  his  death.  The  objection 
was  overruled.  The  witness  testified  fully  in  relation  to  trans- 
actions of  the  character  referred  to  in  the  objection.  An  exception 
was  reserved  by  defendants,  and  the  ruling  is  now  urged  as  error. 
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We  think  the  objection  was  so  taken  as  to  raise  the  question 
of  the  competency  of  Collins  to  testify  as  to  any  transaction 
occurring  before  M.  Iteinstein's  death.  Collins  was  not  a  wholly 
incompetent  witness;  his  incompetency,  if  any,  was  a  qualified 
one.  He  was  at  any  rate  competent  to  testify  to  any  matter 
relevant  to  the  issues  in  the  cause,  occurring  subsequently  to 
Beinstein's  decease,  and  in  fact  some  of  his  testimony  was  of  this 
character.  The  objection  referred  to  section  1880  of  the  Code 
of  Civil  Procedure,  as  rendering  him  incompetent  to  testify  to 
the  matters  covered  by  the  objection.  We  think  this  reference, 
with  the  other  portions  of  the  objection,  sufficiently  informed  the 
court  and  the  defendants  that  the  objection  was  to  the  com- 
petency of  Collins  to  the  matters  specifically  referred  to  by  coun- 
sel for  defendants.  The  points  presented  in  the  form  of  words 
adopted  by  defendants'  counsel  in  stating  his  objection,  was  be- 
yond an  objection  that  the  testimony  of  the  witness  was  incom- 
petent, immaterial,  and  irrelevant.  The  court  below  so  under- 
stood it,  and  we  think  it  understood  it  properly.  The  objection 
was  properly  taken  in  limine,  before  the  witness  had  given  any 
testimony  which  was  within  the  objection. 

The  question  remains  for  determination,  was  Collins  a  com- 
petent witness  as  to  the  transactions  objected  to  ?  If  he  was  not, 
the  court  committed  an  error  affecting  materially  the  interests 
of  defendants.  If  he  was  competent,  there  was  no  error.  The 
objection  is  based  on  section  1880  of  the  Code  of  Civil  Pro- 
cedure. That  section,  so  far  as  relates  to  the  question  before  us, 
is  as  follows:  — 

"The  following  persons  cannot  be  witnesses:  .  .  .  (3) 
Parties  or  assignors  of  parties  to  an  action  or  proceeding,  or  per- 
sons in  whose  behalf  an  action  or  proceeding  is  prosecuted 
against  an  executor  or  administrator,  upon  a  claim  or  demand 
against  the  estate  of  a  deceased  person,  as  to  any  matter  of  fact 
occurring  before  the  death  of  such  deceased  person.'* 

We  are  of  opinion  that  the  witness  was  competent.  The  action 
was  not  on  a  claim  or  demand  against  the  estate  of  Beinstein. 
The  plaintiff  asserted  that  the  interest  in  the  land  sued  for  con- 
stituted no  part  of  M.  Reinstein's  estate,  but  was  held  in  trust 
by  Reinstein  for  Collins  or  his  assigns,  and  after  his  death,  by 
the  defendants,  his  devisees,  and  successors.     The  defendants 
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asserted  that  no  such  trust  existed,  but  that  Reiustein,  their 
devisor,  held  the  lands  as  his  own  estate,  and  that  they  had  suc- 
ceeded to  his  right.  The  very  question  to  be  determined  here 
was  whether  the  interest  sought  to  be  recovered  was  a  part  of 
Beinstein's  estate  or  not.  If  it  was  a  part  of  his  estate,  then 
no  trust  existed ;  if  the  trust  existed,  he  held  it  in  trust  in  his 
lifetime,  and  the  interest  passed  to  his  successors  to  the  legal 
title,  clothed  with  the  trust.  To  hold  that  the  claim  or  demand 
here  attempted  to  be  enforced  was  a  part  of  the  estate,  and  thus 
render  the  witness  incompetent,  would  be  to  determine  in  ad- 
vance the  very  question  to  be  determined  on  the  trial  of  the  ac- 
tion. By  so  holding  we  would  assume  the  very  question  to  be 
tried  and  settled  by  the  contestation  between  the  parties.  This 
we  are  not  allowed  to  do.  It  may  be  admitted,  though  we  are  not 
now  willing  to  concede  it,  that  it  would  be,  as  an  abstract  ques- 
tion, unjust  that  Collins  should  be  allowed  to  testify  in  the  cause 
while  Reinstein's  lips  are  sealed  by  death.  But  this  was  a  ques- 
tion for  the  consideration  of  the  legislature,  to  be  settled  by  it, 
and  it  has  not,  as  we  construe  the  language  used  by  it  in  framing 
the  section  invoked,  thought  proper  to  go  so  far  as  to  apply  the 
rule  prescribed  by  the  section  to  all  actions  brought  against  an 
executor  or  administrator.  The  section  of  the  statute  in  New 
York  is  much  broader  in  its  language  (§  399  of  the  New  York 
Code  of  Procedure;  see  Voorhies^  Code,  ed.  1870,  p.  6tG)  than 
that  of  this  State.  Our  attention  has  been  called  to  no  act  or 
case  construing  it  in  any  other  State  where  the  form  of  words 
used  in  the  statute  is  the  same  as  that  adopted  in  section  1880  of 
the  Code  of  Civil  Procedure. 

We  have  looked  into  the  cases  of  Follon  v.  Butler,  21  Cal.  24, 
and  Estate  of  McCausland,  52  Cal.  568,  cited  by  counsel,  but  they 
throw  little  if  any  light  upon  the  question  herein  discussed.  We 
refer  to  them  to  show  that  they  were  not  overlooked  in  consider- 
ing this  case.  The  evidence  of  Collins  was  neither  incompetent, 
irrelevant,  nor  immaterial,  and  the  testimony  in  the  case  was  of 
a  character  sufficient  to  establish  the  trust  as  claimed  by  plaintiff. 

It  follows  that  the  judgment  and  order  must  be  affirmed ;  and 
it  is  so  ordered. 

Myrick,  J.,  and  Sharpstein,  J.,  concurred. 
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[No.  8715.    Department  Two.— May  29,  1886.] 

G.  M.  KUTZ,  Respondent,  v.  W.  PLEISHER,  Appel- 
lant. 

Contract  to  Pubchase  and  Sell  Stock — Statute  op  Frauds. — A 
contract  between  brokers,  whereby  one  agrees  to  purchase  and 
sell  stocks  for  the  account  of  the  other,  to  advance  money  for 
the  purpose,  and  pay  assessments  on  the  stocks  purchased,  is  not 
obnoxious  to  section  26,  article  iv.,  of  the  Constitution,  and  is 
not  required  by  the  statute  of  frauds  to  be  in  writing. 

Id. — Mutual  Account — Statute  of  Limitations. — The  action  being 
regarded  by  the  court  as  one  to  recover  a  balance  due  on  a 
mutual,  open,  and  current  account,  held,  that  the  Statute  of 
Limitations  was  not  a  bar. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

Action  to  recover  a  balance  due  for  money  paid,  laid  out,  and 
expended  by  the  plaintiff  for  the  use  of  the  defendant,  in  pur- 
suance of  a  contract  whereby  the  plaintiff  agreed  to  purchase 
and  sell  stock  for  the  defendant,  advance  the  purchase  price,  and 
pay  the  assessments  thereon.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

Carl  T.  Oraef,  for  Appellant. 

Napthaly,  Freidenrich  &  Ackerman,  for  Respondent 

Thornton,  J.  —  We  find  no  error  in  this  record.  It  was 
not  a  case  of  a  sale  of  personal  property  by  a  vendor  to  a 
vendee,  but  of  a  broker  (plaintiff)  purchasing  and  selling  stocks 
for  account  of  another  (defendant),  advancing  money  for  the 
purpose,  and  paying  assessments  on  the  stocks  purchased.  The 
whole  transaction  was  had  under  an  agreement  entered  into  in 
advance  of  the  purchases  being  made.  It  was  no  part  of  the 
terms  of  the  agreement  that  it  was  not  to  be  performed  within 
one  year  from  the  making  thereof.  On  the  foregoing  facts,  it 
follows  that  section  2G  of  article  iv.  of  the  Constitution;  section 
1624,  subds.  1,  4,  of  the  Civil  Code;  section  1793,  subds.  1,  4, 
of  the  Code  of  Civil  Procedure,  have  no  application  in  this  case. 

The  agreement  as  enforced  could  be  made  by  parol,  and 
therefore  section  1739  of  the  Civil  Code  has  nothing  to  do  with 
the  case.     The  claim  of  interest  at  one  and  one  half  per  cent 
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per  month  was  withdrawn.  The  verdict  is  not  against  law,  nor 
is  it  unsustained  by  the  evidence.  It  might  be  improved  as  to 
the  form,  but  it  is  suflBcientJy  certain,  and  is  within  the  issues. 
The  evidence  on  which  the  verdict  as  to  that  part  of  plaintiff'b 
claim,  styled  in  the  verdict  ^*  stock  account,'^  consists  of  an 
account  mainly  between  plaintiff  and  defendant,  all  of  which 
grew  out  of  buying  and  selling  stocks  under  the  agreement 
above  stated.  This  sufficiently  explains  the  use  of  the  words 
"  stock  account  '^  in  the  verdict.  Granting  that  a  stated  account 
was  not  proved,  a  recovery  might  be  sustained  on  the  counts  for 
money  lent  and  money  paid. 

The  cause  of  action  was  not  barred  by  the  Statute  of  Limita- 
tions. The  action  is  really  one  to  recover  a  balance  due  on  a 
mutual,  open,  and  current  account,  where  there  had  been  recip- 
rocal demands  between  the  parties,  and  in  such  case  the  cause  of 
action  accrues  from  the  time  of  the  last  item  proved  in  the 
account  on  either  side.  The  account  was  proved,  and  the  last 
item  recoverable  in  this  action,  on  the  credit  side  of  the  account, 
bears  date  28th  day  of  January,  1882,  and.  on  its  debit  side, 
November  17,  1881.  The  cause  of  action  in  this  case  could 
only  be  barred  in  three  years  from  its  accrual.  The  action  was 
commenced  on  the  20th  day  of  March,  1882.  It  follows  that, 
computing  from  either  of  the  above-mentioned  dates  of  last 
items,  the  action  was  not  barred.  The  court  committed  no  error 
in  refusing  the  requests  for  instructions  preferred  by  counsel  for 
defendant.     They  referred  to  matters  not  in  the  case. 

The  judgment  and  order  must  be  affirmed.     So  ordered 

Myrick,  J.,  and  Sharpstein,  J.,  concurred. 


[No.  8634.    Department  Two.— May  30,  1886.] 

JOHN  CORCORAN,  et  al.,  Appellants,  v.  IS  ADORE 
MERLE  ET  AL.,  Respondents. 

Equity — Bona  Fide  Purchaseb^-Notici&— Evidence. — Upon  a  review 
of  the  evidence,  held,  that  the  defendant  was  a  bona  fide  pur- 
chaser of  the  land  in  controversy  for  value  and  without  notice 
of  the  plaintiffs'  alleged  equities. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the  city  and 
County  of  San  Francisco^  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  L.  Love,  and  James  4.  Waymire,  for  Appellants. 

Edward  J.  Pringle,  and  R,  R,  Provines,  for  Eespondents. 

Thoenton,  J.  —  In  this  cause,  which  is  an  action  to  redeem 
certain  lands  from  a  mortgage,  plaintiffs  were,  on  motion  of 
defendants,  non-suited.     The  mortgage  from  which  plaintiffs 
claim  to  redeem  was  executed  by  Daniel  Jones  to  Ann  Reynolds, 
on  the  12th  day  of  December,  1878,  to  secure  an  indebtedness 
of  Jones  to  Ann  Reynolds  amounting  to  the  sum  of  $6,000, 
evidenced  by  Jones'  note  bearing  date  on  the  day  last  named, 
with  interest,  etc.     Plaintiffs  aver,  with  a  detail  of  explanatory 
circumstances,  that  Jones  held  the  property  for  them,  and  as 
their  trustee,  and  that  defendant  Merle  purchased  from  Jones 
with  full  notice  of  their  rights.     They  offer  to  pay  the  amount 
found  to  be  due  on  the  mortgage,  after  crediting  the  rents  and 
profits  received  by  Merle  and  Jones,  who  have  been  in  possession 
for   some   time,   during  which  they   received   rents   from   the 
property  mortgaged.     The  defense  of  Merle,  who  is  really  the 
only  defendant,  is  that  he  is  a  purchaser  from  Jones  for  a  valu- 
able consideration,  without  notice  of  any  right  of  plaintiffs,  or 
of  either  of  them. 
The  facts  shown  in  evidence  are  as  follows :  — 
On  the  12th  of  July,  1870,  the  plaintiff  and  his  then  wife, 
Mary,  who  were  then  the  owners  of  the  land  involved  in  this 
litigation,  borrowed  of  the  Savings  and  Loan  Society  $4,000,  and 
to  secure  the  loan  and  future  advances  not  to  exceed  $6,000, 
they  on  the  same  day  executed  a  deed  of  trust  to  B.  D.  Dean 
and   E.   W.   Burr,  by  the  terms  of  which  they  granted  and 
conveyed  this  land  to  the  trustees  in  joint  tenancy,  and  all  the 
estate  they  then  had  or  might  in  any  way  acquire  to  it.     The 
deed  of  trust  is  in  form  such  as  is  generally  used  by  the  society 
mentioned  above.     This  deed  was  recorded  July  16,  1870.     In 
1875,  Mary  Corcoran,  above  mentioned,  died,  leaving  the  plaint- 
iff John  her  sole  heir.     In  1876,  John  married  the  plaintiff 
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Annie.  On  the  27th  of  May,  1877,  the  plaintifiEs  executed  a 
deed  of  trust  to  E.  W.  Burr  and  J.  N.  ShotweJl  to  secure  a  loan 
of  $6,000,  and  future  advances,  not  to  exceed  $10,000,  made  to 
them  by  the  society  above  mentioned.  Both  of  these  loans  were 
evidenced  by  notes  executed  by  the  grantors  above  named^ 
respectively,  at  the  dates  mentioned,  to  the  Savings  and  Loan 
Society.  On  the  18th  day  of  January,  1877,  John  Corcoran 
conveyed  an  interest  in  the  land  to  his  wife,  the  plaintiff  Annie. 
On  the  12th  of  March,  1878,  G.  Raisch  brought  an  action  in 
the  late  Twelfth  District  Court  against  the  plaintiffs  E.  W.  Burr, 
J.  M.  Shotwell,  and  II.  P.  Gallagher,  executor  of  the  last  will 
of  Mary  Corcoran,  deceased,  to  charge  the  land  in  question  with 
the  lien  of  a  street  assessment  held  by  Raisch,  in  which  a  default 
was  entered  on  the  29th  of  March,  1878,  decree  entered  on  the 
1st  of  April,  and  sale  regularly  made  under  the  decree  to  Raisch, 
on  the  2nd  of  May  of  the  same  year. 

Just  before  the  expiry  of  six  months  from  the  sale  jufit 
mentioned  to  Raisch,  the  plaintiff  John  Corcoran  entered  into 
a  negotiation  with  D.  M.  Seaton  and  Charles  E.  Pearson  for 
the  sale  to  them  of  the  land  encumbered  as  above  set  forth.  It 
was  agreed  between  John  Corcoran,  of  the  one  part,  and  Seaton 
and  Pearson,  of  the  other,  that  the  latter  should  pay  off  the 
indebtedness  to  the  Savings  and  Loan  Society,  and  the  street 
assessment  encumbrance,  and  pay  John  Corcoran  $2,500  in  addi- 
tion. An  attorney  was  employed  to  prepare  a  deed  of  the 
property,  by  which  John  Corcoran  should,  on  the  above  pay- 
ments being  made  by  Seaton  and  Pearson,  convey  to  them  the 
above-mentioned  land.  The  deed  was  drawn  up  and  ready  for 
signature,  when,  on  the  last  day  on  which  there  could  be  a 
redemption  from  Raisch's  judgment,  one  Daniel  Jones,  as  a 
judgment  creditor,  filed  a  notice  of  redemption  from  the  afore- 
said sale  under  the  Raisch  judgment.  Jones  had,  or  claimed  to 
have,  a  right  to  redeem  on  a  judgment  before  that  time  recovered 
in  the  Municipal  Court  of  Appeals.  John  Corcoran  then  refused 
to  sign  the  deed.  It  appears  that  Jones  was  an  instrument  of 
T.  P.  Riordan  and  B.  J.  Shay,  who  put  him  in  the  position  to 
redeem  for  them  from  the  sale  on  the  Raisch  judgment.  Shay 
and  Riordan  were  using  the  name  of  Jones,  who  was  a  clerk  in 
Shay's  office. 


Digitized  by  VjOOQ IC 


May,  1885.]  Corcoran  v.  Merle.  97 

The  carrying  out  of  the  agreement  between  Corcoran,  Seaton, 
and  Pearson  was  broken  off  in  this  way.  Corcoran  was  much 
embarrassed  by  the  encumbrances  on  his  property  above  men- 
tioned, and  on  the  advice  of  Father  H.  P.  Gallagher,  applied 
to  T.  P.  Riordan  to  help  him  out.  The  day  before  he  (Cor- 
coran) was  to  sign  the  deed  to  Sea  ton  and  Pearson,  he  met 
Biordan  in  the  street,  and  the  latter  told  him  that  he  and  his 
friend  B.  J.  Shay  could  do  better  for  him  than  he  was  doing  int 
the  trade  with  Seaton  and  Pearson ;  that  they  could  either  get 
the  property  free  or  get  more  money  for  him.  Shay  was  pres- 
ent, and  told  him  that  Seaton  and  Pearson  were  Yankees  and 
would  swindle  him ;  that  he  and  Riordan  were  Irishmen,  and  if 
he  (Corcoran)  would  stick  to  them  (Shay  and  Riordan),  they 
would  see  him  all  to  rights,  and  that  he  would  either  get  back 
his  property  or  enough  money  to  go  back  to  Ireland  and  live  in 
comfort  all  the  rest  of  his  life.  Upon  this,  Corcoran  went  with 
Riordan  to  the  office  of  the  attorney  and  got  the  deed,  which  he 
had  declined  to  execute  on  November  2,  1878.  Before  Cor- 
coran had  refused  to  sign  the  deed,  Pearson  had  paid  to  the  Sav* 
ings  and  Loan  Society  all  the  money  due  it  by  the  Corcorans; 
had  taken  from  it  an  assignment  of  the  promissory  notes  exe- 
cuted to  it  by  the  plaintiffs,  and  had  obtained  a  reconveyance  to 
John  and  Mary  Corcoran  by  Burr  and  Dean,  trustees,  under 
the  deed  of  July  12,  1870.  This  deed  was  recorded  on  the 
29th  day  of  January,  1879.  Seaton,  finding  out  that  Jones 
was  acting  for  Shay,  opened  negotiations  with  him,  and  dis- 
covered that  Shay  and  Riordan  were  working  together  to 
secure  the  property.  Seaton  had  frequent  interviews  with  Shay 
and  Riordan,  and  it  was  finally  agreed  between  them  that  the 
property  should  be  conveyed  to  John  S.  Barrett,  as  trustee,  to 
hold  for  thirty  days,  and  then  convey  it  to  Seaton  and  'Pearson, 
unless  within  that  time  Shay  and  Riordan  should  pay  Barrett 
for  them  $6,000,  and  in  case  they  paid  that  sum,  that  then  Bar- 
rett should  convey  to  any  one  they  might  name.  At  the  sug- 
gestion of  Shay,  Pearson  requested  Burr  and  Shotwell,  trustees, 
to  advertise  the  property  for  sale.  They  did  so,  and  it  was  sold 
on  the  4th  of  December,  1878,  to  John  S.  Barrett  for  $6,500. 
There  was,  in  fact,  no  money  paid,  and  Barrett  was  not  person- 
ally a  bidder  at  the  sale.     Seaton  bid  it  off  in  Barrett's  name, 
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and  tiie  property  wan  knocked  down  to  him  at  the  sale. 
December  5,  1878,  Burr  and  8hotwell,  trustees  under  the  deed 
of  May  21,  1877,  for  the  consideration  of  $6,500,  conveyed  to 
John  S.  Barrett  all  the  estate  they  had  derived  under  the  trust 
deed  aforesaid.  About  that  time  a  sheriff's  deed  was  made  to 
Pearson,  who  had  procured  an  assignment  of  the  certificate  of 
sale  from  Raisch,  and  by  Pearson  was  assigned  to  Barrett. 
On  the  12th  of  December,  1878,  Barrett  received  from  Shay, 
and  Riordan  $6,000  for  Seaton  and  Pearson,  and  on  the  same 
day  Barrett  executed  a  deed  conveying  the  property  to  Daniel 
Jones.  This  deed  expressed  a  consideration  of  $20,000.  Bar- 
rett paid  the  $6,000  over  to  Seaton  and  Pearson.  On  the 
12th  of  December,  1878,  Daniel  Jones  mortgaged  the  prop- 
erty to  Ann  Reynolds  for  $6,000.  On  the  29th  of  January, 
1879,  the  deed  from  Barrett  to  Jones  was  recorded. 

Such  was  the  state  of  the  title  when  the  defendant  Merle  pur- 
chased of  Daniel  Jones.  The  deed  of  conveyance  from  Jones 
to  Merle,  of  the  land  involved  in  this  suit,  bears  date  of  July  3, 
1879.  Merle  testified  that  before  and  at  the  time  he  paid  the 
money  to  Jones  for  the  property,  and  received  the  deed,  he  knew 
nothing  of  the  transactions  between  Shay,  Riordan,  and  Corco- 
ran, or  between  Seaton  and  Pearson  and  Corcoran,  or  between 
Shay  and  Riordan  and  Seaton,  or  Pearson,  or  any  of  them,  and 
there  is  no  testimony  contradicting  this  statement.  The  pay- 
ment of  the  purchase  money  by  Merle  on  the  day  of  the  execu- 
tion of  the  deed  is  established  by  clear  and  uncontradicted 
evidence.  We  find  nothing  in  the  documentary  evidence  in  the 
case  to  put  Merle  on  inquiry  as  to  these  transactions.  There 
was  no  legal  title  outstanding  in  Burr  and  Dean,  trustees  under 
the  deed  of  July  12, 1870,  at  the  time  Merle  purchased.  It  had 
been  got  in  on  November  2,  1878,  by  a  deed  of  release  to  the 
plaintiff  John  Corcoran  and  Mary  Corcoran,  and  was  recorded 
on  the  29th  of  January,  1879,  months  before  the  date  of  the 
deed  to  Merle.  As  soon  as  the  release  above  mentioned  was 
made  by  Burr  and  Dean,  on  the  2d  of  November,  1878,  it  passed 
at  once  by  operation  of  the  trust  deed  to  Burr  and  Shotwell  to 
them,  the  grantees  in  the  last  trust  deed ;  for  it  must  be  remem- 
bered that  the  deed  last  referred  to  conveyed  to  the  trustees  all 
the  title  which  the  grantors  then  had  or  might  afterwards  ac- 
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quire.  If  Mary  Corcoran  was  dead  in  1878,  when  the  deed  of 
release  was  executed  to  John  and  Mary  Corcoran,  the  whole  in- 
terest passed  to  John  Corcoran. 

We  do  not  think  it  material  that  Dean  was  not  made  a  party 
to  the  action  brought  by  Baisch.  If  in  consequence  of  this, 
some  portion  of  the  title  conveyed  to  Burr  and  Dean  remained 
in  Dean,  we  do  not  see  why  that  interest  could  not  be  released 
to  John  Corcoran,  which  would  pass  as  above  stated  to  Burr 
and  Shotwell.  If  he  was  not  a  necessary  party  to  the  suit  of 
Baisch,  then  the  whole  title  passed  to  the  purchaser  at  the 
sheriff's  sale  on  the  Baisch  judgment,  and  the  sheriff's  deed 
made  thereunder,  and  this  title  was  conveyed  to  Jones.  In 
either  case  the  full  legal  title  had  passed  to  Jones  long  before 
Merle  purchased.  The  court  ruled  correctly  in  finding  that 
Merle  was  an  innocent  purchaser,  and  in  ordering  a  nonsuit. 

Judgment  and  order  aflSrmed. 

Sharpstein,  J.,  and  Myrick,  J.,  concurred. 


[No.  20050.     In  Bank.— May  30,  1885.] 

THE  PEOPLE,  Bespondent,  v.  CHABLES  CLABK, 

Appellant. 

CaiiimAL  Law — Once  in  Jeopardy — Conviction  undeb  Insufficient 
Information. — An  erroneous  conviction  under  an  information 
which  failed  to  charge  the  defendant  with  the  commission  of  any 
crime  will  not  support  a  plea  of  former  conviction  or  once  in 
jeopardy. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  refusing  a  new  trial. 

The  defendant  was  convicted  of  the  crime  of  burglary  in  the 
second  degree.  In  support  of  his  pleas  of  former  conviction  and 
once  in  jeopardy  the  defendant  proved  that  under  a  former  in- 
formation for  the  same  offense  he  had  pleaded  guilty,  that  this 
plea  had  been  accepted,  and  that  after  taking  testimony  to  de- 
termine the  degree  a  verdict  of  guilty  of  burglary  in  the  second 
degree  was  entered.  Afterwards  the  district  attorney  dismissed 
the  information.  The  further  facts  are  stated  in  the  opinion 
of  the  court. 
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Z,  N,  Ooldsby,  and  J,  M,  Lesser,  for  Appellant. 

Atiomey-Oeneral  Marshall,  and  James  A.  Hall,  for  Respond- 
ent. 

The  Court.  —  The  defendant  pleaded  not  guilty  as  charged 
in  the  information ;  that  he  had  been  previously  convicted  of  the 
same  offense,  and  also  once  in  jeopardy.  The  jury  found,  upon 
the  plea  of  not  guilty,  tlie  defendant  guilty  of  burglary  in  the 
second  degree,  and  on  the  other  pleas  found  in  favor  of  the  peo- 
ple. Inasmuch  as  the  former  information  failed  to  charge  the 
defendant  with  the  commission  of  any  crime,  the  court  below 
was  justified  in  instructing  the  jury  that  the  pleas  of  former 
conviction  and  once  in  jeopardy  could  not  be  sustained.  The 
evidence  was  sufficient  to  justify  the  verdict  of  guilty  of  bur- 
glary in  the  second  degree. 

Judgment  and  order  affirmed. 


[No.  8990.     Department  Two. — ^June  1,  1886.] 

A.  H.  BOSE,  Bespoxdent,  v.  LOUIS  FELDMAN", 
Appellant. 

Pleading — Guaranty. — A  complaint  on  a  written  guaranty  purporting 
to  be  signed  by  a  firm,  the  action  being  against  a  single  defendant, 
does  not  state  a  cause  of  action  as  to  him  without  showing  that 
he  alone  is  bound  by  the  guaranty;  and  it  is  not  sufficient  to  al- 
lege that  he  agreed  to  give  the  guaranty,  and  that  he  signed  it 
himself. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  on  default  of  the  defendant  in 
failing  to  answer  after  demurrer  overruled. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

F,  A.  Berlin,  for  Appellant,  cited  WitlocJc  v.  McKechnie,  1 
Bosw.  427 ;  Cotes  v.  Campbell,  3  Cal.  191 ;  Steams  v.  Martin, 
4  Cal.  227 ;  Mnrdock  v.  Clarke,  59  Cal.  683 ;  Carrier  v.  Cam- 
eron, 31  Mich.  373. 

A,  C.  Adams,  for  Respondent. 
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SiiARPSTEiN,  J.  —  The  plaintiff  alleges  in  his  complaint  that 
he  leased  certain  premises  for  a  specified  period  to  one  Ardrey 
for  the  sum  of  $600,  and  that  the  defendant  guaranteed  the 
payment  thereof.  The  complaint  contains  what  is  alleged  to  be 
a  copy  of  the  guaranty,  and  it  is  signed  ^*  L.  Feldman  &  Co." 
Whether  that,  in  connection  with  the  allegations  that  the  defend- 
ant, "at  the  time  of  said  hiring  and  letting  of  said  land  and 
premises,  then  and  there  agreed  in  writing,  to  and  with  said 
plaintiff,  to  guarantee  to  him,  said  plaintiff,  the  payment  of 
said  $600,^^  and  that  "  the  said  guaranty  of  said  defendant  for 
the  payment  of  said  $600  rent  was  then  and  there  written  and 
duly  signed  by  said  defendant,"  is  sufficient  to  render  the  defend- 
ant individually  liable  for  said  rent,  is  the  principal,  if  not  the 
only  question  which  we  liave  to  consider  on  tliis  appeal. 

Does  it  sufficiently  appear  by  the  allegations  of  the  complaint 
that  the  defendant  was  the  guarantor?  If  so,  the  demurrer  was 
properly  overruled;  otherwise,  it  should  have  been  sustained. 
The  complaint  does  not  show  that  there  was  not  such  a  firm  as 
"  L.  Feldman  &  Co.,"  or  that  the  defendant  was  not  authorized 
to  write  and  sign  said  guaranty  for  said  firm;  or  that  the  de- 
fendant did  business  in  the  name  of  "  L.  Feldman  &  Co." 
Consistently  with  the  allegations  of  the  complaint  there  might 
have  been  such  a  firm,  and  the  defendant  might  have  been 
authorized  to  write  and  sign  for  it  the  guaranty  sued  on  in  this 
action.  If  a  copy  of  the  guaranty  had  not  been  incorporated  in 
the  complaint,  it  would  sufficiently  appear  that  the  defendant 
was  the  guarantor.  But  the  written  guaranty  does  not  purport 
to  be  his,  but  that  of  "  L.  Feldman  &  Co."  If  the  copy  had 
been  omitted,  and  the  allegations  of  the  complaint  denied,  could 
the  plaintiff  have  introduced  that  guaranty  in  evidence?  We 
think  not.  And  if  not,  it  is  quite  clear  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  In 
other  respects  we  think  the  complaint  sufficient. 

Judgment  reversed,  with  directions  to  the  court  below  to 
sustain  the  demurrer,  with  leave  to  the  plaintiff  to  amend  within 
ten  days  after  being  notified  thereof. 

Thornton,  J.,  and  Mtrick,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.   20082.     Department  Two.— June  2,    1885.] 

EX  PARTE  E.  WHITE  ON  HABEAS  COEPUS. 

Constitutional  Law — ^Laundry  Ordinance. — Order  No.  1559  of  the 
board  of  supervisors  of  the  city  and  county  of  San  Francisco,  pre- 
scrioing  the  manner  in  which  buildings  used  as  laundries  shall  be 
constructed,  is  not  unconstitutional,  and  has  not  been  repealed. 

Application  for  a  writ  of  habeas  corpus.  The  petitioner 
was  arrested  and  held  in  custody  under  order  No.  1559  of  the 
board  of  supervisors  of  the  city  and  county  of  San  Francisco. 
The  remaining  facts  sufficiently  appear  in  the  opinion  of  the 
court. 

A,  C,  Searle,  for  Petitioner. 

Alfred  Clarke,  for  Eespondent,  cited  Stats.  1861,  p.  544; 
Stats.  1863,  p.  540;  Stats.  1871-72,  p.  736;  Const.  Cal.,  art.  xi., 
%  11;  Ex  parte  Shrader,  33  Cal.  279;  Ex  parte  Keating,  38 
Cal.  702;  Ex  parte  Delaney,  43  Cal.  478;  Ex  parte  Ah  Toy, 
57  Cal.  92 ;  Ex  parte  Casinello,  62  Cal.  538 ;  Ex  parte  Ah  Sing, 
59  Cal.  404;  Ex  parte  Chin  Yan,  60  Cal.  78;  Los  Angeles  v. 
S.  P.  R.  R,  Co.,  61  Cal.  59;  Ex  paaie  Stuart,  61  Cal.  374;  Ex 
parte  Benninger,  64  Cal.  291;  Ex  parte  Moynder,  65  Cal.  33; 
Ex  parte  Wolters,  65  Cal.  269 ;  Ex  parte  MovM,  66  Cal.  448 ; 
Barhier  v.  Connolly,  113  U.  S.  27. 

Sharpstein,  J.  —  The  petitioner  bases  his  right  to  a  dis- 
charge on  two  grounds,  (1)  the  unconstitutionality  of  order 
1559;  and  (2)  that  it  was  repealed  by  orders  1719  and  1767. 

Order  No.  1559  contains  two  sections :  — 

"Section  1.  All  buildings  erected  and  used  as  laundries 
within  the  corporate  limits  of  this  city  and  county,  on  and  after 
March  1,  1880,  shall  be  constructed  but  one  story  in  height, 
with  brick  or  stone  walls,  not  less  than  twelve  inches  in  thick- 
ness, covered  with  a  metal  roof,  and  provided  with  metal  or 
metal  covered  doors  and  window  shutters. 

"  Section  2.  Any  person  who  shall  violate  any  of  the  provis- 
ions of  this  order  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not 
more  than  $1,000,  or  by  imprisonment  in  the  county  jail  not 
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more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment." 

We  do  not  doubt  the  constitutional  power  of  the  board  of 
supervisors  to  pass  such  an  order,  or  of  the  municipal  author- 
ities to  enforce  its  observance.  (Const.,  art  xi.,  §  11;  Barbier 
V.  Connolly,  113  U.  S.  27;  Soon  Ring  v.  Crowley,  113  U.  S. 
703.)  Neither  order  1719  nor  1767  is  inconsistent  with  or  re- 
pugnant to  order  1559,  nor  is  the  object  of  either  of  the  former 
the  same  as  that  of  the  latter.  The  object  of  the  latter  is  to 
prohibit  the  use  of  buildings  for  laundry  purposes  which  are  not 
constructed  of  the  materials  and  in  the  manner  therein  pre- 
scribed. Neither  of  the  other  orders  contains  any  provision  on 
that  subject.  Under  such  circimistances  a  repeal  cannot  be  im- 
plied. 

Writ  dismissed  and  petitioner  remanded. 

Thorxton,  J.,  and  Myrick,  J.,  concurred. 


[No.  20079.    In  Bank.-.June  2,  1886.] 

THE  PEOPLE,  Appellant,  v.  JOHN  MURKAY  et  al., 

Respondents. 

Criminal  Law — Attempt  to  Commit  Bubolabt — Information. — ^The 
crime  of  attempt  to  commit  burglary  is  defined  by  statute,  and 
an  information  which  charges  the  offense  in  the  language  of  the 
statute  is  sufficient. 

Appeal  from  an  order  of  the  Superior  Court  of  the  county 
of  San  Joaquin  sustaining  a  demurrer  to  the  information. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Attomey-Oeneral  Marshall,  for  Appellant,  cited  People  v. 
Girr,  53  Cal.  629. 

J.  H.  £'  J.  E,  Budd,  for  Respondents. 

The  Court.  —  The  defendants  were  accused,  by  information, 
of  the  crime  of  attempt  to  commit  burglary,  a  felony,  committed 
as  follows :  — 

"The  said  John  Murray  and  James  Cunningham  ....  did 
wilfully,  unlawfully,  and  feloniously  attempt  to  wilfully,  unlaw- 
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fully,  and  feloniously  enter  that  certain  room  of/^  etc.,  "with 
the  intent  then  and  there,  and  therein,  wilfully,  unlawfully,  and 
feloniously  to  commit  larceny." 

The  information  was  demurred  to  on  the  ground  that  it  did 
not  comply  with  sections  950  and  951  of  the  Penal  Code,  the  first 
of  which  sections  declares  that  the  information  must  contain  a 
"  statement  of  the  acts  constituting  the  offense,  in  ordinary  and 
concise  language,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended";  second, 
that  the  facts  stated  do  not  constitute  an  offense ;  and  third,  that 
the  information  does  not  state  facts  sufficient  to  constitute  an 
offense.     The  demurrer  was  sustained. 

According  to  Wharton  (1  Crim.  Law,  §§  190-192),  the  above 
statement  of  facts  would  not  be  sufficient  according  to  the  com- 
mon-law rules;  it  was  necessary  to  have  stated  the  acts  consti- 
tuting the  attempt.  "But,"  says  Wharton  (§  191,  above), 
"  where  the  legislature  has  by  statute  declared  a  particular  act  to 
be  indictable,  and  provided  that  it  shall  be  enough  to  describe 
such  act  in  the  statutory  terms  —  when  this  is  done  by  direction 
or  implication  —  it  is  proper  for  the  courts  to  hold,  as  has  been 
done,  that  an  indictment  charging  that  the  defendant  did  at- 
tempt to  feloniously  steal  from  the  house  of  A.  B.,  or  to  commit 
a  rape  on  A.  B.,  is  good." 

The  statute  of  this  State  (Pen.  Code,  §  459)  defines  the  crime 
of  burglary,  and  section  664  declares  that  "every  person  who 
attempts  to  commit  any  crime,"  etc.,  is  punishable,  "but  does  not 
declare  what  acts  shall  constitute  an  attempt.  It  has  been  fre- 
quently held  by  this  court  sufficient  to  state  the  offense  charged 
in  the  language  of  the  statute.  Applying  these  rules  to  the 
information  before  us,  it  is  sufficient. 

The  order  is  reversed  and  the  cause  is  remanded  to  the  Supe- 
rior Court  of  San  Joaquin  County,  with  directions  to  overrule 
the  demurrer. 
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[No.   9547.     In   Bank.— June  2,    1885.] 

OSCAR  PALMER,  Respondent,  v.  J.  H.  SNYDER, 
ET  AL.,  Appellants. 

San  Diego — ^Violation  of  City  Ordinance — Action  to  Recoveb  Fine. 
— Place  of  Trial. — An  action  commenced  before  a  justice  of  the 
city  of  San  Diego,  under  section  12  of  the  act  re-incorporating 
such  city,  to  recover  a  fine  for  a  violation  of  a  city  ordinance, 
may  be  transferred  for  trial  to  a  justice  having  his  office  outside 
the  city. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Diego 
County. 

Proceedings  for  a  writ  of  mandate  to  compel  the  defendants, 
as  trustees  of  the  city  of  San  Diego,  to  audit  a  claim  based  upon 
a  judgment  recovered  in  the  Superior  Court  of  San  Diego 
County.  The  action  in  which  the  judgment  was  recovered  was 
begun  by  the  city  of  San  Diego  against  the  petitioner  to  recover 
a  fine  for  the  violation  of  a  city  ordinance.  It  was  brought 
before  a  justice  having  his  office  within  the  city  limits,  under 
the  provisions  of  section  12  of  the  city  charter,  providing  that 
all  fines  "  may  be  recovered  before  any  justice  of  the  peace  hav- 
ing his  office  within  the  corporate  limits  of  the  city.^^  On  mo- 
tion of  the  petitioner,  the  action  was  transferred  to  a  justice  who 
had  his  office  in  National  City,  outside  the  corporate  limits  of 
San  Diego.  Judgment  therein  was  rendered  in  favor  of  the 
petitioner,  which  was  affirmed  by  the  Superior  Court.  The  fur- 
ther facts  are  stated  in  the  opinion  of  the  court, 

E,  W,  Hendrick,  for  Appellants. 

Works  &  Titus,  and  Conklin  &  Hunsaker,  for  Respondent. 

The  Court.  —  1.  The  appellant  claims  that  the  justice  of 
the  peace  of  National  Township  had  no  jurisdiction  of  the  case, 
and  that  a  judgment  rendered  by  any  justice  having  his  office 
out  of  the  city  of  San  Diego,  in  a  case  under  section  12  of  the 
act  to  re-incorporate  the  city  of  San  Diego,  is  void.  (Stats. 
1875-76,  p.  812.)  The  act  does  not  say  that  a  judgment  shall 
not  be  recovered  before  any  justice  out  of  the  city.  The  ac- 
tion was  properly  brought  before  a  justice  of  the  city,  and  at 
the  special  instance  and  request  of  the  city  was  transferred  to  a 
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justice  of  Xational  Township  in  the  sanie  county.  We  think 
the  latter  justice  had  jurisdiction.  There  is  nothing  in  the  act 
referred  to  to  show  that  sections  833  and  836  of  the  Code  of 
Civil  Procedure  are  not  applicable  to  this  case,  as  to  change  of 
place  of  trial. 

2.  We  find  notliing  in  the  act  which  shows  error  in  the  order 
that  the  defendants,  the  board  of  trustees,  audit  and  allow 
plaintiff's  claim  and  issue  warrant  therefor. 

Judgment  affirmed. 


[No.  0728.    Department  Two. — June  3,  1886.] 

WALTER  D.  STEPHENSON,  Administrator  of  thb 
Estate  of  ELI  W.  HAWKINS,  Deceased,  Appellant,  v. 
r.  B.  HAWKINS  ET  AL.,  Respondents. 

Cancellation  of  Instrument — Want  of  Consideration. — A  written 
instrument  will  not  be  cancelled  on  the  mere  ground  of  want  of 
consideration,  where  there  is  no  evidence  tending  to  prove  that  it 
was  obtained  by  misrepresentation  or  executed  by  mistake. 

Id. — ^Evidence — ^Dec?laration8  of  Deceased  Person. — ^Declarations  by 
the  plaintiff's  intestate,  the  maker  of  the  instrument,  after  he 
hod  executed  the  same,  held,  inadmissible  to  prove  such  misrep- 
resentation  or  mistake. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Ventura 
County,  and  from  an  order  refusing  a  new  trial. 

Tlie  facts  sufficiently  appear  in  the  opinion  of  the  court. 

W,  P.  Gardiner,  Blackstock  &  Shepherd,  and  F.  D,  Oovld, 
for  Appellant. 

Albert  M.  Stephens,  and  Williams  £  Wi7?iams,forRe8pondent8. 

Sharpstein,  J.  —  The  plaintiff  as  administrator  of  the  estate 
of  Eli  W.  Hawkins,  deceased,  alleges  that  he  in  his  lifetime  was 
induced  to  enter  of  record  in  due  form  the  satisfaction  of  a  mort- 
gage executed  by  the  defendants  P.  B.  Hawkins  and  Arnold 
vpon  certain  real  estate,  of  which  they  were  the  owners,  to  secure 
the  payment  of  their  promissory  note  to  said  intestate,  by  the 
agreement  of  said  mortgagors  that  defendant  P.  B.  Hawkins 
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should  convey  his  interest  in  said  promissory  note  to  defendant 
Arnold,  and  he  to  defendant  Adaline  Hawkins,  and  she  to  the 
defendants  Edward  Hawkins,  EfiRe  Hawkins,  and  Eli  Hawkins, 
minor  children  of  said  intestate,  to  be  held  by  them  in  trust  for 
him.  The  several  conveyances  were  made,  but  that  from  defend- 
ant Adaline  to  said  minor  children  conveyed  the  property  to 
them  absolutely  and  not  in  trust  for  said  intestate.  And  the 
conveyance  from  defendant  Arnold  to  said  defendant  Adaline, 
who  is  and  at  the  time  of  the  execution  of  said  deed  was  the  wife 
of  said  defendant  P.  B.  Hawkins,  expresses  on  its  face  a  consid- 
eration of  one  dollar. 

It  is  alleged  that  the  sole  consideration  for  releasing  the  mort- 
gage was  the  agreement  of  the  defendants  P.  B.  Hawkins  and 
Arnold  that  the  legal  title  to  the  property,  by  the  circuitous 
method  above  stated,  should  be  vested  in  intestate's  said  minor 
children,  to  be  by  them  held  in  trust  for  him.  And  that  said 
agreement  was  not  carried  out.  Appellant's  insistence  is  that 
the  conveyance  is  in  terms  absolute;  and  does  not  convey  any 
title  whatever,  because  the  conveyance  from  defendant  Arnold 
to  defendant  Adaline,  the  grantor  in  said  deed  to  said  minors, 
expresses  a  valuable  consideration,  which,  she  being  a  married 
woman  at  the  time,  vested  the  title  in  the  community.  And  it 
is  alleged  in  the  complaint  that  said  defendants  P.  B.  Hawkins 
and  Arnold  falsely  and  fraudulently  represented  to  said  intestate 
that  the  deed  of  said  defendant  Adaline  to  said  minors  conveyed 
a  perfect  legal  title  to  them  in  trust  for  him,  and  that  on  the 
faith  of  that  representation  he  released  said  mortgage.  There- 
fore the  plaintiff  prays  to  have  said  release  cancelled,  and  for  a 
judgment  of  foreclosure  of  the  mortgage. 

The  infant  defendants  by  their  guardian  deny  in  their  answer 
all  the  allegations  upon  which  the  plaintiff  bases  his  claim  to 
have  the  release  of  the  mortgage  cancelled.  And  after  the 
plaintiff  had  introduced  his  evidence  upon  the  issues  so  raised 
and  rested,  the  court  on  motion  of  defendant  granted  a  nonsuit. 
Plaintiff  moved,  on  a  statement,  for  a  new  trial,  which  was 
denied;  and  from  that  order  this  appeal  is  taken. 

There  is  no  evidence  tending  to  prove  that  any  misrepresenta- 
tions were  made  to  the  intestate,  or  that  he  did  not  know  the 
exact  character  and  effect  of  the  several  deeds  executed  in  con- 
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sideration  of  his  releasing  his  mortgage  on  the  premises.  One 
witness  who  was  present  at  the  negotiation  testified  that  the 
only  consideration  for  the  release  of  the  mortgage  was  "  the  deed 
of  Adaline  Hawkins  executed  to  the  children.^* 

Conceding  that  the  evidence  shows  that  no  part  of  the  sum 
claimed  to  be  due  on  the  mortgage  was  ever  paid,  we  discover 
no  evidence  which  would  justify  any  court  in  finding  that  the 
release  was  obtained  by  misrepresentation,  or  executed  by  mis- 
take. In  the  absence  of  any  such  evidence  the  release  cannot  be 
avoided  on  the  simple  ground  of  want  of  consideration.  It  does 
not  appear  that  the  consideration  was  not  just  what  all  the 
parties  contemplated,  and  the  evidence  introduced  by  plaintiff 
tends  to  prove  that  it  was. 

Evidence  of  declarations  made  by  intestate  after  he  had  exe- 
cuted the  release  was  clearly  inadmissible,  and  it  was  not  error 
to  strike  it  out  after  it  had  been  erroneously  admitted. 

The  objection  to  the  introduction  in  evidence  of  the  letter  of 
defendant  P.  B.  Hawkins,  written  long  after  the  execution  of 
the  deeds,  was  properly  sustained. 

Judgment  and  order  affirmed. 

Thornton,  J.,  and  Myrick,  J.,  concurred. 


[No.  9572.    Department  Two. — June  3,  1885.] 

MERCED  COUXTY,  Appellant,  v.  JAMES  E.  HICKS 
ET  AL.,  Respondents. 

Pbactice — Appearance  by  One  op  Sevebal  Defendants. — In  an  ac- 
tion against  several  defendants,  where  the  summons  has  not  been 
served  on  any  of  them,  an  appearance  by  an  attorney  at  the  re- 
quest of  one  of  the  defendants,  although  purporting  to  be  on  be- 
half of  all,  is  not  binding  upon  those  who  did  not  authorize  the 
appearance. 

Appeal  from  an  order  of  the  Superior  Court  of  Merced 
County  setting  aside  a  judgment  as  to  certain  defendants. 

This  was  an  action  upon  an  official  bond,  in  which  the  defend- 
ant Hicks  was  principal  and  the  other  defendants  sureties.  The 
remaining  facts  are  stated  in  the  opinion  of  the  court. 
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Frank  H.  Farrar,  Henry  Edgerion,  and  F.  M.  Ostrander,  for 
Appellant,  cited  Suydam  v.  Pitcher,  4  Cal.  280;  Holmes  v. 
Rogers,  13  Cal.  191;  Turner  v.  Caruthers,  17  Cal.  432. 

R.  H.  Ward,  for  Respondents. 

Sharpstein,  J.  —  Summons  was  not  served  on  any  of  the 
defendants  in  the  above  entitled  action.  At  the  request  of  one 
of  them.  Hicks,  an  attorney  signed  a  demurrer  which  on  its  face 
purports  to  be  the  joint  demurrer  of  all  of  them.  The  demurrer 
was  overruled,  no  one  appearing  to  sustain  it,  and  a  judgment 
oy  default  was  entered  against  all  of  the  defendants.  The  de- 
fendants other  than  Hicks  moved  to  vacate  the  judgment  on  the 
grounds  that  none  of  them  had  been  served  with  a  summons  or 
had  appeared  in  the  action.  The  motion  was  granted,  and  from 
the  order  granting  it  this  appeal  is  taken.  As  before  stated  there 
was  no  service  of  summons  on  any  of  the  defendants,  and  no 
appearance  by  any  of  the  respondents  in  the  action  unless  the 
demurrer  which  was  filed  by  Hicks  and  signed  at  his  sole  request 
by  an  attorney,  without  any  authority  from  respondents,  consti- 
tuted an  appearance  by  them.  We  think  there  was  no  appear- 
ance by  the  respondents.  "  A  defendant  appears  in  an  action 
when  he  answers,  demurs,  or  gives  written  notice  of  his  appear- 
ance, or  when  an  attorney  gives  notice  of  appearance  for  him.*' 
(Code  Civ.  Proc.  §  1014.)  But  a  defendant  cannot  be  said  to 
demur  unless  he  does  so  in  person  or  by  an  attorney  authorized 
to  represent  him. 

As  none  of  the  facts  stated  in  the  affidavit  on  which  the 
respondents  gave  notice  their  motion  would  be  based  were  denied, 
we  think  the  appellants  were  in  no  way  prejudiced  by  the 
attorney  who  signed  the  demurrer  being  permitted  to  explain 
under  oath  how  he  came  to  sign  it.  The  error,  if  it  be  one, 
could  not  as  we  view  it  affect  the  substantial  rights  of  any  of 
the  parties,  and  therefore  should  be  disregarded. 

Order  affirmed. 

Mybick,  J.,  and  Thornton,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[No.  8933.    Department  Two.— June  3,  1886.] 

THE  CITY  AND  COUNTY  OF  SAN   FRANCISCO,  Re- 
spondent, V.  JAMES  McGINN,  Appellant. 

Taication — Improvements  Erected  on  Lands  Leased  from  Munici- 
pality.— For  the  purpose  of  taxation,  improvements  erected  by  a 
lessee  upon  lands  owned  by  and  leased  from  a  municipal  corpora- 
tion are  regarded  as  the  property  of  the  lessee. 

Appk\l  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  refusing  a  new  trial. 

W.  C,  &  I.  0.  Burnett,  for  Appellant 

William  Craig,  and  John  L.  Love,  for  Respondent,  cited  Los 
Angeles  v.  Los  Angeles  City  Water  Works,  49  Cal.  638;  People 
V.  Morrison,  22  Cal.  74. 

Myrick,  J.  —  This  is  a  tax  suit,  the  defendant  claiming  that 
no  taxes  on  the  property  can  be  recovered  of  him.  The  city  and 
county  of  San  Francisco,  in  1875,  under  the  Act  of  March  30, 
1875,  leased  to  defendant  a  portion  of  the  school  lot  belonging 
to  the  city  and  county,  located  at  the  comer  of  Market  and  Fifth 
streets.  The  defendant  took  possession  of  the  leased  land,  and 
made  improvements  and  erected  a  substantial  four-story  frame 
building,  with  brick  foundation,  attached  to  the  soil.  For  the 
fiscal  year  1881-82  the  building  and  improvements  were  assessed 
to  defendant,  and  this  suit  is  to  recover  the  taxes.  The  de- 
fendant insists  that  he  is  not  liable  for  the  taxes,  because,  he 
says,  first,  the  city  and  county  owns  the  realty,  the  improve- 
ments and  building  are  portion  of  the  realty,  and  therefore  not 
his  property ;  and  second,  section  3887  of  the  Political  Code,  as 
in  force  at  the  date  of  the  lease,  declared  that  the  "  lessor  of  real 
estate  is  liable  for  the  taxes  thereon,"  and  the  city  and  county, 
being  liable,  cannot  recover  of  him. 

It  is  not  necessary  to  follow  and  answer  in  detail  the  various 
reasons  given  by  defendant  why  he  should  not  be  held  liable; 
it  is  sufficient  to  say  that,  for  the  purposes  of  revenue,  the  legis- 
lature of  this  State  has  observed  a  distinction  between  real  estate 
and  improvements,  and  that  distinction  has  been  recognized  by 
this  court. 
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Section  3607  of  the  Political  Code,  as  in  force  in  1875, 
declared  that  property  of  municipal  corporations  was  not  sub- 
ject to  taxation.  If,  as  contended,  the  building  and  improve- 
ments were  portion  of  the  realty  and  thus  held  exempt,  the 
provision  of  the  Constitution  of  1863,  as  to  uniformity  of  tax- 
ation, might  be  evaded. 

We  are  of  opinion  that,  for  the  purposes  of  revenue,  the 
defendant  was  the  owner  of  the  property  assessed,  and  that  he  is 
liable  for  the  taxes. 

Order  afiirmed. 

Shabpstein,  J.,  and  Thornton,  J.,  concurred. 


[No.  9893.    Department  Two.-— June  3,  1885.] 

D.   J.   HOBSWELL  et   al..  Appellants,  v.   FKANCISCO 

BUIZ  ET  AL.,  Eespondents. 

Mining  Claik — Occupation — Subsequent  Possession — Right  of 
Possession. — Prior  occupation  and  working  of  the  mineral  lands 
of  the  United  States,  without  complying  with  the  reouirements  of 
any  law,  either  federal,  district,  or  local  custom,  does  not  give 
a  right  of  possession  as  against  one  who  afterwards  peaceably  lo- 
cates a  mining  claim  covering  the  same  ground,  and  in  all  respect 
complies  with  the  federal  and  district  mininff  laws  and  regulations. 
From  the  time  the  second  person  has  perfected  his  location,  the 
prior  occupant  is  a  trespasser. 

Id. — Bound ABT  Lines  need  not  be  Parallel. — ^The  provision  of  the 
statute  of  1872,  requiring  the  end  lines  of  each  mining  claim  to 
be  parallel  to  each  other,  is  merely  directory,  and  no  consequence 
is  attached  to  a  deviation  from  its  direction. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  recover  the  possession  of  a  mining 
claim,  and  for  an  injunction  to  restrain  the  defendants  from 
extracting  and  removing  the  ore  therefrom.  The  plaintiffs 
based  their  rights  of  possession  upon  a  location  made  on  May  8, 
1884.  At  that  date  the  land  in  controversy  was  in  the  occupa- 
tion of  the  defendants,  who  were  engaged  in  working  it.  The 
further  facts  appear  in  the  opinion  of  the  court. 

Howard  &  Robarts,  for  Appellants. 
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Occupation  and  labor  alone  create  no  right  of  possession  in 
the  mineral  lands  of  the  United  States.  {Chapman  v.  Toy  Long, 
4  Sawy.  28;  AlcCormick  v.  Vames,  2  Utah,  355;  Belk  v. 
Meagher,  104  U.  S.  284;  Hopkins  v.  Noyes,  4  Mont.  550.)  The 
end  lines  of  the  claim  need  not  be  parallel,  {Eureka  Case,  4 
Sawy.  319.) 

Smith  &  Hupp,  for  Respondents. 

Sharpstein,  J.  —  The  instructions  given  at  the  request  of 
the  defendants  in  some  instances  contradict  those  which  were 
given  at  the  request  of  the  plaintiffs.  For  example,  one  instruc- 
tion, given  at  plaintiffs^  request,  reads :  "  You  are  instructed 
that  if  a  party  goes  upon  the  mineral  lands  of  the  United  States 
and  works  thereon,  without  complying  with  the  requirements 
of  any  law,  either  federal,  district,  or  local  customs,  and  relies 
exclusively  on  his  possession  or  work,  and  a  second  party  locates 
peaceably  a  mining  claim  covering  the  same  ground,  and  in  all 
respects  complies  with  the  requirements  of  the  federal  and  dis- 
trict mining  rules,  laws,  and  regulations,  then  such  second  party 
is  entitled  to  the  possession  of  such  mineral  ground  as  against 
the  party  in  prior  possession,  who  is,  from  the  time  said  second 
party  has  perfected  his  location  and  complied  with  the  law,  a 
transgressor." 

At  the  request  of  defendants  the  following  was  given :  "  The 
jury  are  instructed  that,  independently  of  any  mining  laws  or 
customs,  a  party  who  first  takes  possession  of  an  unclaimed 
mineral  lode  for  mining  purposes,  may  hold  the  same  by  actual 
work  and  occupation,  to  the  extent  of  such  work  and  occupation, 
as  against  all  the  world,  except  the  paramount  proprietor, 
provided  that  he  neither  claims  nor  holds  in  excess  of  that  to 
which  he  would  be  entitled  by  virtue  of  a  compliance  with  the 
mining  laws." 

The  law  is  correctly  stated  in  the  one  first  given.  MorenJiaut 
V.  Wilson,  52  Cal.  263;  Chapman  v.  Toy  Long,  4  Sawy.  28; 
McCormick  v.  Vames,  2  Utah,  355 ;  Belk  v.  Meager,  104  U.  S. 
284;  Hopkins  v.  Noyes,  4  Mont.  550. 

In  the  Eureka  Case,  4  Sawy.  302,  the  court,  Field,  J.,  de- 
livering tlie  opinion,  said :  "  Tlie  provision  of  the  statutes  of 
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1872,  requiring  the  lines  of  each  claim  to  be  parallel  to.  each 
other,  is  merely  directory,  and  no  consequence  is  attached  to  a 
deviation  from  its  direction/' 

The  court  was  requested  by  plaintiffs  to  so  instruct  the  jury, 
and  refused  to  do  so.  We  think  the  instruction  should  have 
been  given. 

The  other  exceptions  are  overruled.  Judgment  and  order 
reversed. 

THOaNTON,  J.,  and  Myrick,  J.,  concurred. 


[No.   20054.     Department  Two.— June  4,   1886.] 

THE  PEOPLE,  Respondent,  v.  JOHN  LENNOX, 
Appellant. 

Cbiuitval  Law — Plea  of  Guilty — Withdbawal  of  Plea  after  Pun- 
ishment HAS  BEEN  Fixed. — In  a  prosecution  for  murder,  the  de- 
fendant, with  the  concurrence  of  his  attorney  and  other  persona 
of  whom  he  sought  advice,  pleaded  guilty.  The  court,  after  hear- 
ing evidence,  determined  the  degree  of  the  crime,  and  fixed  the 
punishment  at  death.  Heldf  that  the  defendant  could  not  after- 
wards withdraw  his  plea  and  plead  not  guilty. 

Id. — Waiveb  of  Right  to  Jury  Trial. — In  a  criminal  prosecution,  a 
defendant,  by  pleading  guilty,  waives  his  right  to  a  trial  by  jury. 

Appeal  from  a  judgment  and  certain  orders  of  the  Superior 
Court  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  F,  Godfrey,  for  Appellant. 

Attorney-General  Marshall,  for  Respondent. 

Myrick,  J.  —  The  defendant  was  accused  by  information  of 
the  crime  of  murder.  He  was  arraigned  and  pleaded  not 
guilty,  and  the  cause  was  set  for  trial.  On  the  day  set,  Sep- 
tember 4,  1884,  the  defendant  by  his  counsel  moved  the  court 
for  leave  to  withdraw  his  plea  of  not  guilty,  and  offered  to  plead 
nolo  contendere.  The  motion  was  objected  to  by  the  district 
attorney,  and  was  denied  by  the  court.  The  defendant  then 
asked  leave  to  withdraw  his  plea  of  not  guilty,  which  motion 
Lxvn.  CAi#. — 8 
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was  granted.  The  defendant  then  pleaded  guilty.  Thereupon 
the  court  proceeded  to  hear  evidence  for  the  purpose  of  fixing 
the  degree  of  the  crime.  Witnesses  were  examined,  as  well 
those  offered  by  the  defendant  as  for  the  prosecution  —  some 
thirty  in  all.  After  hearing  the  evidence,  the  court  fixed  the 
degree  of  the  crime  to  be  murder  in  the  first  degree,  and  set 
September  11,  1884,  as  the  day  on  which  the  punishment 
should  be  determined.  On  that  day,  the  court,  referring  to 
section  190  of  the  Penal  Code,  and  to  the  testimony  which  had 
been  taken,  declared  to  the  defendant  that  the  discretion  to  be 
exercised  by  the  court,  as  to  whether  the  punishment  should  be 
death  or  imprisonment  for  life,  was  the  same  as  that  to  be  exer- 
cised by  a  jury  determining  the  same  question,  and  that,  "  from 
the  evidence  in  this  case  I  can  find  no  circumstances  of  mitiga- 
tion, but  many  of  aggravation ;  the  fact  that  your  passions  were 
inflamed  with  strong  drink  can  furnish  no  extenuation.  I  must 
therefore  adjudge  that  you  be  taken  hence  by  the  sheriff  of  this 
county  to  its  county  jail,  where  you  will  be  by  him  retained 
until  at  a  time  and  place  to  be  hereafter  determined  by  the 
court  you  will  be  hanged  by  the  neck  until  you  are  dead." 

Thereupon,  and  before  the  clerk  had  entered  the  judgment  in 
the  record,  the  defendant's  attorney  moved  the  court  to  permit 
the  defendant  to  withdraw  the  plea  of  guilty,  and  to  plead  not 
guilty,  on  the  ground  that  the  defendant  had  been  misled  in 
withdrawing  his  plea  of  not  guilty,  and  pleading  guilty.  The 
reasons  given  in  the  record  why  the  defendant  deemed  himself 
misled  in  pleading  guilty  were  because  his  father,  a  deputy 
sheriff,  and  his  attorney,  expressed  to  him  the  belief  that  if  he 
pleaded  not  guilty  and  was  tried  by  a  jury,  the  jury  would  find 
him  guilty,  and  affix  the  death  penalty;  whereas,  if  he  pleaded 
guilty,  they  believed  the  court  might,  in  the  exercise  of  its 
judgment,  fix  the  pimishment  at  imprisonment  for  life. 

We  see  no  error.  The  defendant,  with  his  own  knowledge 
of  what  he  had  done,  with  the  concurrence  of  his  attorney  and 
such  others  as  he  sought  advice  of,  pleaded  guilty  to  the  charge ; 
the  court,  in  compliance  with  section  1192  of  the  Penal  Code, 
determined  the  degree,  and,  after  hearing  evidence,  determined, 
in  compliance  with  section  190  of  the  Penal  Code,  the  punish- 
ment.    All  the  proceedings  seem  to  have  been  according  to  law. 
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Not  until  after  the  court  had  performed  its  duty  of  fixing  the 
punishment  did  the  defendant  express  any  desire  to  reconsider 
his  plea  of  guilty. 

The  point  that  the  defendant  could  not,  hy  pleading  guilty, 
waive  a  trial  by  jury,  is  answered  adversely  to  him  by  the  deci- 
sion in  People  v.  Noll,  20  Cal.  164. 

The  judgment  and  the  orders  appealed  from  are  aifirmed,  and 
the  cause  is  remanded  to  the  Superior  Court  of  Los  Angeles 
County,  with  directions  to  proceed  according  to  law  in  carrying 
the  sentence  into  execution. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 


[No.   11031.    Department  Two.—June  4,   1886.] 

TOWNSEND   wood   et  al.,   Petitioners,   v.    THE  SU- 
PEBIOR     COURT    OP    MONTEREY     COUNTY,    Re- 

SPONDENT. 

Appkal  fbom  Justice's  Coubt — ^Undertaking — Justification  op 
Sureties. — Where  the  sufficiency  of  the  sureties  upon  an  under- 
taking on  appeal  from  a  Justice's  Court  is  excepted  to,  the  appeal 
cannot  be  perfected  by  filing  a  new  undertaking  without  notice 
to  the  adverse  party. 

Application  for  a  writ  of  review.  The  facts  are  stated  in 
the  opinion  of  the  court. 

Oeil  &  Morehottsej  for  Petitioners. 

Wm.  H.  Webb,  for  Respondent. 

The  Court.  —  Certiorari.  In  perfecting  his  appeal  from  the 
Justice's  Court  to  the  Superior  Court,  the  appellant  gave  an 
undertaking.  The  adverse  party  excepted  to  the  sufficiency  of 
the  sureties.  Neither  the  sureties  in  the  undertaking  nor  other 
sureties  justified ;  but,  instead  thereof,  the  appellant  filed  a  new 
undertaking  with  other  sureties.  In  so  doing  he  gave  no  notice 
as  required  by  the  last  clause  of  section  978  of  the  Code  of  Civil 
Procedure.  Such  being  the  case,  "  the  appeal  must  be  regarded 
as  if  no  such  undertaking  had  been  given.''    The  statute  is 
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j)oreraptory.  Without  the  justification  of  the  sureties  named  iu 
the  un(li>rtaking,  or  other  sureties  in  their  stead,  upon  notice  to 
the  adverse  party,  the  appeal  was  not  perfected,  and  the  Superior 
Court  has  no  jurisdiction  of  the  case.  The  motion  to  dismiss 
the  appeal  should  have  been  granted. 

The  proceedings  in  the  Superior  Court  are  annulled. 


[No.  0947.     In  Bank.— June  6,   1886.] 

A.    M.    ROSBOROUGH,     Petitioner,    v.     CHARLES     T. 

BOARDMAX,   County  Auditor,  etc..  Respondent. 

County  Assessor  of  Alameda  County — ^Acjt  of  February  10,  1874. 
Abolishing. — The  Act  of  February  10,  1874,  abolishing  the  office 
of  county  assessor  of  Alameda  County,  and  creating  the  office 
of  township  assessor,  is  constitutional.  Such  act  was  not  re- 
pealed by  the  Act  of  March  7,  1881,  amending  section  4109  of  the 
Political  Code. 

Id. — County  Government  Act. — After  the  passage  of  the  Act  of 
January  10,  1874,  and  until  the  first  Monday  after  the  Ist  day 
of  January,  1885,  the  date  on  which  the  provisions  of  the  County 
Government  Act  of  March  14,  1883,  creating  county  offices,  took 
effect,  there  was  no  such  office  as  county  assessor  of  Alameda 
County. 

Public  Office — ^Vacancy  in,  How  Created. — A  public  office  does  not 
become  vacant  except  upon  the  happening  of  one  of  the  events 
enumerated  in  section  096   of  the  Political  Code. 

Application  for  a  writ  of  mandate  to  compel  the  respondent, 
as  county  auditor  of  Alameda  County,  to  draw  his  warrant  in 
payment  of  the  petitioner's  salary  as  county  assessor  for  the 
month  ending  on  the  first  Monday  in  February,  1885.  Neither 
at  the  general  election  held  in  1882,  nor  subsequent  thereto, 
had  any  person  been  elected  or  appointed  to  the  office  of  county 
assessor  of  Alameda  County,  until  on  December  15,  1884,  the 
board  of  supervisors  appointed  the  petitioner  to  fill  the  vacancy 
supposed  to  exist  in  such  office.  The  further  facts  are  stated  in 
the  opinion  of  the  court. 

R.  A,  Redman,  for  Petitioner. 

S.  P.  TIall,  District  Attorney,  Wm,  R,  Davis,  and  E,  C,  Robin- 
son, for  Respondent. 

Sharpstein,  J.  —  If  there  was  not,  immediately  preceding 
the  date  of  the  passage  of  the  act  to  "  establish  a  uniform  system 
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of  county  and  township  governments*'  (approved  March  11, 
1883),  any  such  oflBce  as  that  of  "county  assessor  of  Alameda 
County,''  there  is  not  any  such  oflBce  now,  imless  it  was  created 
by  some  provision  of  that  act;  and  if  such  an  oflSce  was  created 
by  any  provision  of  that  act,  such  provision  did  not  take  eflfect 
prior  to  the  first  Monday  after  the  1st  day  of  January,  1885, 
as  clearly  appears  by  section  181 : — 

"Any  provision  of  this  act  creating  a  county  oflBce  in  any 
county  shall  not  (except  for  election  purposes)  take  eflfect  prior 
to  the  first  Monday  after  the  first  day  of  January,  eighteen 
hundred  and  eighty-five/'  (St.  and  Amdts.  to  Codes,  1883,  p. 
365.) 

The  petitioner's  alleged  appointment  was  made  prior  to  the 
1st  day  of  January,  1885,  and  before  any  provision  of  the  Act 
of  March  14,  1883,  "creating  a  county  office,"  in  Alameda 
County,  had  taken  eflfect.  Petitioner,  however,  insists  that  the 
Act  of  February  10,  1874,  which  abolished  the  oflBce  of  county 
assessor  of  Alameda  County  and  created  township  assessors,  was 
repealed  by  an  amendment  to  the  Political  Code.  But  this 
amendment,  although  passed  subsequently  to  the  Act  of  Febru- 
ary 10,  1874,  became  a  part  of  the  Political  Code  which  went 
into  eflPect  prior  to  the  passage  of  said  act.  As  originally 
adopted,  the  Code  denominated  and  enumerated  the  oflBcers  of  a 
county.     (Pol.  Code,  §  4103.) 

By  the  subsequent  Act  of  February  10,  1874,  the  provision 
of  that  Code,  making  "  an  assessor  "  a  county  oflficer  of  Alameda 
County,  was  repealed.  The  amendment  of  the  Code  which  took 
eflfect  March  7,  1881,  does  not  expressly  repeal,  nor  is  it  repug- 
nant to  any  of  the  provisions  of  the  Act  of  February  10,  1874. 
It  simply  fixes  the  time  of  the  election  of  the  several  oflBcers 
enumerated  in  it.  (Pol.  Code,  §  4109.)  But  for  the  Act  of 
February  10,  1874,  this  amendment  would  have  applied  to  Ala- 
meda County  as  fully  as  to  any  other.  After  the  passage  of  the 
Act  of  February  10,  1874,  Alameda  County  was  as  clearly 
excepted  from  the  operation  of  the  original  Code,  so  far  as  it 
related  to  the  oflfice  of  county  assessor,  as  if  the  exception  had 
been  made  in  that  Code.  And  if  it  had  been,  we  think  no  one 
would  seriously  contend  that  the  exception  was  repealed  or  in 
any  way  aflfected  by  the  amendment  of  March  7,  1881,     The 
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amendment  does  not  create  any  offices.  It  simply  provides 
when  elections  shall  be  held  for  filling  those  already  created. 
It  must  be  read  in  connection  with  the  other  provisions  of  the 
Code  in  which  it  is  incorporated.  And  being  so  read  it  cannot 
be  held  to  repeal  by  implication  an  act  which  was  passed  after 
the  adoption  of  the  Code,  and  which  in  no  way  relates  to  the 
subject  to  which  the  amendment  relates,  viz.,  the  time  of  electing 
county  officers. 

There  is  another  ground  on  which  we  think  this  application 
must  be  denied.  The  power  of  the  supervisors  to  appoint  peti- 
tioner depended  on  there  being  a  vacancy  in  the  office;  and  an 
office  becomes  vacant  on  the  happening  of  any  of  the  events 
enumerated  in  section  996  of  the  Political  Code,  among  which 
the  event  relied  on  in  this  case  is  not  mentioned.  The  enumera- 
tion in  the  Code  must  be  held  to  be  exclusive.  {People  v.  Tilton, 
37  Cal.  621 ;  Stratton  v.  Oulton,  28  Cal.  51 ;  People  v.  Bissell, 
49  Cal.  411.) 

In  Mitchell  v.  Crosby,  46  Cal.  97,  this  court  said:  "When 
the  Code  mentions  assessors  it  must  be  construed  as  meaning 
district  assessors  as  well  as  county  assessors,  so  long  as  the 
present  district  assessors  remain  in  office,*'  which  would  be  until 
the  happening  of  one  of  the  events  enumerated  in  section  996  of 
the  Political  Code,  or  the  election  and  qualification  of  their 
successors.     (Pol.  Code,  §  876.) 

Thus  far  we  have  assumed  that  the  Act  of  February  10,  1874, 
was  constitutional.  Counsel  for  petitioner  insists  that  it  was 
not.  It  was  passed  while  the  late  Constitution  was  in  force,  and 
if  during  that  period,  it  or  a  similar  act  was  held  to  be  constitu- 
tional, the  question  must  now  be  regarded  as  settled.  In  People 
V.  Central  P.  R.  Co.  43  Cal.  398,  the  constitutionality  of  an  act 
which  provided  for  the  election  of  district  assessors  for  Placer 
County  was  attacked  on  the  same  groimds  that  the  constitution- 
ality of  the  act  under  which  township  assessors  for  Alameda 
County  were  elected  is  now  attacked,  and  was  held  to  be  consti- 
tutional. In  People  v.  Placerville  &  S.  P.  V.  R.  Co,  34  Cal. 
656,  it  was  held  that  in  El  Dorado  County,  which  was  divided 
into  revenue  districts  corresponding  to  the  several  townships,  the 
authority  of  each  assessor  was  limited  to  the  district  within  and 
for  which  he  was  elected ;  implying  that  within  their  respective 
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districts  they  had  the  power  to  assess  property.  These  cases  are 
in  our  opinion  decisive  of  the  question. 

As  the  right  of  the  petitioner  depends,  (1)  on  there  being  such 
an  office  as  that  which  he  claims  to  have  been  appointed  to  fill, 
at  the  date  of  his  alleged  appointment;  and  (2)  on  there  being  a 
vacancy  in  the  office  at  that  date,  it  follows  from  the  foregoing 
that  his  application  for  a  writ  to  compel  the  respondent  to  draw 
his  warrant  on  the  treasurer  for  the  payment  of  his  (petitioner's) 
salary  as  ''  county  assessor ''  must  be  denied. 

Application  denied. 

MoREisoN,  C.  J.,  Mybick,  J.,  Eoss,  J.,  and  McKinbtry,  J., 
concurred. 

Thornton,  J.,  concurring.  —  I  concur  in  the  judgment  in  this 
cause,  and  in  the  opinion  except  as  to  that  portion  which  relates 
to  vacancies  in  office  and  the  effect  attributed  to  section  996  of 
the  Political  Code.  I  am  of  opinion  that  an  office  is  vacant 
which  has  never  had  an  incumbent  legally  elected  or  appointed; 
and  becomes  vacant  where  the  term  fixed  by  law  of  the  incum- 
bent thus  legally  elected  or  appointed  has  expired,  though  he 
may  hold  over  until  his  successor  is  elected  or  appointed  and  has 
qualified.  If  this  is  not  so,  the  term  of  certain  officers  is  ex- 
tended by  an  act  of  the  legislature  (§  996,  Pol.  Code)  in  direct 
violation  of  the  last  clause  in  section  9,  article  xi.,  of  the  Con- 
stitution. There  may  be  other  cases  where  an  office  becomes 
vacant  in  the  sense  of  the  words  "  becomes  vacant "  employed  in 
aritcle  v.,  section  8,  of  the  Constitution,  not  mentioned  above  or 
defined  in  section  996.  The  question  discussed  in  the  portion  of 
the  opinion  to  which  I  cannot  give  my  assent,  does  not  arise  in 
the  case,  for  when  it  is  said,  as  it  is  in  the  opinion,  that  "  the 
petitioner's  alleged  appointment  was  made  prior  to  the  1st  day  of 
January,  1885,  and  before  any  provision  of  the  Act  of  March 
14,  1883,  creating  a  county  office  in  Alameda  County,  had  taken 
effect,**  the  question  as  to  vacancy  is  determined,  and  that  by 
holding  that  there  was  no  vacancy  at  that  time. 
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[No.  9895.    Department  Two.— June  10,  1885.] 

I.  A.  McCEAEY,  Respondent,  v.  V.  BEAUDRY, 
Appellant. 

Watkb — Sale  and  Distribution — ^Public  Use — Franchise. — ^A  person 
engaged  in  furnishing  water  to  the  inhabitants  of  a  city  under 
a  franchise  permitting  him  to  lay  pipes  through  the  streets  for 
that  purpose  and  to  sell  the  water,  cannot  without  reasonable 
cause  shut  off  the  water  from  one  of  such  inhabitants  who  is 
using  the  same  at  a  fixed  rate.  The  use  of  water  appropriated 
for  sale,  rental,  or  distribution  is  a  public  use,  and  the  right  to 
collect  rates  or  compensation  for  the  use  of  water  furnished  to  the 
inhabitants  of  a  city  is  a  franchise  which  can  only  be  exercised 
by  authority  of  and  in  the  manner  prescribed  by  law. 

Mandamus — Affidavit — ^Demurrer. — The  affidavit  upon  which  a  writ 
of  mandate  is  issued  may  be  treated  as  a  complaint,  and  de- 
murred to  accordingly,  but  it  is  not  necessary  that  the  affidavit 
should  contain  the  title  of  the  action  or  proceeding  in  which  it  is 
made. 

Id. — The  affidavit  in  this  case  examined,  and  held  to  be  sufficient. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Godfrey,  for  Appellant. 

The  affidavit  was  properly  demurred  to.  (People  v.  Lake 
County,  33  Cal.  492;  Knox  v.  Los  Angeles  County,  58  Cal.  59.) 
The  defendant  was  not  bound  to  supply  the  plaintiff  with  water. 
(Dillon  on  Municipal  Corp.  §§  549,  551;  Patterson  Qas  Light 
Co.  V.  Brady,  3  Dutch.  245.) 

Wells,  Van  Dyke  &  Lee,  for  Eespondent. 

The  affidavit  need  not  contain  the  title  of  the  action.  (High 
on  Extraordinary  Eemedies,  §  509,  and  cases  there  cited.)  The 
use  of  the  water  is  a  public  use.  {People  v.  Stephens,  62  Cal. 
209;  Munn  v.  Illinois,  94  U.  S.  12C.) 

Sharpstein,  J.  —  This  is  an  appeal  from  a  judgment  that  a 
writ  of  mandate  issue  as  prayed  in  the  affidavit  of  plaintiff. 

The  affidavit  was  properly  treated  as  a  complaint,  which  was 
demurred  to  by  defendant  on  several  grounds,  the  principal  one 
of  which  is  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  complaint  shows  with  reasonable  certainty 
that  the  defendant  obtained  from  the  city  of  Los  Angeles  per- 
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mission  to  lay  water-pipes  in  the  streets  of  said  city  for  the  con- 
veyance of  water  for  his  use  and  that  of  the  citizens  residing  in 
what  is  known  as  "  the  hilly  section  "  of  said  city,  "  to  whom  he 
might  sell  or  give  water."  That  after  obtaining  such  permission 
the  defendant  laid  pipes  in  said  streets  and  through  them  con- 
ducted water  to  said  section,  which  he  sold  to  the  residents  of 
said  section,  of  whom  the  plaintiff  was  one,  at  certain  monthly 
rates,  which  the  plaintiff  paid  until  November,  1884,  when  the 
defendant,  without  any  valid  excuse  for  so  doing,  shut  the  water 
off  from  the  plaintiff's  premises  and  refused  to  turn  it  on  again. 
Appellant  insists  that  the  facts  alleged  are  not  suflBcient  to 
impose  on  him  any  duty  or  obligation  to  furnish  the  respondent 
with  water. 

It  appears  sufficiently  clear  that  appellant  had  appropriated 
water  for  distribution  and  sale,  and  that  he  had  acquired  and 
was  exercising  the  right  to  collect  rates  from  the  inhabitants  of 
the  city  of  Los  Angeles  for  the  use  of  it;  and  the  use  of  all 
water  appropriated  for  sale,  rental,  or  distribution  is  declared  by 
the  Constitution  to  be  a  public  use ;  and  the  right  to  collect  rates 
or  compensation  for  the  use  of  water  to  the  inhabitants  of  any 
city  is  a  franchise  which  cannot  be  exercised  except  by  authority 
of  and  in  the  manner  prescribed  by  law.  (Const,  art.  xiv.) 
Whenever  water  is  appropriated  for  distribution  and  sale,  the 
public  has  a  right  to  use  it.  That  is,  each  member  of  the  com- 
munity, by  paying  the  rate  fixed  for  supplying  it,  has  a  right  to 
use  a  reasonable  quantity  of  it,  in  a  reasonable  manner.  Water 
appropriated  for  distribution  and  sale  is  ipso  facto  devoted  to  a 
public  use,  which  is  inconsistent  with  the  right  of  the  person  so 
appropriating  it  to  exercise  the  same  control  over  it  that  he 
might  have  exercised  if  he  had  never  so  appropriated  it. 

In  one  part  of  the  affidavit  it  is  stated  that  affiant  "  has  been 
paying  the  said  Beaudry  for  said  water  at  the  regular  rates 
established  and  demanded  of  affiant  by  said  Beaudry,''  and  in 
another  "  that  affiant  has  been  paying  said  V.  Beaudry  for  water 
for  use  on  said  premises  for  domestic  and  irrigating  purposes 
during  the  eight  months  last  past  at  the  rate  of  $2.25  per  month; 
and  affiant  alleges  that  he  has  been  at  all  times,  and  is  now, 
ready  and  willing  to  pay  to  said  V.  Beaudry  the  sum  of  money 
fixed  as  the  established  rate  for  use  of  water  on  said  premises. 
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which  he  alleges  was,  and  is  now,  the  sum  tendered  as  aforesaid, 
to  wit,  the  sum  of  $2.25  per  month,  and  that  no  greater  ^um 
has  been,  nor  is  now,  demanded  by  said  Beaudry  for  the  use  of 
water  on  said  premises  for  domestic  use  and  irrigating  purposes." 
Reading  the  two  paragraphs  together  it  appears  that  the  rate 
established  by  appellant  for  supplying  respondent  with  water 
was  $2.25  per  month,  which  he  paid  as  long  as  he  was  supplied 
with  water,  and  has  at  all  times  since  been  ready  and  willing  to 

pay- 

The  facts  alleged  in  the  complaint  show  to  our  satisfaction 
that  the  appellant  was  in  the  exercise  of  a  franchise  which  he 
could  not  exercise  except  by  authority  of  and  in  the  manner 
prescribed  by  law,  and  that  the  law  enjoined  on  him  the  duty, 
resulting  from  that  trust,  of  furnishing  respondent  with  water. 

The  writ  was  issued  according  to  the  requirement  of  the  Code 
upon  the  affidavit  of  respondent,  the  party  beneficially  inter- 
ested, and  such  affidavit  was  as  valid  and  efiEectual  without  the 
title  of  the  action  or  proceeding  in  which  it  was  made,  "  for  any 
purpose  as  if  duly  entitled."     (Code  Civ.  Proc.  §  1046.) 

The  affidavit,  in  a  case  like  this,  may  be  treated  as  a  complaint, 
and  still  remain  an  affidavit,  to  all  intents  and  purposes. 

We  think  the  demurrer  was  properly  overruled. 

Judgment  affirmed. 

Myrick,  J.,  and  Thornton,  J.,  concurred. 


[No.  8576.     Department  Two. — June  22,   1885.] 

T.  H.  HATCH  ET  AL.,  Respondents,  v.  NEW  ZEALAND 
INSURANCE  COMPANY,  Appellant. 

Insubancb  Policy — Construction — False  Description. — In  a  policy 
of  fire  insurance,  a  portion  of  the  description  which  is  false  will 
be  disregarded,  where  enough  remains  to  identify  the  property. 

Appeal  from  a  judgment  of  the  .Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

Tlie  fads  are  staled  in  the  opinion  of  the  court. 
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W.  S.  GoodfeUotr,  for  Appellant,  cited  liryrc  \.  Lorillard  Ina, 
Co,  55  N.  Y.  240,  245,  24<;:  Tlinwm  v.  ThonuuH.  (J  ihirn  & 
E.  ()7(). 

7.  R.  Brandon,  for  Kespondents,  cited  W.  F.  Mutual  Ins, 
Co.  V.  Miller,  1  Handy,  325;  Aurora  Fire  Ins.  Co.  v.  Eddy, 
49  HI.  lOG;  Wells,  Fargo  &  Co,  v.  Pacific  Ins.  Co.  44  Cal.  397; 
Heath  v.  Franklin  Ins.  Co,  1  Cush.  257;  Vance  v.  Fore,  24 
Cal.  445. 

Thorxton,  J.  —  The  defendant  insured  the  property  of  the 
plaintiif  in  the  Overland  Free  Warehouse,  situate  at  the  north- 
east comer  of  Third  and  King  streets,  San  Francisco.  It  makes 
no  difference  that  this  building  was  styled  in  the  policy  Over- 
land Free  Warehouse  No.  1.  As  it  was  actually  Overland 
Free  W^arehouse  No.  2,  instead  of  No.  1,  the  part  of  the  descrip- 
tion No.  1  in  the  policy  should  be  rejected  as  false.  No.  2  was 
the  warehouse  at  the  corner,  while  No.  1  was  forty-six  feet 
distant  from  it.  If  the  property  intended  to  be  conveyed  is 
described  in  a  deed  as  Overland  Free  Warehouse  No.  1,  situate 
on  the  northeast  corner  of  Third  and  King  streets,  San  Francisco, 
upon  proof  that  a  warehouse  of  that  name  was  situate  at  the 
northeast  corner  of  the  streets  named,  such  warehouse  would  be 
held  to  pass  to  the  grantee,  though  described  as  No.  1,  when  it 
was  really  No.  2. 

It  appearing  by  the  proof  of  the  actual  condition  of  the  prop- 
erty that  the  description  No.  1  was  false,  and  that  the  remaining 
description  of  the  property  sufficiently  identified  it,  the  false 
part  should  be  rejected.  We  know  no  reason  why  this  rule 
does  not  apply  to  a  description  of  property  in  a  policy  of  insur- 
ance, as  well  as  to  a  description  of  property  in  a  conveyance. 

The  findings  sufficiently  identify  the  warehouse  in  which  the 
property  insured  was  stored. 

There  is  no  error,  and  the  judgment  and  order  are  affirmed. 

Ordered  accordingly. 

Sharpstein,  J.,  and  Myrick,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[Xo.   8526.     Department  Two.--June  22,   1885.] 

PHILIP  GEROLD,  Appellant,  v.  THE  J.  M.  BRUNSWICK 

&  BALKE  COMPAXV,  Respondent. 

New  TRiAii — Insufficiency  of  Evidence — Verdict — Appeal — Discbe- 
TioN. — A  motion  for  a  new  trial  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  is  addressed  to  the 
sound  legal  discretion  of  the  trial  court,  and  an  order  granting  a 
new  trial  on  that  ground  will  not  be  reversed  on  appeal  unless 
a  manifest  abuse  of  discretion  appears. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  granting  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the  breach  of 
a  contract  to  employ  the  plaintiff  as  a  commercial  traveler.  A 
trial  by  jury  was  had  and  a  verdict  rendered  for  the  plaintiff. 
The  further  facts  are  stated  in  the  opinion  of  the  court. 

T.  J,  Crowley,  and  R.  Percy  Wright,  for  Appellant. 

J.  E,  McElraih,  and  J.  M.  Rothschild,  for  Respondent. 

Thornton,  J.  —  The  specifications  of  the  particulars  in  which 
the  evidence  was  insufficient  to  justify  the  verdict  are  sufficient. 

This  appeal  is  from  an  order  granting  a  new  trial  on  motion  of 
the  defendant.  The  only  ground  on  which  the*  court  below 
could  have  granted  it  was  the  insufficiency  of  the  evidence  to 
justify  the  verdict;  and  it  has  been  uniformly  held  by  this  court 
that  a  motion  for  a  new  trial  on  this  ground  is  addressed  to  the 
sound  legal  discretion  of  the  court,  and  that  on  appeal  from  an 
order  of  the  trial  court  granting  such  new  trial,  this  court  will 
not  reverse  the  order,  unless  it  appears  that  there  has  been  a 
manifest  abuse  of  such  discretion.  {Hall  v.  Bark  Emily,  33 
Cal.  522;  Phelps  v.  Union  C.  M,  Co,  39  Cal.  410;  Pierce  v. 
Schadeth  55  Cal.  406;  Bronner  v.  Wetzlar,  55  Cal.  419.)  We 
find  no  abuse  of  discretion  here,  though  the  evidence  is  conflict- 
ing. {Oidlahan  v.  Starhuck,  21  Cal.  413;  Dickey  v.  Davis,  39 
Cal.  565.) 

Order  affirmed. 

Sharpstein,  J.,  and  Myrick,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[No.   9744.     Department   One.— June  23,    1885.] 

WILLIAM  H,  CHENEY,  Appellant,  v,  J.  R.  NEWBERRY 
&   CO.,  Respondents. 

Lease — Contract  for — Payment  of  Rent — Cancellation. — An  en- 
try under  a  written  contract  for  a  lease  for  a  stated  term,  and  at 
a  specified  rent,  and  the  payment  and  receipt  of  the  rent,  consti- 
tute a  valid  lease  between  the  parties  for  the  term  and  at  the 
rental  specified.  Neither  party  can  subsequently  cancel  the  con- 
tract without  the  consent  of  the  other. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Ber- 
nardino County. 

Action  for  unlawful  detainer.  The  complaint,  in  addition  to 
the  averments  mentioned  in  the  opinion,  alleged  that  on  the  24th 
day  of  April,  1884,  the  plaintiff  notified  the  defendants,  that  if 
they  continued  to  occupy  the  leased  premises  after  the  1st  day 
of  June,  1884,  the  rent  would  be  raised  to  $100  per  month;  that 
the  defendants  did  so  continue  in  occupation  for  several  months, 
and  refused,  after  a  three-days  demand  so  to  do,  either  to  pay 
the  increased  rent  or  surrender  possession  of  the  premises.  The 
demurrer  of  the  defendants  to  the  complaint  was  sustained, 
and  upon  the  refusal  of  the  plaintiff  to  amend,  judgment  was 
entered  thereon.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Henry  M.  Willis,  for  Appellant. 

Satterwhite  &  Curtis,  for  Respondents. 

RosS;  J.  —  The  demurrer  to  the  complaint  was  properly  sus- 
tained. The  complaint  alleges  that  on  the  1st  of  June,  1883, 
imder  a  written  contract  for  a  lease  of  a  certain  lot  of  land  for 
the  term  of  three  years,  at  a  rental  of  $G6.G6  per  month,  payable 
in  advance,  the  defendants  entered  into  possession  of  the  prem- 
ises. That  on  the  37th  of  September,  1883,  being  still  in  pos- 
session, defendants  notified  plaintiff  "that  they  rescinded  and 
cancelled  the  contract  for  a  lease  aforesaid  and  refused  to  be 
bound  by  it."  That  defendants  continued  to  occupy  the  prem- 
ises, "and  plaintiff  elected  to  receive  from  them  for  the  year 
ending  June  1,  1884,  the  rent  therefor  at  the  rate  of  $66.66  per 
month/'     Unless,  in  this  condition  of  affairs,  it  can  be  said  that 
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defendants  were  not  holding  the  premises  under  the  contract 
under  which  they  originally  entered,  it  is  quite  clear  that  the 
action,  which  is  unlawful  detainer,  cannot  be  maintained  upon 
the  averments  contained  in  the  complaint.  The  entry  under  the 
written  contract  for  a  lease  for  a  stated  term  and  at  a  stated 
rent,  and  the  payment  and  receipt  of  the  rent,  constituted  a  valid 
lease  between  the  parties  for  the  term  and  at  the  rental  specified. 
(1  Wash.  Eeal.  Prop.  pp.  397,  398.)  Neither  party  could  subse- 
quently cancel  the  contract  without  the  consent  of  the  other,  and 
that  the  plaintiff  did  not  consent  to  the  proposed  cancellation  is 
manifest  from  his  subsequent  acceptance  of  the  rent  in  accord- 
ance with  the  terms  of  the  contract.  Payment  and  receipt  of 
the  rent  was  only  consistent  with  a  recognition  by  lessor  as  well 
as  lessee  that  the  lease  was  in  force. 

Judgment  affirmed. 

• 

MoKee,  J.,  and  McKinstey,  J.,  concurred. 


[No.  9762.    Department  One.— June  23,   1886.] 

WILLIAM  H.  CHENEY,  Respondent,  v.  J.  E.  NEWBERRY 
&  CO.,  Appellants. 

Pabtnersuip — Business  done  undee  Fictitious  Name — Assignment 
OF  Partnership  Claim. — Section  2468  of  the  Civil  Code,  requiring 
partners  doing  business  under  a  fictitious  name  to  file  and  pub- 
lish a  certificate  of  copartnership  before  they  can  maintain  an 
action  on  a  partnership  demand,  does  not  prevent  the  assignment 
by  them  ot  a  valid  partnership  claim,  although  they  have  not  filed 
or  published  the  required  certificate. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  action  was  brought  to  recover  on  a  partnership  claim 
originally  in  favor  of  Wm.  TI.  Cheney  &  Co.,  and  by  them 
assigned  to  the  plaintiff.  Cheney  &  Co.  had  never  filed  or  pub- 
lished the  certificate  required  by  section  24G8  of  the  Civil  Code. 
ITie  defendants  requested  the  court  to  instruct  the  jury  that 
if  they  believed  the  assignment  was  made  for  the  purpose  of 
evading  the  requirements  of  section  2468,  the  plaintiff  could  not 
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maintain  the  action.     The  court  refusod  so  to  instruct,  to  which 
ruling  the  defendants  excepted. 

Satierwhite  &  Curtis,  for  Appellants. 

Uenry  M.  Willis,  for  Eespondent. 

Eoss^  J.  —  Appellants  contend  that  the  provision  of  the 
Civil  Code  to  the  effect  that  persons  doing  business  as  partners, 
contrary  to  the  provisions  of  the  article  requiring  the  filing  and 
publishing  of  a  certificate  showing  the  names  and  residence  of 
all  of  the  members  of  the  partnership,  "  shall  not  maintain  any 
action  upon  or  on  account  of  any  contracts  made  or  transactions 
had  in  their  partnership  name,''  also  preclude  such  persons  from 
assigning  a  valid  claim  held  by  them  as  partners.  There  is 
nothing  in  the  point. 

Judgment  affirmed  with  ten  per  cent  damages. 

McKiNSTRY,  J.,  and  MoKeb,  J.,  concurred. 


[No.  8013.    Department  One.^June  23,   1886.] 
CHARLES  MAIX,  Respondent,  v.  EUGENE  CASSERLY 

ET  AL.,  Appellants. 

CoBPOBATioN — Promissobt  Note — ULTRA  ViREs. — A  corporation  is  lia- 
ble on  its  promissory  note,  the  consideration  of  which  it  has  re- 
ceived and  retained,  although  the  note  was  executed  in  pur- 
suance of  a  contract  ultra  vires. 

Pbomissort  Note — Interest  upon  Default — How  Computed. — Where 
a  promissory  note  provides  that  in  case  of  non-payment  at  ma- 
turity it  shall  bear  interest  at  a  certain  rate  until  paid,  interest 
should  be  computed  upon  it  from  its  date  and  not  from  the  time 
of  default. 

« 
Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 

and  county  of  San  Francisco. 
The  facts  are  stated  in  the  opinion  of  the  court. 
W,  S.  Ooodfellow,  for  Appellants. 
J.  Howard  Smith,  for  Respondent. 


Digitized  by  VjOOQ IC 


128  Main  v,  Casserly.  [Sup.  Ct. 

McKsE,  J.  —  This  is  aB  action  against  the  stockholder  of  a 
corporation,  organized  under  the  laws  of  the  State,  by  the  name 
of  the  "  Lassen  County  Land  and  Flume  Company,"  to  recover 
judgment  upon  a  promissory  note  in  words  and  figures  fol- 
lowing : — 

"  $8,250.00.  San  Francisco,  July  25,  1877. 

"Twelve  months  after  date,  for  value  received,  the  Lassen 
County  Land  and  Flume  Company  promised  to  pay  to  the  order 
of  Henry  Toomy  eight  thousand  two  hundred  and  fifty  (8,250) 
dollars,  in  United  States  gold  coin,  without  interest.  In  case 
of  non-payment  at  maturity  this  note  shall  bear  interest  at  ten 
per  cent  per  annum  until  paid. 

"(Signed)  Eugene  Casserlt,  President,  etc. 

"  F.  R.  Bunker,  Secretary." 

[corporate  seal.] 

The  payee  of  the  note  was  a  stockholder  of  the  corporation 
and  owner  of  5,500  shares  of  its  stock.  At  the  same  time  he 
was  largely  indebted  to  the  corporation ;  and  he  proposed,  if  the 
company  would  buy  his  stock  at  a  stipulated  price  and  give  him 
its  promissory  note  to  secure  payment  of  the  same,  that  he  would 
negotiate  a  sale  of  the  note,  and  apply  the  moneys  which  he 
received  for  it  in  payment  of  his  debt  to  the  corporation.  Tlie 
company  agreed,  purchased  the  stock  by  the  formalities  required 
by  law,  and  executed  and  delivered  to  him  the  note  in  suit,  which 
he  sold,  indorsed,  and  delivered  to  the  plaintiff  before  maturity, 
and  out  of  the  moneys  received  in  the  transaction  he  paid  into 
the  treasury  of  the  corporation  several  thousand  dollars  in  satis- 
faction and  discharge  of  his  indebtedness  to  the  corporation. 

By  the  executed  agreement  the  company  has  therefore  received 
5,500  shares  of  stock  and  several  thousand  dollars,  which  it 
proposes  to  keep  and  repudiate  its  promissory  note,  upon  the 
ground  that  the  transaction  was  ultra  tvires  and  void. 

Assuming  that  the  contract  of  purchase  was  ultra  vires,  the 
law  does  not  allow  a  corporation  to  retain  the  benefits  which  it 
has  received  from  the  contract  and  escape  liability  upon  it. 
"  The  invalidity  of  a  contract,"  says  Mr.  Sedgwick  in  his  work 
on  Statutory  and  Constitutional  Law,  p.  73,  "  is  subject  to  the 
equitable  exception  that,  although  a  corporation  in  making  a 
contract  acts  in  disagreement  with  its  charter,  where  it  is  a 
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simple  question  of  capacity,  or  authority  to  contract,  arising 
either  on  a  question  of  rcguhirity  of  organization,  or  of  power 
conferred  by  the  charter,  a  party  who  has  had  the  benefit  of  the 
agreement  cannot  be  permitted,  in  an  action  founded  upon  it,  to 
question  its  validity.  It  would  be  in  the  highest  degree  inequi- 
table and  unjust  to  permit  the  defendant  to  repudiate  a  contract, 
the  fruits  of  which  he  retains." 

The  exception  referred  to  is  founded  upon  the  fact  that  the 
contract,  though  invalid,  has  been  executed  in  the  interests  of 
the  corporation  and  for  its  benefit  and  advantage.  Where, 
therefore,  it  has  received  the  fruits  of  such  a  contract,  it  cannot 
refuse  payment  on  the  ground  tliat  it  had  no  power  to  con- 
tract. It  would  be  otherwise  if  the  contract  had  not  been 
executed. 

The  law  of  the  subject  is  thus  expressed  in  Bradley  v.  Bradley, 
53  111.  413 :  "  While  a  contract  remains  executory  the  powers 
of  corporations  cannot  be  extended  beyond  their  charter  limits 
for  the  purpose  of  enforcing  it.  Not  only  so,  but  on  the  appli- 
cation of  a  stockholder  or  of  any  other  person  authorized  to 
make  the  application,  a  court  of  chancery  would  interfere  and 
forbid  the  execution  of  a  contract  tdtra  vires.  .  .  .  But  if 
one  of  the  contracting  parties  proceeds  in  the  performance  of  the 
contract,  expending  his  money  and  his  labor  in  the  production 
of  value,  which  the  corporation  appropriates,  we  can  never  hold 
the  corporation  excused  from  payment  on  the  plea  that  the 
contract  was  beyond  its  power. 

"In  cases  of  such  a  character  courts  simply  say  to  corpora- 
tions, you  cannot,  in  this  case,  raise  the  question  of  your  power  to 
make  the  contract.  It  is  sufficient  that  you  have  made  it,  and 
by  so  doing,  have  placed  in  your  corporate  treasury  the  fruits 
of  others'  labors,  and  every  principle  of  justice  forbids  that  you 
be  permitted  to  evade  payment  by  an  appeal  to  the  limitations 
of  your  charter.^' 

Upon  this  principle  rest  the  cases  of  Pixley  v.  W,  P,  R,  R. 
Co.  33  Cal.  198,  and  Foulke  v.  San  Diego  S,  P.  R.  R.  Co.  61 
Cal.  365,  decided  by  this  court. 

The  parties  contracted  that  in  case  of  non-payment  at  ma- 
turity, the  note  should  bear  interest  until  paid ;  and  there  was  no 
error  in  computing  interest  upon  it  from  its  date  and  not  from 

LXVn.    CAL. — 9 
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the  time  of  default.     {Uackenbury  v.  Sfiaw,  11  Ind.  392 ;  Parvin 
V.  Hoopes,  1  Morris,  294.) 

We  find  no  prejudicial  error  in  the  record. 

Judgment  aiBrmed. 

McKiNSTRY,  J.,  and  Boss,  J.,  concurred. 


[No.  8718.    Department  One.— June  23,   1885.] 

N.  MAEINI,  REsroNDENT,  v.  ROBERT  GRAHAM,  Superin- 
tendent OF  Public  Streets,  etc..  Appellant. 

PuBLio  Nuisance — Obbtbuctino  SmEWALK — Stbeet. — The  sidewalks 
of  a  public  street  of  a  city  are  parts  of  the  street,  and  the  ob- 
struction thereof  is  a  public  nuisance. 

Id. — Abatement  of  Nuisance — Action  by  Individual — Special  Dam- 
age.— ^A  private  individual  cannot  maintain  an  action  to  abate  such 
a  nuisance  when  the  injury  which  he  suffers  is  the  same  in  kind 
as  that  sustained  by  the  public,  although  it  may  be  greater  in 
degree. 

Id. — ^Legalized  Obstruction. — A  legalized  obstruction  in  the  sidewalks 
of  a  street  is  not  a  nuisance. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  T.  Humphreys,  W,  C.  Burnett  and  Isaac  0.  Burnett,  for 
Appellant. 

The  respondent  has  no  special  interest  giving  him  a  right  to 
the  writ  of  mandate.  He  is  not  the  party  beneficially  interested, 
nor  has  he  any  right,  not  common  to  all  the  people  of  the  State, 
from  the  enjoyment  of  which  he  is  precluded  by  the  appellant. 
His  only  injury  is  an  inconvenience,  greater  in  degree,  but  not 
different  in  kind  from  that  sustained  by  the  public.  (Code 
Civ.  Proc.  §§  367,  1085,  108G;  Wood  on  Nuisance,  655;  Hop- 
kins V.  W.  P.  R,  R.  Co,  50  Cal.  194;  Bigley  v.  Nunan,  53  Cal. 
403;  Payne  v.  McKinley,  54  Cal.  532;  Moses  on  Mandamus, 
194.) 

A,  D,  Splivalo,  and  William  H,  Mott,  for  Respondent. 
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McKee,  J.  —  This  is  an  application  for  a  writ  of  mandate. 

It  appears  from  the  record  in  the  case  that  section  7  of  order 
No.  1588,  of  the  general  orders  of  the  board  of  supervisors  of 
the  city  and  county  of  San  Francisco,  provides :  — 

"  No  person  owning  or  having  the  control  of  any  building, 
shall  maintain  any  approach  or  entrance  thereto  from  the  side* 
walk  except  in  accordance  with  the  following  provision :  — 

"1.  No  entrance  which  shall  be  a  descent  from  the  sidewalk 
shall  occupy  more  than  three  tenths  of  the  width  of  the  sidewalk 
nor  more  than  four  feet  thereof.     .     .    . 

"  2.  No  approach  to  a  building  which  shall  be  an  ascent  from 
the  sidewalk  shall  occupy  more  than  three  tenths  of  the  width 
of  the  sidewalk  nor  more  than  four  feet  thereof,  nor  be  more 
than  five  feet  in  height,  and  shall  be  protected  by  ballusters  and 
railings,  built  to  the  satisfaction  of  the  superintendent  of  public 
streets,  highways,  and  squares.^' 

Dupont  Street,  between  Union  and  Filbert  streets,  in  said 
city  and  county,  has  a  sidewalk  ten  feet  wide.  Ascending  from 
the  sidewalk  to  a  building,  Nos.  1505  and  1507,  fronting  on 
the  street,  there  is  an  approach  and  entrance  consisting  of  a 
flight  of  steps  seven  feet  and  eight  inches  high,  which  occupies 
three  feet  and  five  inches  of  the  sidewalk.  This  approach  hav- 
ing been,  as  alleged,  maintained  by  the  owner  of  the  building  in 
violation  of  the  ordinance,  demand  was  made  upon  the  superin- 
tendent of  public  streets  and  highways  of  the  city  and  county  to 
"  cause  and  compel  the  said  approach  to  be  maintained  and  con- 
structed in  accordance  with  the  provisions  of  the  ordinance.^' 
This  he  refused  to  do;  and,  it  is  alleged,  '^his  refusals  have 
annoyed  and  greatly  injured  the  petitioner,"  who  is  the  owner  of 
adjacent  buildings  on  the  same  street,  "  and  other  property  own- 
ers in  the  neighborhood."  For  that  reason,  and  "because  the 
matters  involved  are  of  public  and  general  interest  to  the  people 
of  the  said  county,  and  more  particularly  to  your  affiant,  who  is 
beneficially  interested  herein,"  and  "because  the  maintenance 
and  continuance  of  the  approach  heretofore  complained  of,  and 
in  violation  of  law,  will  work  serious  mischief  and  irreparable 
injury  to  affiant,"  he  asks  for  a  peremptory  writ  of  mandate  to 
compel  the  superintendent  to  remove  the  illegal  entrance,  as  a 
duty  especially  enjoined  upon  him  by  law. 
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Upon  the  issuance  of  an  alternative  writ  the  superintendent 
appeared  and  demurred  to  the  sufficiency  of  the  petition,  and 
answered  that  the  petitioner  was  not  entitled  to  the  writ,  because 
there  was  a  plain,  speedy,  and  adequate  remedy  for  the  removal 
of  the  objectionable  entrance,  provided  by  the  ordinance  itself 
and  by  the  general  law;  and  because  the  entrance  had  been 
legalized  and  suffered  to  continue  by  resolution  and  order  No. 
15,814  of  the  board  of  supervisors,  passed  July  18,  1882,  etc. 

The  court  held  that  the  return  was  insufficient,  and  that  the 
petitioner  was  the  party  beneficially  interested  and  entitled  to  a 
peremptory  writ.     In  this  there  was  legal  error. 

The  sidewalks  of  a  public  street  of  a  city  are  parts  of  the 
street.  Any  obstruction  of  the  sidewalk  is  therefore  an  obstruc- 
tion of  the  street  and  a  nuisance;  but  it  is  a  public  nuisance, 
because  it  interferes  with  the  free  use  of  the  street  by  the  travel- 
ing public  in  general,  and  not  merely  some  particular  person; 
it  is  therefore  an  offense  against  the  public,  which  is  remediable 
by  the  public  only,  and  not  actionable,  except  where  an  individ- 
ual has  suffered  some  special  damage  beyond  what  is  common  to 
himself  with  the  rest  of  the  public. 

In  modern  practice  mandamus  is  regarded  as  an  action  by 
the  party  who  applies  for  it,  under  the  provisions  of  the  Code, 
to  enforce  a  private  right  when  the  law  affords  him  no  other 
adequate  remedy.  In  his  application  he  must  show  that  he  is 
the  party  beneficially  interested  in  the  right  asserted,  and  that 
there  is  a  corresponding  obligation  on  the  part  of  the  officer  to 
do  the  act  required  of  him.  If  the  private  right,  on  the  one 
hand,  or  the  obligation,  on  the  other,  be  doubtful,  the  court  will 
not  interfere.  {Arherry  v.  Beavers,  C  Tex.  457;  55  Am.  Dec. 
791 ;  State  v.  Commons,  etc.  11  Kan.  G9.)  Assuming,  therefore, 
that  the  obstruction  of  the  sidewalk  is  a  nuisance,  and  that  the 
law  imposed  upon  the  superintendent  of  streets  the  obligation  to 
abate  or  remove  it,  we  think  the  petitioner  is  not  entitled  to 
mandamus  for  that  purpose,  because,  upon  the  facts  stated  in  his 
petition,  he  does  not  present  a  case  within  the  exception  to  the 
rule,  that  a  private  action  cannot  be  maintained  for  a  public 
injury. 

The  facts  upon  which  lie  relics  as  tlie  basis  of  his  action  to 
enforce  an  alleged  private  right  in  himself,  affirmatively  show 
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that  tlie  obstruction  in  the  sidewalk,  of  which  he  complains,  is 
not  more  injurious  to  him  tlian  it  is  lo  the  inhabitants  at 
large.  Any  injury  or  annoyance  which  he  suffered  from  it  may 
be  greater  in  degree,  but  it  is  not  different  in  kind  from  that 
sustained  by  the  public ;  therefore,  he  receives  from  it  no  special 
injury  for  which  he  is  entitled  in  law  to  a  private  action  (Hop' 
Uns  V.  Western  Pac.  R.  R.  Co.  50  Cal.  194 ;  Bagley  v.  Nunan, 
53  Cal.  403),  or  in  equity  to  a  writ  of  injunction  {Payne  v.  Mc^ 
Kinley,  54  Cal.  532),  or  in  a  special  proceeding  to  a  writ  of 
mandate.  {Linden  v.  The  Board  of  Supervisors,  45  Cal.  6; 
liar  pending  v.  Ilaight,  39  Cal.  189.) 

Besides,  as  the  alleged  obstruction  was  legalized  by  the  board 
of  supervisors,  it  was  not  the  duty  of  the  superintendent  to 
remove  it.  A  legalized  obstruction  in  a  sidewalk  of  a  street 
loses  its  character  as  a  nuisance. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings. 

McKiNSTRY,  J.,  and  Eoss,  J.,  concurred. 


[No.   8929.     Department  One.— June    23,    1885.] 

JAMES  WALLACE,  Admix estrator,  etc.,  of  ELIZABETH 
PERKINS,  Deceased,  Eespondent,  v.  JOHN  CENTER 
ET  AL.,  Appellants. 

Dismissal  of  Action — Judgment — ^Death  of  Plaintiff — Substitu- 
tion OF  Pebsonal  Representative. — A  judgment  dismissing  an 
action  for  want  of  prosecution  is  not  void,  although  made  after 
the  death  of  the  plaintiff,  and  without  the  substitution  of  his 
personal  representative. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  made  after  judgment. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wilson  &  Wilson,  for  Appellants. 

Edward  Kirlcpairick,  for  Respondent. 

Boss^  J.  —  It  appears  from  the  record  that  on  the  19th  of 
July,  1865,  Elizabeth  Perkins  commenced  an  action  against  the 
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defendants.  Years  passed,  and  finally,  on  the  18th  of  Septem- 
ber, 1876,  the  cause  was  regularly  called  for  trial  in  the  late 
Fourth  District  Court,  and  no  one  appearing  on  the  part  of  the 
plaintiff,  the  defendants,  by  their  counsel,  moved  the  court  to 
dismiss  the  action  for  want  of  prosecution,  and  judgment  of  dis- 
missal was  accordingly  entered  and  recorded  on  the  19th  of 
October,  1876.  Term  after  term  of  the  District  Court  passed, 
and  no  motion  of  any  character  was  made  in  the  case.  The 
statutory  time  of  one  year  allowed  for  appeal  from  the  judgment 
elapsed  without  appeal;  the  court  itself  went  out  of  existence 
with  the  year  1879,  and  was  succeeded  by  the  Superior  Court 
created  by  the  new  Constitution,  and  to  that  court  there  was 
presented,  on  the  1st  of  August,  1882,  an  affidavit  stating  that 
Elizabeth  Perkins  died  on  the  3d  day  of  November,  1875,  prior 
to  the  judgment  of  dismissal,  and  upon  that  affidavit,  and  the 
suggestion  of  the  death  of  Elizabeth  Perkins,  an  order  was  made 
by  the  Superior  Court,  substituting  James.  Wallace,  administra- 
tor of  the  estate  of  Elizabeth  Perkins,  as  plaintiff  in  the  case. 
And  subsequently,  upon  notice  given  to  the  former  counsel  of 
the  defendants,  and  based  upon  the  affidavit  showing  the  death 
of  the  original  plaintiff,  the  Superior  Court  made  an  order 
vacating  and  setting  aside  the  judgment  of  dismissal.  The 
appeal  is  from  that  order. 

It  is  entirely  clear  that  the  order  can  only  be  sustained  upon 
the  theory  that  the  judgment  of  dismissal  was  absolutely  void; 
and  that  it  was  not  so  is  shown  by  the  recent  case,  entitled 
Phelan  v.  Tyler,  64  Cal.  80.  The  right  to  attack  the  judgment 
for  "  irregularities  "  was  long  since  lost  by  lapse  of  time. 

Order  reversed. 

McKee,  J.,  and  McKinstrt,  J.,  concurred. 
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[No.  8862.    Department  One.— June  23,   1885.] 

MICHAEL  BOBINSON,  Respondent,  v.  THE  IRISH- 
AMERICAN  BENEVOLENT  SOCIETY,  Appellant. 

Benevolent  Oorpobation — Constitution  and  By-laws — ^Absent  to 
Bind  Membebs. — A  member  of  a  benevolent  corporation  who  has 
assented  to  the  provisions  of  its  constitution  and  by-laws  is  bound 
by  them. 

Id. — Allowance  to  Sick  Membebs — ^Action  to  Recoveb. — The  con- 
stitution of  the  corporation  provided  that  members  when  sick, 
upon  complying  with  certain  conditions,  should  be  entitled  to  an 
allowance  out  of  the  funds  of  the  corporation;  that  the  board  of 
trustees  should  examine  all  claims  of  members  for  such  allow- 
ance, and  that  no  money  should  be  paid  out  of  the  corporate 
funds  except  upon  the  order  of  the  trustees.  Held,  that  a  mem- 
ber could  not  maintain  an  action  to  recover  the  allowance  until 
after  the  board  of  trustees  had  been  given  an  opportunity  to 
examine  his  claim  therefor. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

Tho  facts  are  stated  in  the  opinion  of  the  court 

3/.  C.  Hasseti,  for  Appellant. 

The  plaintiff  was  bound  by  the  constitution  and  by-laws 
of  the  corporation.  (Civ.  Code  §  599;  Angell  &  Ames  on 
Corporations,  §  325 ;  Cummings  v.  Webster,  43  Me.  192 ;  Come 
V.  Brigham,  39  Me.  35.)  The  action  cannot  be  maintained  as 
no  opportunity  was  given  the  trustees  to  examine  the  plaintiff's 
claim.  (Anacosta  Tribe  No,  12,  Improved  Order  of  Red  Men 
V.  Murbach,  13  Md.  91 ;  Black  and  Whitesmith's  Society  v.  Van 
Dyke,  2  Whart.  309 ;  Toram  v.  Howard  Beneficial  Assoc.  4  Pa. 
St.  519.) 

H.  A,  Powell,  for  Respondent. 

Ross,  J.  —  The  defendant  is  a  benevolent  corporation  organ* 
ized  under  the  laws  of  the  State,  its  object  in  part  being  the 
relieving  and  assisting  of  its  sick  members.  The  plaintiff  be- 
came a  member  in  1869,  and  has  since  been  a  member  thereof  in 
good  standing  and  entitled  to  all  its  benefits.  The  constitution 
governing  the  corporation  provides  for  the  election  of  a  physi- 
cian, whose  duty  it  is  to  attend  the  sick  members,  and  among 
other  things,  "  to  give  a  certificate  of  bad  health  when  applied  to 
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and  the  case  warrants  it."  It  is  also  provided  by  the  constitu- 
tion that  "  any  beneficial  member  of  this  society  who  is  sick  and 
receives  the  doctor's  certificate,  shall  be  entitled  to  eight  dollars 
per  week  during  the  continuance  of  his  illness,  provided  such 
sick  member  shall  not  be  absent  from  his  house  later  than  8 
o'clock  P.  M. ;  and  it  shall  be  the  duty  of  the  society's  physician 
to  send  in  a  written  statement  every  two  weeks,  stating  how 
such  sick  member  is  getting  on,  and  also  send  certificate  of  sick- 
ness at  the  same  time,  stating  the  nature  of  his  disease,"  etc.  It 
is  further  provided  that  the  board  of  trustees  provided  for  by  the 
constitution,  and  who  are  required  to  hold  their  regular  meetings 
on  the  Friday  evening  preceding  the  regular  meetings  of  the 
society,  "  shall  investigate  all  complaints  connected  with  the  af- 
fairs of  the  society,  and  the  recording  secretary  shall  report  the 
same  at  the  following  meeting.  They  shall  have  full  power  to 
act  in  all  cases  submitted  to  them  by  the  society,  and  from  their 
decisions  there  shall  be  no  appeal.  ...  No  moneys  shall  be 
withdrawn  from  the  deposit  unless  by  a  majority  of  the  board  of 
trustees.  They  shall  also  examine  all  claims  of  members  for 
sick  allowance,  and  if  found  correct  order  the  same  paid." 

It  appears  from  the  record  that  on  the  3d  of  October,  1881, 
the  plaintiff  demanded  of  the  society  payment  to  him  of  $352, 
which  he  claimed  to  be  due  him  as  sick  allowance,  accruing  sub- 
sequent to  November  29,  1880.  The  claim  was  presented  to  the 
society  at  its  regular  monthly  meeting,  which  was  held  the  even- 
ing of  the  day  of  the  demand,  and  was  by  the  society  referred  to 
its  board  of  trustees.  Instead  of  awaiting  the  consideration  and 
determination  of  the  board,  the  plaintiff  within  a  few  days  com- 
menced this  suit  against  the  society  to  recover  the  amount  claimed 
by  him.  He  undoubtedly  did  so,  as  appears  from  the  record, 
because  the  physician  at  the  instance  of  one  of  the  trustees  had 
some  time  before  ceased  furnishing  the  plaintiff  with  a  certificate 
of  his  illness.  It  clearly  appears  from  the  evidence  that  plaint- 
iff was  sick  and  unable  to  work  during  the  time  for  which  he 
claimed  the  allowance,  and  had  been  so  circumstanced  for  a  long 
time  prior  thereto.  But  it  is  not  to  be  presumed  that  the  board 
of  trustees  would,  upon  the  facts  being  made  to  appear,  have 
refused  to  award  the  plaintiff  the  relief  to  which  he  was  entitled. 
At  all  events,  the  plaintiff,  when  he  became  a  member  of  the 
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society,  assented  to  the  provisions  of  its  constitution  and  by-laws 
and  is  bound  by  them.  The  constitution  of  the  society  in  terms 
provides  that  the  board  of  trustees  shall  examine  all  claims  of 
members  for  sick  allowance,  and  if  found  correct,  order  the  same 
paid.  In  this  case,  without  even  giving  the  board  an  oppor- 
tunity to  examine  his  claim,  the  plaintiff  resorted  to  suit.  (See 
Anacosta  Tribe  No.  12,  Improved  Order  of  Red  Men  v.  Murbach, 
13  Md.  91 ;  71  Am.  Dec.  625,  and  Van  Dyke's  Case,  2  Whart.  309.) 
Judgment  and  order  reversed. 

McKee,  J.,  and  McKxnstry,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.   8518.    Department  One.— June  23,   1885.] 

H.  ESCOLLE,  Appellant,  v.  CHRISTIAN  FRANKS, 

Respondent. 

Sale — Change  of  Possession — Immediate  Delivery — Cbeditob,  when 
Estopped  to  Deny. — A  creditor  of  a  vendor  of  personal  property 
is  estopped  to  deny  that  the  sale  was  followed  by  an  immediate 
delivery  and  continued  change  of  possession,  if  after  the  sale  he 
recognized  the  title  of,  and  caused  the  property  to  be  delivered  to 
the  vendee,  and  upon  the  faith  of  such  acts,  the  vendee  took  the 
property  and  expended  money  in  its  care,  which  otherwise  he 
would  not  have  done. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Monterey,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the  conversion 
of  certain  sheep.  The  defendant,  as  sheriff,  justified  the  taking 
under  an  attachment  issued  in  an  action  instituted  against  the 
vendor  of  the  plaintiff.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

D.  M,  Delmas,  for  Appellant. 

The  attaching  creditor  is  estopped  by  his  conduct  from 
questioning  the  validity  of  the  sale  and  transfer  of  possession  to 
the  plaintiff.  {Steil  v.  Brown,  1  Taunt.  381;  Cobum  v.  Picker- 
ing, 15  N.  H.  415.) 
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Wm,  H.  Webb,  James  A.  Wall,  and  Hiram  D.  Tuttle,  for 
Bespondent. 

Boss,  J.  —  The  contest  in  this  case  is  between  a  purchaser  of 
personal  property  and  a  creditor  of  the  vendor.  A  certain  lot 
of  sheep  constitutes  the  subject  of  the  controversy.  It  is  not 
denied,  and  was  expressly  found  by  the  court  below  that  the 
plaintiff  bought  the  sheep  from  the  owner,  one  Gout,  in  good 
faith  and  for  value,  but  it  is  contended  by  the  defendant  and 
was  found  by  the  court  below  as  a  fact,  that  the  sale  was  not 
followed  by  an  immediate  delivery  and  continued  change  of 
possession.  This  finding  is  assailed  by  the  plaintiff  upon  the 
ground  that  it  is  contrary  to  the  evidence  in  the  case,  but  we 
find  it  unnecessary  to  pass  upon  that  point  for  the  reason  that 
it  appears  in  the  case  that  after  the  attachment  of  the  sheep, 
which  occurred  at  the  instance  of  the  creditor  of  Gout,  subse- 
quent to  the  sale  by  the  latter  to  the  plaintiff,  the  creditor,  whose 
name  is  Tresconi,  sent  for  the  plaintiff  to  have  a  talk  about  the 
sheep  and  a  settlement  of  the  matter.  He  said  to  plaintiff  that 
Gout  and  one  Despney  owed  him  money,  and  that  he  had  sued 
them  for  it,  and  attached  the  sheep.  The  plaintiff  replied  that 
he  had  bought  the  sheep  from  Gout,  and  had  paid  him  $1.25  per 
head  for  them.  Tresconi  said  if  he  had  known  that  he  would 
not  have  attached  them,  and  that  he  would  have  them  released 
and  returned  to  the  plaintiff.  Plaintiff  told  Tresconi  not  to  do 
•so  if  he  thought  he  had  a  better  right  to  the  sheep  than  plaintiff. 
Tresconi  then  asked  plaintiff  if  he  released  the  attachment  if 
plaintiff  would  sue  him  for  damages,  to  which  plaintiff  responded 
no.  Tresconi  then  caused  the  sheep  to  be  released  and  to  be 
turned  over  by  the  sheriff  to  the  plaintiff,  who  took  them  and 
subsequently  expended  about  $400  in  and  about  the  care  of 
them,  which  he  would  not  have  expended  but  for  the  conduct 
of  Tresconi  in  the  matter  of  the  release.  Under  these  circum- 
stances Tresconi  cannot  be  heard  to  question  the  sale  by  Gout 
to  the  plaintiff  upon  the  ground  that  it  was  not  followed  by  an 
immediate  delivery  and  continued  change  of  possession.  The 
sale  was  good  as  between  the  parties  to  it.  The  evidence,  as 
well  as  the. findings,  show  that  it  was  made  in  good  faith  and  for 
full  value,  and  that  there  was  no  intent  on  the  part  of  the  vendor 
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or  vendee  to  hinder,  delay,  or  defraud  the  creditors  of  the  former. 
If  a  creditor  make  any  statement  or  agreement,  in  effect  con- 
finning  the  sale,  "  upon  the  faith  of  which  the  grantee  acts  as 
he  would  not  otherwise  do,  or  under  such  circumstances  that 
his  subsequent  assertion  of  his  rights  as  a  creditor,  if  permitted, 
would  operate  as  a  fraud,  he  will  be  held  to  have  confirmed  the 
transfer.'*  (Bump  on  Fraud.  Convey,  p.  458,  and  authorities 
there  cited.)  In  this  case  Tresconi  recognized  plaintiff's  pur- 
chase, released  his  attachment,  caused  the  sheep  to  be  returned 
over  to  the  plaintiff,  and  upon  the  faith  of  those  acts  the  plaintiff 
took  the  sheep  and  expended  about  $400  in  and  about  their  care, 
which  he  would  not  otherwise  have  done.  After  all  this,  to 
permit  Tresconi  to  question  the  sale  would  be  to  countenance  a 
palpable  fraud  on  the  plaintiff. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

McKiNSTRY,  J.,  and  McKee,  J.,  concurred. 


[No.  9877.    Department  One. — June  23,  1885.] 

WM.  CAMPE,  Appellant,  v.  C.  LASSEN  et  al., 
Bespondents. 

Judgment,  How  Pleaded — Superior  Court — Jurisdiction — Presump- 
tion.— The  Superior  Court  being  a  court  of  general  jurisdiction,  it 
IB  not  necessary,  in  pleading  a  judgment  thereof,  to  aver  the 
facts  conferring  jurisdiction.  They  are  presumed  by  law.  An 
allegation  that  the  judgment  was  recovered  in  a  designated  action 
is  sufficient. 

Pleading — Failure  to  Deny  Allegation — Admission — Findings. — 
The  failure  to  deny  a  material  allegation  of  a  complaint  is  an 
admission  thereof,  and  a  finding  to  the  contrary  is  erroneous. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  San  Mateo,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F,  J.  Casilehun,  for  Appellant. 

The  judgment  was  sufficiently  pleaded.     (Code  Civ.  Proc. 
§  456;  Home  Ins.  Co,  v.  Drake,  43  Ind.  418;  2  Chitty  on 
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Plead.  482 ;  Lee  v.  Figg,  37  Cal.  331 ;  Lander  v.  Beers,  48  Cal. 
546;  McCutcheon  v.  Weston,  65  Cal.  37.) 

Fox  &  Kellogg,  for  EespondentB. 

McKee,  J.  —  This  is  a  suit  in  equity  to  set  aside  a  deed  made 
by  the  defendant  C.  Lassen,  to  his  co-defendant,  on  the  ground 
that  it  was  made  to  hinder,  delay,  and  defraud  the  plaintiff  of 
his  judgment. 

At  the  trial,  the  plaintiff  gave  no  evidence  that  he  was  a  judg- 
ment creditor  of  the  defendant  C.  Lassen,  and  the  court  found 
that  he  was  not,  and  dismissed  the  suit.  But  the  complaint  con- 
tained the  following  allegations,  which  were  not  denied :  — 

"  That  on  the  19th  day  of  September,  1883,  in  the  Superior 
Court  of  the  city  and  county  of  San  Francisco,  State  of  Cali- 
fornia, said  plaintiff  recovered  a  judgment  against  the  said 
defendant  C.  Lassen,  alias  N.  C.  Lassen,  for  $1,174.34,  princi- 
pal and  interest,  and  twelve  dollars  cost  of  suit,  in  an  action 
wherein  this  plaintiff,  and  the  defendant  C.  Lassen,  alias  N.  C 
Lassen,  was  named  defendant. 

"  That  on  the  19th  day  of  September,  1883,  said  judgment  waa 
entered  in  the  office  of  the  clerk  of  said  Superior  Court  of  the 
city  and  coimty  of  San  Francisco,  State  of  California,  and  on 
the  15th  day  of  November,  1883,  a  transcript  of  said  judgment 
was  filed  in  the  office  of  the  county  recorder  of  San  Mateo 
County,  State  of  California,  the  county  in  which  said  defendants 
lived  at  the  time  said  action  was  begun  and  in  which  they  still 
live.'' 

If  well  pleaded  these  allegations  are  admitted  to  be  true ;  and 
we  think  they  sufficiently  present  an  issuable  fact  of  the  rendition 
of  a  judgment  in  favor  of  the  plaintiff  and  against  the  defendant 
in  a  court  of  general  jurisdiction. 

It  is  contended,  however,  that  the  facts  showing  the  jurisdic- 
tion of  the  court  should  have  been  stated.  In  other  words,  it 
should  have  been  stated  that  an  action  had  been  properly  com- 
menced to  put  in  motion  the  jurisdiction  of  the  court  over  the 
subject-matter  of  the  action,  and  that  the  court  had  acquired 
jurisdiction  of  the  parties  to  the  action.  But  the  allegation  is 
broadly  that  the  judgment  was  recovered  in  an  action  pending 
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between  the  parties  in  the  Superior  Court  of  the  city  and  county 
of  San  Francisco,  and  the  legal  presumption  is  that  that  court 
being  a  court  of  general  jurisdiction,  had  jurisdiction  to  render 
the  judgment.  In  pleading  a  judgment  of  a  court  of  general 
jurisdiction  there  is.  therefore,  no  necessity  for  averring  the  facts 
which  confer  jurisdiction;  they  are  presumed  by  law. 

The  findings  of  the  court  being  against  the  admissions  of  the 
pleadings,  the  judgment  appealed  from  is  erroneous. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

McKiNSTBY,  J.,  and  Shabpstein,  J.,  concurred. 


[No.  8754.    Department  Two.— June  23,  1886.] 

JAMES  DURYEA  et  al.,  Eespondents,  v.  W.  K. 
BOUCHEK  ET  AL.,  Appellants. 

MiioiTo  Claim — ^Notice  or  Location — ^Erroneous  Descbiption. — An 
erroneous  statement  in  a  notice  of  location  of  a  mining  claim 
as  to  the  quarter  section  in  which  the  claim  is  situated,  will  not 
invalidate  the  notice,  if  the  remaining  portions  of  the  description 
sufficiently  identify  the  land. 

Id. — ^Description,  when  Sufficient. — The  description  in  a  notice  of 
location  of  a  mining  claim  is  sufficient,  if  it  designate  the  num- 
ber of  acres  claimed,  and  define  its  boundaries  on  three  sides. 

Id. — ^Action  to  Detebmine  Right  of  Possession — Judgment— Find- 
ings— Evidence. — In  an  action  to  determine  the  right  of  poasea- 
sion  to  a  mining  claim,  an  erroneous  finding  as  to  the  location 
of  the  premises  in  controversy  will  not  warrant  a  reversal,  if  the 
judgment  be  conclusively  supported  by  the  evidence  and  the  other 
findings. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Calayeras 
County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  nnder  section  2326  of  the  United 
States  Bevised  Statutes  to  determine  the  right  of  possession  to 
ten  acres  of  placer  mining  ground,  being  the  north  half  of  the 
north  half  of  the  southwest  quarter  of  the  southeast  quarter  of 
section  13,  T.  5  N.,  R.  11  E.,  Mount  Diablo  base  and  meridian. 
The  plaintiffs  based  their  right  of  possession  upon  a  location 
made  in  July,  1876,  of  a  track  of  thirty  acres.  Their  notice  of 
location  described  the  claim  as  containing  "  thirty  acres  of  land 
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in  section  13,  T.  5  N.,  R.  11  E.,  Mount  Diablo  base  and  meridian, 
being  the  north  half  of  the  south  half  of  the  southwest  quarter  of 
the  southwest  quarter  of  said  section,  being  bounded  on  the 
south  by  the  old  Shaw  claim,  on  the  east  by  the  Clum  ranch,  on 
the  north  by  the  Paul  claim,  and  on  the  west  by  unoccupied 
lands."  In  this  notice  the  statements  as  to  the  governmental 
subdivisions  were  erroneous;  otherwise  the  notice  included  the 
lands  in  controversy.  The  defendants  claimed  under  a  location 
made  by  Gleason  and  O'Neil  in  May,  1880.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

W.  E.  Tvmer,  for  Appellants. 

The  notice  of  location  posted  by  the  plaintiffs  in  1876  did 
not  embrace  the  land  in  controversy.  The  description  should 
have  conformed  to  the  rectangular  subdivisions  as  established 
by  the  survey.  (U.  S.  Rev.  Stats.  §§  2324,  2331 ;  Oolden  Fleece 
Co.  V.  Gable  Con.  Co.  12  Nev.  323 ;  Mallih  v.  TJnde  Sam  Min. 
Co.  1  Nev.  194;  Dutch  Flat  Water  Co.  v.  Mooney,  12  Cal.  535; 
King  v.  Edwards,  1  Mont.  239.) 

W.  T.  Lewis,  and  A.  C.  Adams,  for  Respondents. 

In  considering  ambiguous  descriptions  in  the  locations  of 
mining  claims,  the  same  rule  of  construction  obtains  as  in  the 
construction  of  deeds,  where  like  ambiguities  exist.  So  con- 
strued the  description  in  the  notice  of  location  of  the  plaintiffs 
was  sufficient.  (Wade  v.  Deray,  50  Cal.  376;  Colton  v.  Seavey, 
22  Cal.  496 ;  Franklin  v.  DorUmd,  28  Cal.  175 ;  Pieroy  v.  Cra/n^ 
dall,  34  Cal.  334;  Stanley  v.  Oreen,  12  Cal.  148.) 

Thornton,  J.  —  We  think  that  the  location  of  the  mining 
claim  by  plaintiffs  in  July,  1876,  was  made  in  accordance  with 
law,  and  included  the  ten  acres  in  controversy.  The  notice  as 
recorded  and  posted  was  sufTicient.  It  described  the  land  by 
the  adjoining  tracts  on  the  north,  east,  and  south,  and  on  the 
west  by  unoccupied  lands.  As  the  claim  was  for  thirty  acres, 
its  boundary  on  the  west  could  be  easily  determined.  It  makes 
no  difference  that  the  wrong  legal  subdivisions  are  inserted  in 
the  notice.  These  may  be  rejected  as  false  where  the  remaining 
description  sufficiently  identifies  the  land,  in  accordance  with 
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the  maxim  falsa  descriptio  non  nocet  cum  de  corpore  constat. 
(Broom's  Legal  Maxims,  605;  1  Greenleaf  Ev.  §  301.)  The 
rule  may  be  thus  stated:  As  soon  as  there  is  an  adequate  and 
sufficient  description,  with  convenient  certainty,  of  what  is 
intended  to  pass  by  the  particular  instrument,  an  erroneous 
addition  will  not  vitiate  it.  So  much  of  the  description  as  is 
false  will  be  rejected,  and  the  instrument  will  take  effect,  if  a 
sufficient  description  remain  to  ascertain  its  application.  The 
court  finds  that  the  plaintiffs  did  work  on  the  land  in  dispute 
and  there  is  evidence  to  support  it. 

It  is  urged  that  the  finding  of  the  court  below  as  to  the  loca- 
tion of  the  defendants  Gleason  and  O'Neil,  of  the  ten  acres  in 
controversy,  is  contrary  to  the  evidence,  inasmuch  as  the  ten 
acres  are  described  in  the  finding  as  being  in  the  southwest 
quarter  of  section  13,  T.  5  N.,  R.  11  E.;  that  the  evidence  shows 
beyond  dispute  that  the  tract  of  ten  acres  is  in  the  southeast 
quarter,  and  therefore  the  finding  is  not  sustained  by  the  evi- 
dence. But  the  other  findings,  which  are  sustained  by  the  evi- 
dence, and  the  conclusions  of  law  which  are  properly  deduced, 
show  that  the  plaintiffs  arc  entitled  to  a  judgment  in  their  favor 
if  the  description  of  the  land  in  the  finding  was,  as  it  should  be, 
the  southeast  quarter.  Under  such  circumstances  the  cause 
should  not  be  sent  back  for  a  new  trial. 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  and  Myrick,  J.,  concurred. 


[No.  8621.    Department  Two.— June  28,  1886.] 

M.  DAVIDSON  ET  AL.,  Bespondents,  v,  RICHAED  F. 

KNOX  ET  AL..  Appellants. 

Pabthsbs — ^Action  against — Defendants  not  Sebved-^udgicxnt. — 
In  an  action  against  copartners  on  a  partnership  obligation,  where 
the  names  of  all  the  individuals  *  composing  the  firm  are  set  forth, 
both  in  the  caption  and  the  body  of  the  complaint  and  summons, 
with  the  addition  that  they  are  doing  business  under  a  firm  name, 
judgment  cannot  be  rendered  under  section  388  of  the  Code  of 
Civil  Procedure  against  those  defendants  who  have  not  been 
served  with  process  and  have  not  appeared;  but  a  judgment  en- 
tered in  such  action  against  those  who  have  been  served  will  not  be 
vitiated  as  to  them  because  the  other  defendants  are  included 
therein. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Calaveras 
County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carter  P.  Pomeroy,  for  Appellants  S.  P.  and  P.  V.  B.  Ely, 
cited  Shepard  v.  Lightfoot,  56  Ala.  505. 

Sci'ivner  &  Boone,  and  Ira  H.  Reed,  for  the  other  Appellants, 

Wesley  K.  Boucher,  A,  G,  Adams,  and  A.  L.  Rhodes,  for 
Bespondents. 

Even  if  the  judgment  against  the  non-served  defendants  were 
void,  it  would  still  be  valid  against  the  others.  (Kelly  v.  Ban- 
dim,  50  Cal.  530.) 

Thornton,  J.  —  In  the  caption  of  the  complaint  in  this  ac- 
tion the  defendants  are  thus  named  and  described :  — 

"Bichard  F.  Knox,  Joseph  Osborne,  Samuel  B.  Ely,  W.  T. 
Bobinson,  and  Philip  V.  B.  Elv,  copartners,  doing  business 
under  the  firm  name  of  Knox  &  Osborne.'* 

The  averment  in  the  complaint  as  to  the  relations  of  defend- 
ants to  each  other  is  as  follows:  — 

*^That  the  said  defendants,  Bichard  F.  Knox,  Joseph  Os- 
borne, Samuel  P.  Ely,  W.  T.  Bobinson,  and  Philip  V.  B.  Ely, 
now  are,  and  during  all  the  times  mentioned  in  said  complaint 
have  been,  partners  and  associates,  doing  business  under  the 
firm  name  of  Knox  &  Osborne,  and  as  such  partners  and  associ- 
ates, owning,  working,  and  operating  a  certain  quartz  mine  and 
quartz  mill,  situate  near  the  village  of  Mokelumne  Hill,  in  said 
county  and  State;  the  said  mine  being  named  the  Esperance 
Quartz  Mine,  and  the  said  mill  being  known  as  the  Knox  & 
Osborne  Quartz  Mill.'* 

The  complaint  asks  for  judgment  against  "  said  defendants.'* 

The  caption  of  the  summons  as  regards  defendants  is  in  the 
same  words  as  the  caption  of  the  complaint  above  quoted. 

In  the  summons  these  words  are  used  as  to  the  defendants  to 
whom  it  is  directed  and  who  are  required  to  appear  and  an- 
swer :  — 

"  The  people  of  the  State  of  California  send  greeting  to  Bich- 
ard F.  Knox,  Joseph  Osborne,  Samuel  P.  Ely,  W.  T.  Bobinson, 
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and  Philip  V.  B,  Ely,  associates  and  partners,  doing  business 
under  the  firm  name  of  Enox  &  Osborne." 

As  to  the  requirement  to  appear  and  answer  the  language 
employed  in  the  summons  is :  "  You  are  hereby  required  to 
appear  in  an  action  brought  against  you  .  .  .  and  to 
answer."     .     .     . 

The  notification  to  the  defendant  in  the  summons  is  as  fol- 
lows :  — 

"  And  you  are  hereby  notified  that  if  you  fail  to  appear  and 
answer  the  said  complaint  as  above  required,  the  said  plaintiff 
will  talce  judgment  against  you  for  the  whole  of  the  principal 
sum  and  accrued  interest  thereon  as  expressed  in  said  notes  and 
prayed  for  in  their  said  complaint,  and  for  costs  of  suit.'' 

Service  was  made  on  Bobinson,  Knox,  and  Osborne  only. 
Bobinson  made  default  and  Knox  and  Osborne  answered.  The 
cause  was  tried  and  the  court  rendered  judgment  as  follows :  — 

"  Wherefore,  by  reason  of  the  law  and  the  findings  aforesaid, 
it  is  ordered  and  adjudged  that  the  plaintiffs,  the  said  M.  David- 
sou  and  S.  C.  Peek,  do  have  and  recover  of  and  from  the  said 
defendants,  Bichard  F.  Knox,  Joseph  Osborne,  W.  T.  Bobinson, 
Samuel  P.  Ely,  and  Philip  V.  B.  Ely,  partners  and  associates 
doing  business  under  the  firm  name  of  Knox  &  Osborne,  the 
sum  of  five  thousand  and  thirty-five  and  seventeen  one  hun- 
dredths dollars  ($5,035  17-100)  in  gold  coin  of  the  United 
States,  with  legal  interest  thereon  from  date  until  paid,  together 
with  the  plaintiffs'  costs  and  disbursements  incurred  in  this  ac- 
tion, amounting  to  the  sum  of  seventy-two  dollars  ($72). 

"  And  it  is  further  ordered  and  adjudged  that  the  said  plaint- 
iffs do  have  execution  against  the  separate  property  of  the  de- 
fendants, Bichard  F.  Knox,  Joseph  Osborne,  and  W.  T.  Bobin- 
son, or  either  of  tbem,  the  parties  served  with  process  in  this 
action,  as  well  as  against  the  joint  property  of  all  of  said  de- 
fendants, partners,  and  associates  as  aforesaid." 

This  appeal  is  prosecuted  by  all  the  defendants,  and  they  con- 
tend that  the  judgment  is  erroneous  in  that  it  is  rendered  against 
all  the  defendants,  two  of  whom,  the  Elys,  were  not  served,  with 
a  direction  that  the  plaintiff  have  execution  against  the  separate 
property  of  the  parties  served,  and  the  joint  property  of  all  the 
defendants. 

Lxyn.   CAU — 10 
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No  such  judgment  is  authorized  by  section  414  of  the  Code 
of  Civil  Procedure,  which  provides  that  when  the  action  is 
against  two  or  more  defendants  jointly  or  severally  liable  on  a 
contract,  and  the  summons  is  served  on  one  or  more  but  not  on 
all  of  them,  the  plaintiff  may  proceed  against  the  defendants 
served  in  the  same  manner  as  if  they  were  the  only  defendants. 
The  practice  act  formerly  in  force  had  a  section  somewhat  similar 
to  the  section  just  above  referred  to.  (See  Pract.  Act,  §  32.) 
This  section  32  in  terms  authorized  such  a  judgment  as  was 
entered  in  this  case.  But  no  such  provision  is  now  found  in  the 
Code  of  Civil  'Procedure.  It  was  probably  omitted  in  conse- 
quence of  what  was  said  as  to  its  constitutionality  in  the  opinion 
of  the  court  in  Tay  v.  Hawley,  39  Cal.  93. 

But  it  is  argued  for  the  respondents  (plaintiffs  below),  that 
the  judgment  is  sustained  by  the  provisions  of  section  388  of  the 
Code  of  Civil  Procedure.     That  section  is  as  follows : 

'^  When  two  or  more  persons  associated  in  any  business,  trans- 
act such  business  under  a  common  name,  whether  it  comprise 
the  names  of  such  persons  or  not,  the  associates  may  be  sued  by 
such  common  name,  the  summons  in  such  cases  being  served  on 
one  or  more  of  the  associates;  and  the  judgment  in  the  action- 
shall  bind  the  joint  property  of  all  the  associates  in  the  same 
manner  as  if  all  had  been  named  defendants,  and  had  been  sued 
upon  their  joint  liability.'* 

We  think  it  sufficient  to  say  that  the  action  was  not  instituted 
under  section  388.  The  clauses  quoted  above  from  the  com- 
plaint and  summons  show  no  intent  to  proceed  under  this  section. 
Individuals  in  the  captions  of  both  summons  and  complaint  are 
named  as  defendants,  and  are  described  as  doing  business  as 
partners  under  a  firm  name.  All  the  parties  are  named.  This 
is  also  true  of  two  of  the  clauses  quoted  above.  The  individual? 
are  required  to  appear  and  answer,  they  are  notified  that  if  they 
do  not  appear,  judgment  will  be  taken  against  them,  and  in  the 
complaint  judgment  is  asked  against  "said  defendants.*'  The 
same  forms  of  expression  as  are  herein  employed  are  those  ordi- 
narily used  in  actions  against  the  individual  members  of  a  part- 
nership on  a  partnership  contract.  Such  being  the  case,  we  see 
no  reason  why  we  should  construe  the  action  to  be  one  brought 
under  section  388.     In  an  action  brought  under  this  section  it 
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is  not  necessary  to  name  all  of  the  associates  as  defendants.  In 
fact  the  association  designated  by  its  common  name  is  the  only 
defendant^  and  the  judgment  authorized  is  one  binding  only  the 
joint  property  of  the  association.  It  will  thus  be  seen  that  the 
judgment  here  rendered  is  not  in  accordance  with  either  sections 
388  or  414  of  the  Code  of  Civil  Procedure.  Under  the  former 
tliere  can  be  no  judgment  against  the  separate  property  of  any 
associate,  and  under  the  latter  no  judgment  is  allowed  against 
the  joint  property  at  all. 

We  are  of  opinion  that  this  is  an  action  against  the  individual 
partners  doing  business  under  the  firm  name  of  Knox  &  Osborne 
on  partnership  contracts,  and  in  such  case  under  section  4l4  of 
the  Code  of  Civil  Procedure,  the  plaintiffs  can  only  proceed 
against  the  parties  served. 

The  foregoing  views  dispose  of  the  case  and  render  it  unneces- 
sary to  pass  on  the  constitutional  question  discussed  by  counsel. 

The  plaintiffs  are  entitled  to  judgment  against  Eobinson, 
Knox,  and  Osborne  who  were  served  with  process,  but  not  against 
the  Elys  who  were  not  served.  The  judgment  should  then  be 
modified  by  striking  therefrom  the  names  of  the  Elys,  allowing 
it  to  stand  as  against  the  served  parties. 

The  cause  is  remanded  to  the  court  below  with  a  direction  to 
modify  the  judgment  as  above  indicated. 

Ordered  accordingly. 

Sharpstein,  J.,  and  Myrick,  J.,  concurred. 


[No.  8745.     Department  Two.— June  23,   1886.] 

BANK  OF  UKIAH,  Appellant,  v.  SUSAN  SHOEMAKE, 
Executrix,  etc..  Respondent. 

Estates  op  Deceaskd  Pebsons — Rejection  op  Claim — Statute  of 
Limitations. — ^The  period  of  three  months  within  which  an  action 
upon  a  rejected  claim  against  the  estate  of  a  deceased  person  must 
be  brought  under  section  1498  of  the  Code  of  Civil  Procedure  does 
not  commence  to  run  until  the  actual  rejection  of  the  claim  by 
an  indorsement  to  that  effect. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sonoma 
County. 
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The  facts  sufficiently  appear  in  the  opinion  of  the  court, 

T,  L.  Caroihers,  and  Henley,  WMpple  &  Oates,  for  Appellant. 

A.  B.  Ware,  for  Eespondent. 

Thornton,  J.  —  The  court  is  of  opinion  that  the  rejection 
referred  to  in  section  1498  of  the  CJode  of  Civil  Procedure,  from 
the  date  of  which  the  time  for  bringing  an  action  on  a  rejected 
claim  begins  to  run,  is  r-i  actual  rejection  of  the  claim  by  the 
personal  representative  of  a  deceased  person,  and  that  it  has  no 
reference  to  the  refusal  by  or  neglect  of  the  personal  representa- 
tive to  indorse  on  the  presented  claim  a  refusal  or  rejection  for 
ten  days  after  the  claim  has  been  presented  to  him.  Such  refusal 
or  neglect  to  indorse  may,  at  the  option  of  the  claimant,  be 
deemed  equivalent  to  a  rejection  on  the  tenth  day  after  the  pre- 
sentation. (§  1496,  Code  Civ.  Proc.)  This  clause  is  inserted 
only  to  enable  the  claimant  to  bring  his  action  after  the  lapse 
of  the  tenth  day  if  he  so  elect,  on  the  occurrence  of  such  neglect 
or  refusal.  But  the  period  in  which  the  action  is  barred  does 
not  commence  to  run  in  any  event  until  after  the  actual  rejection 
of  the  claim  by  an  indorsement  to  that  effect.  It  does  not  appear 
from  the  complaint  that  the  claim  has  ever  been  actually  rejected. 
We  therefore  think  the  action  was  commenced  in  time  though  it 
was  brought  more  than  three  months  after  the  deemed  rejection. 

It  follows  from  these  views  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint,  and  the  judgment  must  be  re- 
versed and  cause  remanded  to  the  Superior  Court  of  Sonoma 
County  with  a  direction  to  that  court  to  overrule  the  demurrer, 
and  for  such  other  proceedings  as  may  be  in  conformity  with  law. 

So  ordered. 

Sharpstein,  J.,  and  Myrick,  J.,  concurred. 


Digitized  by  VjOOQ IC 


June,  1885.]  McGregob  v.  Donelly.  149 


[No.  8967.    Department  Two.— June  23,   1885.] 

HARRIET  McGregor,  Administratrix,  etc.,  of  JOHN 
McGregor,  deceased,  appellant,  v.  p.  J.  DONELLY, 
Respondent. 

Swamp  Lands — Agreement  '-o  Purchase  fob  Benefit  of  Another — 
Certificate  of  Puhchase. — An  agreement  to  acquire  swamp  and 
overflowed  lands  from  the  State,  for  the  use  and  benefit  of  a 
person  other  than  the  applicimt,  is  void  under  the  Act  of  April 
27,  I8C3.  The  parties  to  such  an  agreement  are  in  pari  delicto, 
and  after  the  certificate  cf  purchase  has  come  into  the  possession  of 
the  party  for  v/hose  benefit  the  application  to  purchase  was  made, 
the  applicant  cannot  maintain  an  action  to  compel  its  specific 
delivery  to  him. 

Estate  of  Decedent — Action  by  Personal  Representative — ^De- 
fendant MAY  Testify. — In  an  action  by  the  personal  representa- 
tive of  a  deceased  person  to  enforce  a  demand  due  the  estate 
of  the  decedent,  the  defendant  is  a  competent  witness  as  to 
transactions  between  himself  and  the  decedent. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Humboldt 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  D.  fl".  Chamberlin,  and  James  Hanna,  for  Appellant. 

8.  M.  Buck,  and  Cope  &  Boyd,  for  Respondent. 

Thornton,  J.  —  In  this  case  the  evidence  shows,  and  it  is 
substantially  found,  that  by  an  arrangement  made  between  John 
McGregor,  plaintiff's  testator,  and  H.  S.  Soule,  the  former  made 
an  aflBdavit  and  application  for  the  purchase  from  the  State  of 
certain  swamp  and  overflowed  lands,  lying  in  the  county  of  Hum- 
boldt, for  the  use  and  benefit  of  the  latter.  Soule  was  to  pay 
the  cost  and  expense  attendant  on  the  application  to  purchase, 
and  such  cost  and  expense  were  either  paid  by  him,  or  by  Ryan 
claiming  under  him.  To  state  the  facts  more  particularly,  Soule 
paid  the  county  surveyor  all  his  fees,  charges,  and  expenses 
for  surveying,  platting,  and  making  the  field  notes  of  the  land 
covered  by  the  application.  He  paid  the  twenty  per  cent  of 
the  purchase  price  of  the  lands  and  the  first  year's  interest  on 
the  remainder  of  the  price.  At  this  stage  in  the  proceeding 
to  purchase,  Soule  substituted  Ryan  in  his  place,  and  Ryan 
after  this  paid  whatever  expense  was  necessary  up  to  the  pro- 
curement of  the  certificate  of  purchase.  The  application  was 
made  under  the  Act  of  April  27,  1863  (see  Stats.  1863,  p.  591), 
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on  the  20th  of  March,  1865,  and  the  certificate  of  purchase  was 
issued  on  the  19th  of  January,  1866.  McGregor  died  testate  on 
the  12th  day  of  September,  1865.  The  certificate,  after  its 
issuance,  got  into  the  hands  of  Eyan,  who  delivered  it  to  defend- 
ant, to  whom,  after  the  certificate  was  issued,  Byan  sold  and 
conveyed  the  land  involved  herein.  The  certificate  was  in  pos- 
session of  defendant  when  this  action  was  brought. 

The  plaintiff,  the  administratrix  with  the  will  annexed  of 
John  McGregor,  brings  this  action,  which  is  an  action  in  equity, 
to  compel  the  specific  delivery  by  defendant  of  the  certificate  of 
purchase  to  her. 

The  action  here  is  brought  to  recover  the  result  or  fruit  of  the 
arrangement  or  contract  made  between  plaintiflJ's  testator  and 
Soule.  Eyan  and  defendant  claim  under  this  arrangement 
and  are  in  privity  with  Soule.  Byan  took  Soule's  place,  and 
defendant  Donelly  took  the  place  of  Ryan.  It  is  contended 
on  behalf  of  defendant  that  this  contract  was  illegal  in  its  incep- 
tion, and,  therefore,  that  plaintiff  cannot  recover  the  certificate 
which  was  issued  upon  it.  We  are  of  opinion  that  the  contention 
of  the  respondent  is  sound. 

The  contract  within  the  rule  laid  down  in  Churchill  v.  Ander- 
son,  56  Cal.  56,  which  we  approve,  is  violative  of  the  statute  by 
authority  of  which  the  purchase  in  this  case  was  attempted  to  be 
made,  and  therefore  void.  In  the  case  cited  as  in  this,  the  pro- 
ceeding to  purchase  was  under  the  Act  of  1863  above  referred 
to.  The  case  cited  was  in  regard  to  an  application  to  purchase 
lieu  lands,  and  in  that  respect  it  differs  from  this;  but  the  pro- 
visions of  the  Act  of  1863,  referred  to  in  the  opinion  in  Church" 
hill  V.  Atiderson,  on  which  the  conclusion  is  there  reached,  apply 
alike  to  the  swamp  and  overfiowed  lands  involved  herein. 

We  are  of  opinion  that  the  intent  of  the  Act  of  1863  mani- 
fested by  the  provisions  referred  to  in  the  case  in  56th  California, 
was  plainly  that  the  application  and  purchase  authorized  by  it 
was  to  be  for  the  benefit  of  the  applicant  himself;  that  this  was 
distinctly  the  policy  of  the  act,  a  policy  adopted  to  prevent  the 
acquisition  of  large  tracts  of  land  by  one  person  through  the  use 
of  other  persons. 

The  affidavit  made  in  this  case  as  required  by  the  statute, 
states  that  the  applicant  has  not  entered  under  the  provisions  of 
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any  law  of  tliis  State  providing  for  the  sale  of  swamp  and  over- 
flowed lands,  any  other  land  which,  with  the  land  sought  to  be 
purchased,  shall  exceed  640  acres. 

If  such  evasion  of  the  statute  as  is  attempted  in  this  case 
should  be  allowed,  it  would  be  a  very  easy  matter  for  one  who 
had  acquired  under  the  laws  above  mentioned  640  acres,  and 
therefore  could  not  take  the  oath  prescribed  by  the  employment 
of  others  who  could  take  the  oath,  to  acquire  for  himself,  in 
manifest  disregard  of  the  intent  and  policy  of  the  act,  many 
times  640  acres. 

It  is  contended  that  the  plaintifiE  should  recover  because  she 
does  not  rely  on  the  illegal  contract  for  a  recovery  herein.  We 
cannot  so  understand  the  pretention  of  plaintiff.  It  is  true,  an 
attempt  is  made  to  eliminate  from  the  transaction  the  contract 
altogether,  by  relying  on  that  portion  which  McQregor  could 
lawfully  do  if  acting  for  himself,  and  rejecting  everything  as  to 
the  agreement  with  Soule.  But  the  contract  was  entire,  and,  as 
was  said  by  Selden,  J.,  in  Tracy  v.  Talmage,  14  N.  Y.  191,  67 
Am.  Dec.  132,  **  it  is  contrary  to  all  the  rules  which  have  been 
applied  to  illegal  contracts  to  diflcriminate  between  their  differ- 
ent parts,  and  hold  one  portion  valid  and  the  other  void.*' 

Reliance  is  placed  in  this  case  by  plaintiff  on  the  affidavit  and 
application  of  McGregor,  the  fact  that  all  the  proceedings  were 
taken  in  his  name  to  effect  the  purchase,  and  the  further  fact 
that  the  certificate  of  purchase  was  issued  in  his  name.  But 
every  step  taken  was  taken  in  pursuance  of  the  agreement  made 
between  McGregor  and  JSoule.  Non  constat,  that  the  affidavit 
and  application  would  ever  have  been  made  if  this  agreement 
had  not  been  entered  into.  McGregor  did  not  wish  to  purchase. 
In  fact  he  did  not  purchase.  He  paid  nothing,  and  never 
intended  to  pay  anything.  He  was  a  mere  dumb,  passive  instrvr 
ment  in  the  hands  of  Soule  in  this  illegal  purpose  forbidden  by 
law.  McGregor  assisted  Soule  in  this  illegal  purpose  in  every 
way  Soule  desired  hl3  assistance.  By  their  joint  acts,  each  and 
all  of  which  were  illegal,  a  result  forbidden  by  law  was  accom- 
plished. Neither  McGregor  nor  plaintiff  claiming  under  him 
should  derive  any  benefit  from  it.  All  of  the  parties  concerned 
are  in  pari  delicto,  and  neither  in  our  opinion  should  be  allowed 
to  recover.     (See  Biggs  t\  Lawrence,  3  Term  Lep.  454;  Clugas 
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V.  Penaluna,  -4  Term  Rep.  466 ;  Waymell  v.  Reed,  5  Term  Bep. 
599.) 

We  make  this  remark  in  relation  to  defendant's  claims  set  up 
in  his  cross-complaint,  which  we  have  fully  examined.  Neither 
at  law  nor  in  equity  should  either  be  permitted  to  recover. 

But  it  is  said  the  evidence  showing  the  illegality  of  the  con- 
tract came  from  Soule  and  Ryan,  who  were  incompetent  wit- 
nesses, and  their  evidence  inadmissible  under  section  1880  of  the 
Code  of  Civil  Procedure.  The  action  of  plaintiff  is  not  one 
against  an  executor  or  administrator  upon  a  claim  or  demand 
against  an  estate  of  a  deceased  person.  It  is  an  action  brought 
to  recover  something  claimed  to  belong  to  the  estate  against  a 
third  person,  brought  by  the  administratrix  to  enforce  a  demand 
by  the  estate.  Under  such  circumstances  we  see  no  reason  why 
Soule  and  Ryan  were  not  competent  witnesses  and  their  testi- 
mony admissible.  The  parties  are  in  pari  delicto,  neither  can 
recover,  and  in  such  case  the  law  leaves  the  parties  as  they  were. 

These  views  dispose  of  the  case,  and  it  is  unnecessary  to  say 
anything  upon  the  other  points  discussed  by  counsel. 

The  judgment  and  order  are  reversed  and  the  cause  remanded 
with  a  direction  to  the  court  below  to  dismiss  the  action,  each 
party  to  pay  his  own  costs  in  that  court. 

Bharpstein,  J.,  and  Myrick,  J.,  concurred. 


[No.  8447.     Department  Two.— June  23,   1886.] 

WM.  D.  HENDERSON,  Respondent,  v.  JOANNA 
NICHOLAS  ET  AL.,  Appellants. 

Pabtnebs — Appbopbiation  of  Wateb — Conveyance  by  Pabtnkb. — One 
partner  in  a  water-right  acquired  by  appropriation  cannot  con- 
vey the  interest  therein  of  his  copartner. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Calaveras 
County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  restrain  the  defendants  from  inter- 
fering with  plaintiff's  right  to  the  use  of  the  waters  of  a  certain 
creek.     The  further  facts  are  stated  in  the  opinion  of  the  court 
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J.  B.  Lamar,  for  Appellants. 

Tf.  K.  Boucher,  and  J.  G,  Severance,  for  Respondent. 

Thornton,  J.  —  As  early  as  1858,  plaintiff  and  his  brother, 
J.  M.  Henderson,  appropriated  and  used  the  water  in  controversy 
in  this  cause,  and  plaintiff  has  continued  to  use  one  half  of  it 
ever  since,  until  prevented  by  the  acts  of  the  defendants.  The 
conveyance  of  J.  M.  Henderson  to  Latori  and  others  of  the 
interest  described  in  it,  which  was  afterwards  transferred  to 
defendant  George  Nicholas,  at  most  only  conveyed  his  interest 
in  the  water-right,  and  did  not  affect  the  interest  of  plaintiff. 
One  partner  can  convey  only  his  interest.  We  know  of  no  rule 
of  law  by  which  he  could  convey  more.  The  right  which 
defendant  George  Nicholas  acquired  from  the  United  States 
was  subject  to  the  water-right  of  plaintiff.  (Rev.  Stats.  U.  S. 
§§  2339,  2340.) 

The  judgment,  however,  herein  should  more  definitely  describe 
the  interest  of  the  plaintiff  designed  to  be  protected  by  it.  The 
last  clause  in  the  judgment  should  be  modified  so  as  to  read  as 
follows : — 

"  It  is  further  ordered,  adjudged,  and  decreed  that  the  plaintiff 
is  the  owner  by  prior  appropriation  of  and  entitled  to  use  one 
half  of  the  waters  of  McKenney's  creek  to  the  extent  of  the 
capacity  of  the  ditch  described  in  the  complaint  herein,  which 
capacity  is  one  hundred  and  twenty-five  inches,  for  irrigating 
his  garden  and  other  useful  purposes,  but  plaintiff^s  right 
herein  adjudged  does  not  exceed  one  half  of  the  capacity  of 
said  ditch;  and  it  is  further  adjudged  that  he  is  entitled  to  the 
use  of  said  ditch  for  the  flow  of  the  waters  hereby  decreed  to 
him.^' 

"And  it  is  further  ordered  and  adjudged  that  the  defendants 
herein,  their  agents,  employees,  and  servants,  are  hereby  per- 
petually enjoined  and  restrained  from  interfering  in  any  way 
with  plaintiff's  rights  to  said  water  and  tlie  use  of  the  ditch 
hereby  decreed  to  him." 

llie  portion  of  the  decree  a3  to  the  costs  and  damages  is 
correct,  and  will  remain  unchanged. 

We  find  no  other  error  in  the  record.     The  cause  is  remanded 
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to  the  court  below  with  a  direction  to  modify  the  decree  in  the 
manner  above  pointed  out. 
Ordered  accordingly. 

Sharpstein,  J.,  and  Mybick,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  8799.    Department  Two.— June  23,  1885.] 
ROBERT   E.   DOYLE,  Appellant,  v.  SHERWOOD   CAL- 
LAOHAN ET  AL.,  Respondents. 

CoNVE&siON — Demand  —  Pleading  —  Release  —  Deceit  —  Statute  of 
Limitations. — The  complaint  alleged  that  one  G  being  the  owner 
of  certain  stocks,  deposited  them  with  the  defendants  for  safe- 
keeping, and  authorized  them  to  receive  the  dividends  and  pay  the 
assessments  thereon.  Afterwards  he  demanded  the  stocks  and  the 
defendants  refused  to  deliver  them  to  him.  After  that  he  was 
induced  by  their  false  and  fraudulent  representations  to  execute 
and  deliver  to  them  a  release  of  all  his  claims  and  demands 
against  them.  Subsequently  he  assigned  the  stocks  and  all  his 
claims  and  demands  against  the  defendants  growing  out  of  the 
fraud  to  the  plaintiff,  who  thereupon  demanded  of  the  defendants 
the  delivery  of  the  stocks  to  him.  Held,  that  the  refusal  of  the 
defenoants  to  deliver  the  stocks  to  C  on  his  demand  constituted 
a  conversion,  that  the  cause  of  action  stated  in  the  complaint  was 
foimded  upon  such  conversion,  and  not  upon  the  deoeit  of  the  de- 
fendants in  procuring  the  release,  and  that  the  Statute  of  Limita- 
tions commenced  to  run  from  the  time  of  the  conversion. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Flottmoy,  Mhoon  &  Flournoy,  Wal.  J.  TusJca,  and  Tho8.  F. 
Barry,  for  Appellant. 

Lloyd  &  Wood,  for  Respondents. 

Sharpstein,  J.  —  The  allegations  of  the  complaint  are  to  the 
eflfect  that  one  Casserly  deposited  certain  stocks  with  the  defend- 
ants for  safe-keeping,  and  authorized  them  to  receive  the  divi- 
dends and  pay  the  assessments  thereon.  Afterwards  he  duly 
demanded  the  stocks  and  the  defendants  refused  to  deliver  them 
to  him.     After  that  he  was  induced  by  their  false  and  fraudu- 
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lent  representations  to  execute  and  deliver  to  them  a  release  in 
writing  of  all  his  claims  and  demands  against  them.  Subse- 
quently he  assigned  said  stocks  and  all  his  claims  and  demands 
against  the  defendants  "  growing  out  of  the  said  fraudulent  deceit 
to  the  plaintiff/'  who  thereafter  demanded  of  the  defendants  the 
delivery  of  said  stocks  to  him.  They  refused,  "  to  his  damage 
$500,000/'  for  which  sum  he  demands  judgment  against  them. 

The  refusal  of  the  defendant  to  deliver  Casserl/s  stocks  to 
him  on  his  demand  constituted  a  conversion  of  his  property  by 
them,  for  which  he  might  at  once  have  commenced  an  action. 
But  no  such  action  was  commenced  within  the  period  prescribeil 
by  law  for  the  commencement  of  actions  of  that  character;  and 
the  complaint  was  demurred  to  on  that  ground  among  others. 
The  demurrer  was  sustained,  and  whether  property  or  not  is  the 
only  question  which  we  have  to  consider.  The  appellant  insists 
that  it  was  not,  for  the  reason  that  the  action  is  brought  to  re- 
cover damages  for  the  fraud  and  deceit  practiced  on  Casserly, 
and  the  cause  of  action  must  be  deemed  not  to  have  accrued  until 
he  discovered  the  facts  constituting  the  fraud,  which  it  is  alleged 
he  did  not  discover  until  within  three  years  before  the  com- 
mencement of  this  action. 

If  this  is  an  action  for  relief  on  the  ground  of  fraud,  as  contra- 
distinguished from  an  action  of  trover,  the  cause  of  action  must 
be  deemed  to  have  accrued  when  Casserly  first  discovered  the 
facts  constituting  the  fraud  and  not  before.  (Code  Civ.  Proc. 
§  338.)  But  if  the  facts  stated  in  the  complaint  constitute  a  case 
of  wrongful  conversion  of  personal  property  by  the  defendants, 
of  which  Casserly  was  advised  more  than  three  years  before  the 
commencement  of  this  action,  the  demurrer  was  properly  sus- 
tained. More  than  three  years  before  the  commencement  of  this 
action  Casserly  demanded  of  the  defendants  his  stocks  and  they 
refused  to  deliver  them  to  him.  He  then  discovered  that  they 
had  wrongfully  converted  his  property  to  their  own  use.  After 
that  he  released  them  from  all  claims  and  demands  which  he  had 
against  them.  They  had  previously  wrongfully  converted  his 
stocks  to  their  own  use  and  he  knew  it.  Viewed  in  that  light, 
the  release  if  it  related  in  any  way  to  that  transaction,  released 
the  defendant  from  any  claim  or  demand  which  Casserly  had 
against  them  for  the  wrongful  conversion  of  his  property,  and 
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might  be  set  us  as  a  defense  to  an  action  based  upon  such  con- 
version. But  if  set  up  as  a  defense  in  such  an  action,  it  might 
be  avoided  by  showing  that  it  was  obtained  by  fraud.  This 
action  is  not  brought  to  have  said  release  canceled.  And  until 
it  is  interposed  as  a  defense  in  some  action  brought  by  the  plaint- 
iff against  the  defendants  to  recover  Casserly's  stocks  or  damages 
for  the  conversion  of  them,  it  cannot  cause  any  damage  to  the 
plaintiff.  It  was  not  by  or  through  the  release  that  possession 
of  the  stocks  was  obtained,  or  that  they  were  wrongfully  con- 
verted. And  the  wrongful  conversion  of  them  constitutes  the 
gravamen  of  the  plaintiff's  complaint  as  we  construe  it. 

It  therefore  appearing  by  the  complaint  that  the  plaintiff's 
cause  of  action  is  barred  by  subdivision  3  of  section  338  of  the 
Code  of  Civil  Procedure,  we  must  hold  that  the  demurrer  was 
properly  sustained  and  affirm  the  judgment. 

Judgment  affirmed. 

Mybick,  J.,  and  Thornton,  J.,  concurred. 


[No.  11044.     In  Bank.^Tune  23,  1885.] 

THE  PEOPLE,  Appellant,  v,  WASHINGTON  BAETLETT 

ET  AL.,  Respondents. 

New  City  Hajli^— San  Francisco — Act  of  March  24,  1876 — Consti- 
tutional Law — Special  Legislation. — The  Act  of  March  24, 
1876,  providing  for  the  completion  of  the  building  known  as  the 
New  City  Hall  in  the  city  and  county  of  San  Francisco,  is  consti- 
tutional. The  act  is  not  an  attempt  by  special  legislation  to  de- 
prive the  supervisors  of  their  discretion  with  respect  to  a  local 
improvement. 

Id. — ^New  City  Hall  Commissioners — Term  of  Commission. — Under 
this  act  the  new  city  hall  commission  continues  in  existence  until 
the  amounts  raised  by  taxation  for  the  new  city  hall  fund  has 
been  expended  under  contracts  made  by  the  commissioners. 

AppRriL  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  proceeding  was  in  the  nature  of  qtio  warranto,  to  oust  the 
defendants  from  the  office  of  new  city  hall  commissioners  of  the 
city  and  county  of  San  Francisco,  and  to  compel  them  to  turn 
over  such  building,  and  its  management  and  control,  to  the  board 
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of  supervisors  of  the  city  and  county  of  San  Francisco.  By 
the  Act  of  April  4,  1870,  the  governor  was  authorized  to  and 
did  appoint  three  persons  as  a  board  of  commissioners  for  the 
erection  and  construction  of  a  city  hall  in  the  city  of  San 
Francisco.  Under  this  act  the  plans  and  specifications  of  the 
building  were  made  and  adopted,  and  its  erection  commenced. 
By  an  act  approved  March  30,  1874,  this  board  was  abolished, 
and  the  building  turned  over  to  the  board  of  supervisors  of  the 
city  and  county.  On  the  24th  of  March,  1876,  an  act  was 
passed  constituting  a  board  of  new  city  hall  commissioners, 
composed  of  the  mayor,  the  city  and  county  attorney,  and  the 
auditor  of  the  city  and  county  of  San  Francisco.  Under  the 
provisions  of  this  act  the  defendants  claim  as  the  board  of  new 
city  hall  commissioners  to  hold  possession  of  the  new  city  hall, 
and  to  exercise  the  powers  conferred  thereby.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

Attorney-Getieral  Marshall,  Cary,  Sullivan  &  Sullivan ^  and 
Daniel  Rogers,  for  Appellant. 

John  Lord  Love,  and  John  F.  Swift,  for  Respondents. 

The  Court.  — 1.  The  Act  of  March  24,  1876,  "to  provide 
for  the  completion  of  the  building  known  as  the  New  City  Hall '' 
(Stats.  1875-76,  p.  461),  is  not  subject  to  the  objection  that 
it  is  an  attempt,  by  special  legislation,  to  deprive  the  supervisors 
of  all  discretion  with  respect  to  a  local  improvement.  In  People 
V.  Lynch,  51  Cal.  33,  it  was  held  that  the  ultimate  determination, 
which  shall  conclude  the  tax-payers  of  a  city  with  reference  to  a 
municipal  improvement  to  be  paid  for  by  them,  must  be  that 
of  the  appropriate  local  legislature.  The  statute  before  us  leaves 
with  the  local  legislature  the  power  of  deciding  whether  the 
work  upon  the  new  city  hall  shall  or  shall  not  proceed  as  therein 
provided.  The  eleventh  section  of  the  act  reads ;  "  In  the  event 
that  the  board  of  supervisors  shall  deem  it  expedient  to  continue 
the  construction  of  the  new  city  hall  in  the  mode  and  manner 
prescribed  in  this  act,  they  are  hereby  authorized  and  empowered 
to  express  such  judgment,  by  resolution  or  order,  in  such  form 
as  they  may  deem  proper.^'  The  plain  intention  of  the  law  is 
not  to  impose  upon  the  supervisors  the  duty  of  levying  any  tax 
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to  be  applied  to  the  construction  of  the  building,  or  to  expenses 
connected  therewith,  unless  they  shall  first  "  by  resolution  or 
order"  determine  to  proceed  under  the  act. 

The  complaint  fails  to  allege  that  the  board  of  supervisors 
did  not  ^*  express  their  judgment,"  that  it  was  expedient  to 
continue  the  construction. 

2.  The  complaint  avers  that  the  term  of  oflSce  of  the  city  hall 
commissioners  ^^  under  said  pretended  act  of  the  legislature  of 
March  24,  1876,"  expired  on  the  18th  of  January,  1883.  In 
the  points  on  file  it  is  suggested  that  the  office  cease  to  exist  in 
July,  1881. 

On  the  part  of  respondents  it  is  claimed  the  commissioners 
must  remain  in  office  until  the  new  city  hall  shall  actually  be 
completed.  (§  17,  p.  466.)  Appellants  contend  with  much 
force  that  the  words  in  the  seventeenth  section,  "erected  or 
completed  as  in  this  act  provided,"  require  that  the  building 
shall  be  considered  as  completed,  within  the  meaning  of  the  law, 
when  the  moneys  raised  under  its  provisions  are  employed  in 
the  manner  by  the  statute  directed.  Conceding  the  last  to  be 
the  correct  interpretation  the  demurrer  to  the  complaint  was 
properly  sustained. 

Under  the  eleventh  section  of  the  Act  of  1876  the  supervisors 
were  not  empowered  to  levy  or  provide  for  the  collection  of  any 
tax  to  complete  said  building  after  the  expiration  of  the  fiscal 
year  1880-81.  Section  12  provides:  "The  commissioners  in 
each  fiscal  year  may  make  contracts  and  expend  in  the  con- 
struction of  said  building,  a  sum  equal  to  the  estimated  receipts 
of  the  fund  during  the  current  fiscal  year,  but  no  larger  or 
greater  sum."  We  do  not  understand  it  was  the  duty  of  the 
commissioners  to  make  contracts  or  to  expend  (in  anticipation) 
all  the  estimated  receipts  of  the  year,  but  that  they  were  prohib- 
ited from  contracting  for  the  expenditure  of  more  than  such 
estimated  receipts.  Indeed  the  moneys  actually  collected  for 
the  new  city  hall  fund  in  each  of  the  four  years  for  which  the 
tax  was  levied  may  have  been  more  than  the  estimate  of  the 
commissioners  for  each  of  the  years.  It  seems  clear  that  it  was 
intended  the  new  city  hall  commission  should  continue  until  the 
amounts  raised  by  taxation  for  the  new  city  hall  fund  should  be 
expended  under  contracts  made  by  the  commissioners,  and  under 


Digitized  by  VjOOQ IC 


June,  1885.]  Baynor  v.  Mintzer.  169 

their  directions,  or  that  of  the  architect.  The  complaint  does 
not  show  that  there  remain  no  moneys  in  the  new  city  hall  fund 
to  be  expended  by  the  commissioners  under  the  provisions  of 
the  Act  of  1876,  or  that  there  remains  no  work  uncompleted 
which  was  regularly  contracted  for  by  the  commissioners. 
Judgment  affirmed. 


[No.  9756.    In  Bank.— June  23,  1886.] 
PLATT  A.  RAYNOR,  Respondent,  v.  W.   H.  MINTZER 

ET  AL.,  Appellants. 

Fbacd— TiTLB  Obtained  by — Equitable  Kelief. — Certain  transactions 
by  which  the  title  to  real  property  had  been  acquired  were  set 
aside  by  the  court  below,  and  a  reconveyance  directed.  On  a  re- 
view of  the  evidence,  held,  that  the  relief  granted  was  proper. 

Id. — Parties  to  Action. — In  such  a  case,  the  participants  in  the  fraud, 
and  all  persons  claiming  an  interest  in  the  property  through  or 
by  means  of  the  transactions  in  question,  may  be  joined  as  parties 
defendant. 

Id. — Pleading — Dbmubreb  fob  Misjoinder  or  Causes  or  Action.— 
The  complaint  stated  a  variety  of  circumstances  di£fering  in  their 
nature,  but  connected  with  and  tending  to  establish  the  alleged 
fraud.  Held,  that  the  complaint  was  not  demurrable  for  a  mis- 
joinder of  causes  of  action. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Ber- 
nardino County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  B.  Hotchkiss,  for  Appellants. 

Paris  &  Goodsell,  and  Bennett  &  Wigginton,  for  Bespondent. 

McEee^  J.  —  This  is  a  suit  in  equity  to  set  aside  a  money 
judgment,  declare  void  an  execution  sale  made  under  it,  and 
annul  and  cancel  the  certificate  of  sale  and  sheriff^s  deed  made 
to  the  defendants ;  or  to  have  the  defendants,  the  grantees  named 
in  the  deed,  adjudged  trustees  for  the  plaintiff,  in  respect  of  all 
property  belonging  to  him  and  transferred  to  them  by  the 
sheriff's  deed,  and  to  compel  them  to  reconvey  the  same  to  the 
plaintiff  upon  such  terms  as  may  be  just,  etc. 

Plaintiff  claims  to  be  entitled  to  the  relief  demanded  upon  the 
ground  that  the  action  in  which  the  judgment  was  recovered 
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was  commenced  against  him,  and  prosecuted  to  judgment  and 
execution  sale  by  the  plaintiff  in  the  action,  not  of  his  own 
motion,  nor  in  his  own  behalf,  but  at  the  instigation  of  the 
defendants  and  for  their  benefit,  upon  an  arrangement  or  con- 
spiracy between  them  to  use,  under  cover  of  the  plaintiff's  name, 
the  proceedings  and  legal  process  in  the  case  for  the  purpose  of 
fraudulently  acquiring  to  themselves  Eaynor's  interest  in  the 
lands  and  premises  described  in  the  complaint.  The  object  of 
the  suit  is  therefore  to  obtain  restitution  from  the  defendants,  of 
real  property  of  the  plaintiff  claimed  to  have  been  acquired,  and 
to  be  held  by  them  by  fraud. 

The  frauds  by  which  it  is  claimed  the  defendants  acquired  the 
property  arose  out  of  the  following  transactions:  Raynor  was 
insolvent  and  wholly  unable  to  pay  anything  to  his  creditors; 
but  he  claimed  to  be  a  tenant  in  common  with  the  defendants, 
Mintzer,  Pox,  Peacock,  Hunt,  Cameron,  and  Davis,  to  the 
extent  of  an  undivided  four-sevenths  interest  in  the  real  prop- 
erty described  in  the  complaint;  and  that  his  co-tenants  had 
fraudulently  acquired  from  him  his  interest,  and  after  acquiring 
the  same,  had  organized  themselves  into  a  corporation  by  the 
name  of  the  Colton  Land  and  Water  Company,  of  which  they 
became  the  only  members  or  stockholders,  and  to  which  they 
transferred  the  entire  common  property,  which  constituted  the 
only  capital  stock  of  the  corporation,  and  the  same  was  appor- 
tioned among  them  according  to  their  respective  interests  in  the 
property.  Having  thus  acquired  title  to  the  property,  the  cor- 
poration commenced  an  action  to  quiet  title  against  Raynor  and 
to  enjoin  him  from  asserting  any  claim  to  the  property.  He 
appeared  in  the  action  and  filed  an  answer  containing  a  cross- 
complaint,  in  which  he  ajsks  as  affirmative  relief  that  he  be 
adjudged  the  owner  of  an  undivided  four-sevenths  interest  in 
the  property  conveyed  by  his  co-tenants  to  the  corporation ;  and 
that  they  and  the  corporation  be  adjudged  to  hold  the  same  in 
trust  for  him  and  be  compelled  to  reconvey  it  to  him.  On  the 
final  hearing  of  the  case  the  court  decided  in  his  favor,  adjudged 
that  he  was  the  owner  of  an  undivided  four-sevenths  of  the 
property  conveyed  to  the  corporation,  and  entitled  to  a  recon- 
veyance of  the  same  from  the  corporation  and  the  other  defend- 
ants; and  it  commanded  them  to  execute  and  deliver  to  him  a 
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conveyance  of  the  same.  With  that  adjudication  the  defendants 
were  dissatisfied  and  appealed  to  this  court.  On  the  hearing  of 
the  appeal,  this  court,  at  the  January  term,  1881,  modified  and 
aflfirmed  the  judgment  of  the  Superior  Court  (see  Colton  Land 
and  Water  Co.  v.  Raynor,  57  Cal.  588),  and  Baynor's  owner- 
ship and  interest  in  the  property  was,  by  that  adjudication,  fully 
and  legally  established. 

But  pending  that  appeal  the  appellants  in  the  action  set  to 
work  to  evade  the  judgment  appealed  from,  if  the  appeal  should 
be  decided  against  them.  Por  that  purpose  they  stirred  up 
the  creditors  of  BajTior  to  sue  him  upon  their  claims,  and  have 
whatever  interest  in  the  property  might  be  finally  adjudged  to 
him,  levied  on  and  sold.  This  they  did  by  intimations  that  the 
corporation  would  buy  from  them  whatever  interests  they  might 
thus  acquire.  C.  P.  Clyde  was  one  of  Baynor's  principal  credit- 
ors, and  an  arrangement  was  made  with  him  whereby  he  agreed 
to  commence  an  action  upon  his  claim  of  $1,800,  against  Baynor, 
and  prosecute  it  to  judgment,  execution  levy  and  sale  for  the 
benefit  of  the  appellants,  who  were  to  pay  him  the  amount  of 
his  claim,  after  he  had  obtained  a  sale  of  the  property  under  the 
judgment  and  transferred  to  them  the  certificate  of  sale.  Clyde 
carried  out  this  arrangement  by  commencing  an  action  against 
Baynor  in  which  he  obtained  judgment  by  default,  upon  which 
an  execution  was  issued,  which  was  levied  upon  Baynor's  inter- 
est in  the  property.  At  the  execution  sale  Clyde  bought  the 
property  in  his  own  name ;  but  the  sheriff  refused  him  a  certifi- 
cate of  sale  because  the  appellants  failed  in  their  promise  to 
pay  the  fees ;  and  in  order  to  obtain  the  certificate  Clyde  agreed 
with  them  to  take  $1,000,  for  the  interest  in  the  property 
acquired  by  the  sale,  and  pay  the  sheriff's  fees.  That  was  done, 
the  fees  were  paid,  the  sheriff  issued  to  him  a  certificate  of  sale 
which  he  immediately  assigned  to  the  appellants.  The  entire 
transaction  was  commenced  and  consummated  pending  the 
appeal. 

This  transaction  the  court  found  was,  in  itself,  an  open  attempt 
to  evade  the  judgment  appealed  from,  and  to  acquire  in  an  indi- 
rect manner  the  property  which  had  been  adjudged  to  Baynor, 
and  also  a  continuation  of  the  scheme,  stamped,  in  the  action  in 
which  the  appeal  was  pending,  as  "a  fraud  on  the  rights  of 

LXVn.    CAL. — 11 


Digitized  by  VjOOQ IC 


162  Baynor  r.  Mintzer.  fSup.  Ct 


Raynor  attempted  to  be  carried  out  by  means  of  the  cloaked 
machinery  of  a  corporation/'  It  therefore  ordered  all  the  de- 
fendants in  the  action,  except  Clyde  and  the  corporation,  as  trus- 
tees of  Baynor's  title  in  the  property  acquired  by  the  sherifiPs 
deed  on  the  Clyde  judgment  and  execution,  to  reconvey  the  same 
to  Baynor  upon  payment  of  the  $1,000,  and  interest  thereon, 
which  they  had  given  Clyde  for  the  assignment  to  them  of  the 
certificate  of  sale. 

This  relief,  it  is  insisted,  "  is  contrary  to  law  and  equity,'*  alid 
is  based  upon  findings  which  do  not  cover  the  issues  raised  by 
the  pleadings  in  the  case,  and  are  not  sustained  by  the  evidence. 

We  cannot  agree  with  this  contention;  the  evidence  sustains 
the  findings,  the  findings  cover  the  issues,  and  the  decisions  and 
judgment  are  in  accordance  with  the  plainest  principles  of  equity. 
When  title  to  real  property  has  been  acquired  by  fraud,  the  true 
owner  is  entitled  to  be  relieved  against  the  fraud,  and  to  be  re-in- 
vested with  his  ownership  upon  such  terms  as  may  be  just. 

The  terms  upon  which  the  relief  were  granted  were  just.  By 
its  decree  the  court  undid  the  wrong  which  had  been  done,  and 
left  all  the  parties  to  the  transaction  in  possession  of  their  legal 
rights  as  they  were  before  the  assignment  of  the  certificate  of 
purchase.  Baynor  was  restored  to  his  original  position  as  a  ten- 
ant in  common  with  his  cotenants  in  the  property,  upon  paying 
to  them  the  moneys  which  they  had  paid  to  Clyde  for  his  inter- 
est in  the  property.  Upon  receiving  that  money  they  had  no 
longer  any  right  in  his  property  which  they  could  in  conscience' 
retain.  For  it  is  conceded  that,  originally,  Baynor  was  a  ten- 
ant in  common  with  them  in  the  property,  and  when  they 
assumed  the  exclusive  possession  of  it  under  the  transactions 
virith  him  and  the  instruments  in  writing  executed  by  him, 
adjudicated  in  the  case  of  the  Colton  Land  and  Water  Com- 
pany V.  Raynor,  they  held  the  apparent  legal  title  to  his 
interest  in  the  common  property  in  trust  for  him.  This  title, 
whether  held  by  him  or  by  them  in  trust  for  him,  vested  him 
with  the  right  to  his  share  in  the  property,  and  in  the  proceeds 
derived  from  it  under  the  arrangement  between  the  tenants  in 
common  as  to  the  management  and  disposition  of  the  property 
as  adjudged  in  that  case.  The  fact  that  the  cotenants  in  exclu- 
sive possession  cloaked  themselves  in  the  garb  of  a  corporation. 


Digitized  by  VjOOQ IC 


Jiine^  1885.]  Batnob  v.  Mintzisb.  163 

and  conveyed  the  property  to  themselves  in  the  eoq)orate  name^ 
did  not  divest  Baynor  of  his  rights.  His  cotenants  were  still, 
in  the  shape  which  they  saw  fit  to  assume^  the  trustees  of  his 
legal  title;  and  that  fiduciary  relation  continued  to  exist,  bind- 
ing them,  in  all  their  transactions  with  the  property,  to  the 
observance  and  practice  of  good  faith  to  their  cotenant  and 
cesim  que  trust.  Prom  the  obligations  of  that  relation  they 
could  not  relieve  themselves  by  any  transfer  of  the  property  to 
themselves  in  the  name  of  a  corporation  into  which  they 
changed  themselves,  nor  by  a  transfer  to  any  other  person,  who 
knew  of  the  existing  relation,  nor  by  indirect  and  crooked  at- 
tempts to  acquire  the  trust  property  for  themselves. 

Nor  did  the  judgment  of  the  court  in  the  case  of  the  Cotton 
Land  and  Water  Comparuy  v.  Raynor  relieve  them  from  their 
trust  as  to  the  plaintiff's  title.  That  judgment  established  the 
trust,  and  decreed  its  performance ;  but  before  performance,  and 
while  proceedings  were  pending  to  revise  the  decree  itself,  they 
attempted  to  avoid  performance  by  the  acquisition  of  the  trust 
property  to  themselves  by  means  of  the  judgment  and  execution 
sale.  Against  such  proceedings  the  plaintiff  was  entitled  upon 
every  principle  of  equity  to  be  relieved. 

There  was  no  substantial  error  in  overruling  the  demurrer 
to  the  complaint  on  the  ground  that  the  complaint  did  not  con- 
tain facts  sufficient  to  entitle  the  plaintiff  to  any  relief,  or  that 
several  causes  of  action  were  improperly  united,  or  that  Clyde 
and  the  Colton  Water  Company  were  improperly  joined  as 
defendants. 

The  complaint  contains  a  voluminously  specific  statement  of 
facts  constituting  the  alleged  frauds  by  which  the  defendants 
acquired  to  themselves  title  to  the  plaintiff's  property.  These 
acts  of  fraud,  it  is  charged,  were  parts  of  one  entire  scheme  to 
divest  the  plaintiff  of  his  rights,  and  although  numerous,  they 
constitute  but  one  cause  of  action,  upon  which  plaintiff  would 
be  entitled  to  either  alternative  or  discretionary  relief.  In  this 
view  Clyde  and  the  Colton  Land  and  Water  Company  were 
proper  parties.  Clyde  was  a  proper  party  because  he  was  one 
of  the  principal  actors  in  so  much  of  the  alleged  frauds,  which 
were  the  basis  of  the  plaintiff's  action,  by  which  the  other 
defendants,  through  him,  acquired  the  trust  property.     In  the 
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investigation  of  the  alleged  frauds  and  the  relief  which  might  be 
decreed  to  the  plaintiff,  the  judgment  which  Clyde  recovered 
against  Raynor,  and  through  which  the  other  defendants  claimed 
Raynor's  title,  was  directly  challenged,  and  he  had  a  right  to  be 
heard  in  any  action  or  adjudication  which  might  affect  the 
validity  of  the  judgment  and  the  proceedings  under  it. 

The  Colton  Land  and  Water  Company  was  also  a  proper 
party,  because  the  complaint  alleged :  ^^  That  the  defendant,  the 
Colton  Land  and  Water  Company,  claims  to  have  acquired  some 
interest  in  said  real  property,  under  and  by  virtue  of  said  deeds 
from  said  Clyde  and  said  sheriff,  adverse  to  the  plaintiff,  which 
claim  is  invalid  and  without  foundation/^  It  is  a  general  rule 
that  all  parties  interested  in  a  controversy,  or  who  may  be 
affected  by  a  decree  rendered  therein,  should  be  made  parties; 
all  who  are  nominally  or  really  interested  may  therefore  be 
joined  although  the  interests  of  all  may  not  be  affected  alike  by 
the  relief  which  may  be  granted,  and  the  court  may  in  the  final 
disposition  of  the  case,  dismiss  as  to  some  of  them  on  the  ground 
that  they  neither  have  nor  claim  any  interest  in  the  contro- 
versy. Upon  the  face  of  the  complaint,  both  Clyde  and  the 
corporation  were  proper  if  not  necessary  parties  to  a  complete 
determination  and  settlement  of  the  questions  involved  in  the 
controversy. 

We  see  no  prejudicial  error  in  the  record. 

Judgment  and  order  aflSrmed. 

Thornton,  J.,  Sharpstein,  J.,  McKinstry,  J.,  and  Ross, 
J.,  concurred. 

Rehearing  denied. 
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[No.   9323.    Department  One.— ^une  24,   1885.] 

MILTON    T.    LITTLE,    Appellant,    v.    DAVID    JACKS, 

Eespondent. 

New  Trial — Notice  of  Intention. — A  notice  of  intentnon  to  vacate 
the  judgment  is  not  a  notice  of  intention  to  move  for  a  new  trial. 

Id. — Amendment  of  Notice. — A  notice  so  radically  defective  cannot  be 
amended  after  the  time  allowed  by  statute  for  giving  notice  has 
ezpire'd. 

Appeal  from  an  order  of  the  Superior  Court  of  Monterey 
County  allowing  the  defendant  to  amend  his  notice  of  intention 
to  move  for  a  new  trial. 

Tlie  facts  are  stated  in  the  opinion  of  the  court. 

D.  M,  Delmas,  for  Appellant. 

8,  8.  Houghton,  for  Respondent. 

Eoss,  J.  —  It  appears  from  the  bill  of  exceptions  in  this  cause 
that  on  January  9,  1884,  the  court  made  and  filed  its  written 
findings  of  fact  and  conclusions  of  law,  and  entered  its  judgment 
thereon,  of  which  defendant  had  due  notice,  on  the  same  day. 
Within  ten  days  thereafter  defendant  gave  plaintiflE  notice  of  his 
intention  to  move  the  court  to  vacate  and  set  aside  the  judgment. 
This  was  net  a  notice  of  intention  to  move  for  a  new  trial. 
{Sawyer  v.  Sargent,  65  Cal.  259;  Martin  v.  Matfield,  49  Cal. 
42.)  The  time  allowed  by  statute  for  the  giving  of  a  notice 
of  the  latter  character  expired  with  the  tenth  day  after  the  notice 
of  the  decision  was  given.  To  allow  a  notice  filed  within  statu- 
tory time,  but  which  was  radically  defective,  to  be  amended 
after  the  expiration  of  that  time  would  be  in  effect  to  extend  the 
time  allowed  by  statute  for  the  giving  of  such  notices,  which  the 
courts  have  no  power  to  do. 

Order  reversed. 

McKiNSTRY,  J.,  and  McKee,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[No.   8950.     Department  One.— ^une  24,   1885.] 

THE  PEOPLE  EX  reu  BOAKD  OF  STATE  HARBOR 
COMMISSIONERS,  Respondent,  v.  THE  POTRERO 
AND    BAY    VIEW     RAILROAD    COMPANY,    Appel- 

LANT. 

Navigable  Stbeak — Street  Railboao — Implied  Graitt  of  Right  to 
Build  Bridge. — A  grant  by  the  legislature  of  the  right  to  build 
a  street  railroad  over  a  designated  route  which  crosses  a  navigable 
stream,  includes  the  right  to  build  a  bridge  over  the  stream. 

Id. — Act  Admitting  California  into  Union — Power  of  State  over 
Navigable  Streams. — The  provision  of  the  act  of  Congress  ad- 
mitting California  into  the  Union,  which  declares  *'that  all  navi- 
gable waters  within  the  State  shall  be  common  highways  and  for- 
ever free,"  etc.,  does  not  impair  the  power  of  the  State  to  au- 
thorize the  construction  of  bridges  over  navigable  streams. 

Id. — Power  to  Construct  Bridge. — While  the  power  of  the  State 
with  respect  to  the  construction,  regulation,  and  control  of  bridges 
over  navigable  streams  is  subordinate  to  that  of  Congress,  still 
until  Congress  acts  on  the  subject  the  power  of  the  State  is 
plenary. 

Id. — Authorized  Bridge  not  a  Nuisance. — A  bridge  over  a  navigable 
stream,  built  in  pursuance  of  a  valid  authorization  from  the 
State,  cannot  be  adjudged  a  nuisance. 

f 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McAllister  &  Bergin,  for  Appellant. 

Under  the  law  granting  the  franchise  to  Tompkins,  his  asso- 
ciates and  assigns,  they  had  authority  to  construct  the  bridge  in 
question.  {Union  Pacific  R.  R,  y.  Hall,  1  Otto,  350;  People  v. 
Saratoga  &  R.  R.  R.  Co.  15  Wend.  130;  Springfield  v.  Conn. 
R.  R.  Co.  4  Cush.  63;  Mohawk  Bridge  Co.  v.  Utica  &  S.  R.  R. 
Co.,  6  Paige,  554.)  The  State  in  the  absence  of  congressional 
action,  possessed  plenary  power  to  authorize  the  structure  in 
question,  and  its  action  in  authorizing  the  same  is  constitutional ; 
and  therefore  the  bridge  cannot  be  adjudged  a  nuisance.  {Wilson 
V.  Blackbird  Creek  Marsh  Co,  2  Peters,  250 ;  Veaaie  v.  Moor,  14 
How.  573 ;  Passaic  Bridge  Case,  3  Wall.  782 ;  Gilman  v.  Phila- 
delphia, 3  Wall.  713 ;  Clinton  Bridge  Case,  10  Wall.  462 ;  U.  8. 
Y.  Ne-w  Bedford  Bridge,  1  Wood.  &  M.  49 ;  Griffin  v.  Gibb,  1 
McAU.  221;  County  of  Mobile  v.  Kimball,  12  Otto,  691;  Cald- 
well V.  Am.  Bridge  Co.  113  U.  S.  205.) 
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T.  C.  Coogan,  and  Oeorge  D,  Shadbvme,  for  Respondent. 

Boss,  J.  —  Action  to  abate  an  alleged  nuisance,  consisting  of 
the  maintenance  by  defendant  of  a  bridge  across  Islais  Creek,  in 
the  city  and  county  of  San  Francisco,  which  impedes  the  navi- 
gation of  the  creek,  the  waters  thereof  being  navigable.  The 
defendant  claims  the  right  to  maintain  the  bridge  under  a  grant 
by  the  legislature  made  April  2,  1866,  to  one  Tompkins,  his 
associates  and  assigns,  of  the  right  to  lay  down,  maintain,  and 
operate  a  street  railroad  along  a  certain  route  and  upon  certain 
terms  stated  in  the  act,  which  is  found  in  Statutes  of  1865-66, 
p.  749.  The  route  designated  crosses  Islais  Creek,  and  as  the 
road  could  not  be  built  across  the  creek  without  a  bridge,  the 
grant  of  the  right  to  build  the  road  necessarily  included  a  grant 
of  the  right  to  build  the  necessary  bridge.  {Union  Pac,  R.  R, 
Co.  V.  Hall,  1  Otto,  350.)  And  that  such  was  the  understand- 
ing of  the  legislature  is  shown  by  the  subsequent  Act  of  March 
28,  1868  (Stats.  1867-68,  p.  475),  amending  the  Act  of  April 
2,  1866;  for  the  fifth  section  of  the  amendatory  act  provides 
among  other  things  that  the  company  "  shall  be  required  to  con- 
struct a  draw  in  the  bridge  on  Kentucky  Street  at  its  intersection 
with  Tulare  Street  whenever  the  parties  interested  shall  pay  the 
expense  of  constructing  such  draw,  and  provide  for  maintaining 
the  same.*'  And  a  similar  provision  is  inserted  in  the  act  of  the 
legislature  passed  March  26,  1868  (Stats.  1867-68,  p.  357), 
declaring  Islais  Creek  a  navigable  stream,  the  third  section  of 
which  providing  among  other  things  that  "nothing  in  this  act 
shall  be  so  construed  as  to  affect  the  rights  or  franchise  of  the 
Potrero  and  Bay  View  Railroad  Company  (which  company  suc- 
ceeded on  July  23,  1867,  to  all  the  rights  of  Tompkins  and  his 
associates),  or  to  require  said  company  to  make  a  draw  on  said 
bridge,  unless  the  cost  of  said  draw  and  the  expense  of  maintain- 
ing the  same,  are  provided  by  the  interested  parties  who  may 
desire  such  improvement." 

If  the  State  had  the  constitutional  power  to  authorize  the 
building  of  the  bridge  in  question,  it  would  seem  clear  enough 
that  action  under  its  sanction  cannot  legally  be  adjudged  a 
nuisance.  But  the  ground  chiefly  relied  on  by  counsel  and  upon 
which  the  court  below  seems  to  have  held  against  the  defendant 
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is  that  the  act  of  the  legislature  granting  the  right  is  unconstitu- 
tional and  void  because  of  that  provision  of  the  act  of  Congress 
admitting  California  into  the  Union,  which  provides  "  that  all 
the  navigable  waters  within  the  State  shall  be  common  high- 
ways and  forever  free,  as  well  to  the  inhabitants  of  said  State  as 
to  the  citizens  of  the  United  States,  without  any  tax,  impost,  or 
duty  therefor/'  (9  U.  S.  Stats,  pp.  452,  453.)  But  this  point 
is  disposed  of  by  the  Supreme  Court  of  the  United  States  against 
the  plaintiff  in  the  recent  case  of  Cardwell  v.  American  River 
Bridge  Co.  113  U.  S.  205,  in  which  it  was  held  that  the  clause 
referred  to  in  no  way  impaired  the  power  which  the  State  could 
exercise  over  the  subject  if  the  clause  had  no  existence,  but  that 
its  object  was  to  insure  a  highway  equally  open  to  all,  without 
preference  to  any,  and  unobstructed  by  duties  or  tolls,  and  thus 
prevent  the  use  of  the  navigable  streams  by  private  parties  to 
the  exclusion  of  the  public,  and  the  exaction  of  any  toll  for  their 
navigation;  and  that  the  cause  contemplated  no  other  restriction 
upon  the  power  of  the  State  in  authorizing  the  construction  of 
bridges  over  them  whenever  such  construction  would  promote 
the  convenience  of  tlie  public.  The  act  admitting  California 
declares  that  she  is  "  admitted  into  the  Union  on  an  equal  foot- 
ing with  the  original  States  in  all  respects  whatever.  She  was 
not,  therefore,  shorn  by  the  clause  as  to  the  navigable  waters 
within  her  limits  of  any  of  the  powers  which  the  original  States 
possessed  over  such  waters  within  their  limits."  And  the  court 
reiterated  what  had  before  been  held  in  many  cases,  that  while 
the  power  of  the  State  with  respect  to  the  construction,  regula- 
tion, and  control  of  bridges  over  navigable  streams  is  subordi- 
nate to  that  of  Congress,  still  until  Congress  acts  on  the  subject, 
the  power  of  the  State  is  plenary.  The  case  of  Caldwell  and 
others  to  which  reference  is  there  made  is  decisive  of  the  point. 
Judgment  and  order  reversed  and  cause  remanded. 

McKee,  J.,  and  McKinstry,  J.,  concurred. 
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[No.   8524.    Department   One. — June  25,   1885.] 

LOUIS  WEST,  Appellant,  v.  VICTOR  B.  MASSON  et  al., 

Respondents. 

De!:d — Bbeach  or  Covenant — Grant,  Babgain,  and  Sale. — ^The  de- 
fendants, by  a  deed  of  grant,  bargain,  and  sale,  conveyed  certain 
land  to  the  plaintiff,  and  expressly  covenanted  therein  "  to  war- 
rant and  defend  the  premises  against  all  persons  lawfully  claiming 
the  same,  by,  through,  or  under  them."  At  the  time  of  the  con- 
veyance the  grantor  of  the  defendants  ivas  in  possession  of  the 
premises,  claiming  that  his  deed  to  them,  although  absolute  in 
form,  was  intended  as  a  mortgage.  lie  subsequently  brought  an 
action  against  the  plaintiff  and  the  defendants  to  redeem  from 
such  alleged  mortgage.  The  plaintiff  defended  the  action,  and 
afterwards  brought  an  action  against  him  to  recover  possession 
of  the  premises.  In  both  actions  the  plaintiff  was  successful. 
Held,  that  there  had  been  no  breach  of  either  the  express  or  im- 
plied covenants  in  the  deed  to  the  plaintiff. 

AppE/VL  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Moses  0.  Cobb,  for  Appellant. 

The  case  discloses  an  eviction  by  tlie  defendants  of  the  plaint- 
iff from  the  premises  conveyed ;  and  consequently  such  a  breach 
of  the  covenants  in  their  deed  as  entitle  the  plaintiff  to  recover 
all  that  it  cost  him  to  regain  possession.  (Civ.  Code,  §  1113; 
McGary  v.  Hastings,  39  Cal.  360 ;  Frescoit  v.  Trueman,  4  Mass. 
627;  Shearer  v.  Raiiger,  21  Pick.  448;  Bronson  v.  Cofjp^n,  108 
Mass.  180 ;  3  Am.  Dec.  246 ;  Delav&rgne  v.  N orris,  7  Johns.  359 ; 
Harlow  v.  Thomas,  15  Pick.  68 ;  Broolcs  v.  Moody,  20  Pick.  476 ; 
Norton  v.  Babcock,  2  Met.  517;  Barnes  v.  Mott,  64  N.  Y.  402; 
Harrington  v.  Murphy,  109  Mass.  300.) 

Loughboroxigh  &  NewJiall,  for  Eespondents. 

The  assertion  of  title  by  the  defendants  grantor,  even  if  it 
had  prevailed,  was  not  a  breach  of  the  covenant.  (Bryan  v. 
Swain,  56  CaL  616.) 

'  McKeb,  J.  —  On  the  13th  of  May,  1877,  the  defendants, 
Francis  P.  and  Victor  B.  Masson,  sold,  and  by  a  deed  of  grant, 
bargained,  and  sale,  conveyed  to  the  plaintiff,  Louis  West,  a  tract 
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of  land  in  Alameda  County.  Additional  to  the  covenant  im- 
plied from  the  terms  "grant,  bargain,  and  sale/'  the  deed 
contained  a  covenant  on  the  part  of  the  grantors  ^*  to  warrant 
and  defend  the  premises  against  all  persons  lawfully  claiming 
the  same  by,  through,  or  under  them,  or  either  of  them.'* 
When  West  acquired  title  from  the  defendants  he  was  in  posses- 
sion of  a  small  portion  of  the  tract,  as  tenant  of  one  William 
Schuman,  from  whom  the  defendants  derived  title,  subject  to 
the  lease  to  West,  and  Schuman  occupied  the  balance  of  the  land. 
West  knew  when  he  purchased  from  the  defendants,  and  before 
paying  the  purchase  money  and  receiving  his  deed,  that  Schu- 
man was  in  possession,  nominally  as  a  tenant  at  will  of  the 
Massons,  but  claiming  that  the  deed  by  which  he  had  trans- 
ferred the  title  to  them,  though  absolute  in  form,  was  intended 
as  a  mortgage  to  secure  payment  of  a  certain  mortgage  on  the 
land  in  favor  of  the  Massons ;  and  for  the  foreclosure  of  which 
there  was  at  the  time  of  the  execution  of  the  deed  by  Schuman 
to  them  an  action  pending  in  their  favor  against  Schuman^ 
West,  and  others.  Under  these  circumstances  West  purchased 
from  the  defendants  and  received  and  had  recorded  his  deed. 

Soon  after  the  deed  to  West  was  recorded,  Schuman  tendered 
to  the  Massons  money  to  redeem  the  land  from  what  he  claimed 
to  be  a  mortgage  to  them,  and  demanded  a  reconveyance  of  the 
premises.  They  refused  to  accept  the  tender  or  to  comply  with 
the  demand.  A  suit  in  equity  was  thereupon  commenced  by 
Schuman  against  the  Massons  and  West,  their  grantee,  to  have 
the  deed  to  the  former  declared  a  mortgage,  and  to  compel  the 
defendants  in  the  action  to  reconvey  the  premises  upon  payment 
of  what  was  due.  West  notified  his  co-defendants  in  the  action 
to  defend  the  suit,  but  they  refused,  and  he  had  to  defend  it  at 
his  own  expense,  and  afterward,  at  his  own  cost  and  expense, 
had  to  commence  and  prosecute  an  action  of  ejectment  against 
Schuman  to  recover  possession  of  the  land.  In  both  actions  he 
was  successful,  and  the  object  of  the  action  in  hand  is  to  recover 
from  the  defendants  the  money  expended  by  him  in  recovering 
from  Schuman  possession  of  the  land  which  he  purchased  from 
them.  For  this,  he  contends,  they  are  liable  upon  the  cove- 
nants in  the  deed.  But  we  think  there  was  no  breach  of  either 
the  express  or  implied  covenant  in  the  deed  to  the  plaintiff. 
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Schuman  did  not  claim  a  paramount  title  to  the  land  adverse 
to  the  defendants,  as  his  grantees,  nor  a  title  "  by,  through,  or 
under  them,  or  either  of  them/^  He  was  in  possession  under 
them,  asserting  that  the  conveyance  of  the  land  which  he  had 
made  to  them,  and  under  which  they  claimed  to  have  derived 
their  title  from  him,  was  a  mortgage  from  which  he  had  the 
right  to  redeem  the  land.  The  assertion  of  such  a  claim  was 
not  a  breach  of  the  defendant's  covenant  of  warranty  to  the 
plaintiff.  The  plaintiff  purchased  with  full  knowledge  of  the 
claim,  and  took  a  conveyance  of  the  land  subject  to  it;  any 
expenditures  of  money  made  in  resisting  it  were,  therefore,  in 
defense  of  his  own  right,  and  no  liability  attached  to  the  de- 
fendants by  reason  of  their  covenants  in  the  conveyance  to  pay 
him  therefor. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  McKinstry,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.   9809.     Department   One. — June   25,    1886.} 

LIZZIE  BUXTON  et  al..  Appellants,  v.  HATTIE  TBAVEE 
ET  AL.,  Respondents. 

Public,  Lands — Occupant  of  Unsukveyed — Pbe-emption — ^Death  of 
Occupant — Right  of  Heiss. — A  mere  occupant  of  unsurveyed 
public  lands  of  the  United  States,  who  has  taken  none  of  the  steps 
required  by  law  for  its  pre-emption,  has  a  mere  privilege  of  pre- 
emption. Such  a  privilege  is  not  an  estate  legal  or  equitable  in  the 
land,  and  upon  the  death  of  the  occupant  it  does  not  descend  to 
his  heirs,  nor  clothe  them  with  an  equitable  right  to  control  the 
patent  to  the  land  subsequently  issued  by  the  United  States  upon 
an  entry  made  by  another. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Ber- 
nardino County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  H.  Dickinson,  for  Appellants. 

Ctartis  &  Otis,  for  Eespondents. 
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McKee,  J.  —  Appeal  from  a  judgment  of  dismissal  entered 
on  sustaining  a  general  demurrer  to  the  complaint. 

The  complaint  shows,  that  the  plaintiffs  are  daughters  and  the 
defendant  Hattie  Traver  the  widow  of  Oscar  Traver,  deceased; 
that  Oscar  Traver  died  in  the  year  1877  in  possession  of  the 
tract  of  land  described  in  the  complaint,  leaving  surviving  him 
the  said  widow  and  two  daughters  as  his  sole  heirs-at-law ; 
that  after  his  death,  the  widow  continued  to  reside  on  the  land, 
and  in  November,  1879,  she  made  a  homestead  entry  upon  it, 
and  on  the  10th  of  November,  1879,  obtained  for  it  a  patent 
from  the  United  States.  This  patent  the  plaintiffs  claim  inures 
to  the  benefit  of  the  heirs-at-law  of  the  deceased ;  and  the  object 
of  the  suit  in  hand  is  to  have  the  widow  as  the  recipient  of  the 
United  States  patent  declared  their  trustee  of  an  undivided  one- 
half  interest  in  the  land,  and  of  the  rents,  issues,  and  profits  of 
the  same. 

They  base  this  claim  upon  section  2269  of  the  United  States 
Revised  Statutes,  which  is  as  follows:  — 

^*  Where  a  party  entitled  to  claim  the  benefits  of  the  pre- 
emption law  dies  before  consummating  his  claim,  by  filing  in 
due  time  all  the  papers  essential  to  the  establishment  of  the 
same,  it  shall  be  competent  for  the  executor  or  administrator  of 
the  estate  of  such  party,  or  one  of  the  heirs,  to  file  the  necessary 
papers  to  complete  the  same;  but  the  entry  in  such  cases  shall 
be  made  in  favor  of  the  heirs  of  the  deceased  pre-emptor,  and  a 
patent  thereon  shall  cause  the  title  to  inure  to  such  heirs,  as  if 
their  names  had  been  specially  mentioned." 

Of  the  validity  of  this  statute  there  is  no  question.  (Ellioit 
V.  Figg,  59  Cal.  117.)  But  it  has  no  reference  to  an  entry  made 
under  the  homestead  laws  of  the  United  States;  it  refers  only 
to  an  entry  made  in  consummation  of  a  claim  of  right  to  land, 
asserted  under  the  pre-emption  lawF  of  the  United  States,  by  a 
pre-emptor,  who  dies  before  completing  his  claim,  by  filing  the 
requisite  papers.  In  such  a  case,  the  statute  extends  the  right, 
after  the  death  of  the  pre-emptor,  to  his  executor  or  adminis- 
trator, or  any  of  his  heirs-at-law,  to  complete  the  claim  initiated 
by  him,  by  filing  the  papers  necessary  for  the  purpose,  and  to 
enter  the  land  for  the  benefit  of  all  the  heirs.  But  the  com- 
plaint contains  no  case  under  the  statute.     Its  statement  of 
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facts  shows:  That  the  land  patented  to  the  defendant  Hattie 
was,  in  the  year  1870,  part  of  the  unsurveyed  public  land  of  the 
United  States  open  to  pre-emption;  that  Oscar  Traver  settled 
upon  it  that  year  with  tlie  intention  of  acquiring  title  thereto 
from  the  United  States  as  soon  as  he  could ;  that  he  was  a  duly 
qualified  pre-emptor,  and  in  that  capacity,  resided  on  the  land 
with  his  family,  consisting  of  tlie  plaintiffs  and  the  defendant 
Hattie,  until  his  death  in  1877 ;  that  he  died  without  leaving  a 
last  will,  and  there  was  no  administration  of  his  estate;  and  it 
appears  that  neither  the  widow  nor  the  plaintiffs,  nor  either  of 
them^  after  his  death  suggested  or  presented  any  claim  initiated 
by  him,  or  filed  any  papers  for  the  purpose  of  completing  such 
a  claim  if  it  existed,  or  took  any  steps  for  the  entry  of  the  land 
under  the  pre-emption  laws  for  the  benefit  of  the  heirs.  It  is 
alleged,  however,  that  the  widow  continued  to  occupy  the  land 
after  his  death,  and  it  is  charged  that  it  was  her  duty  to  complete 
the  pre-emption  of  the  deceased,  and  enter  the  land  for  the 
benefit  of  the  heirs.  That  she  did  not  perform  that  duty,  but 
instead  fraudulently  communicated  to  the  plaintiffs  as  fact  that 
their  father  died  without  leaving  any  property,  and  thus  prevent- 
ed them  from  establishing  their  father's  claim  by  the  requisite 
proof,  and  then  entered  the  land  in  her  own  name  and  for  her 
own  behoof. 

There  is  no  averment  in  the  complaint  that  the  fact  com- 
municated to  the  plaintiffs  was  not  true;  and  it  is  admitted 
that  the  approved  plat  of  the  township,  on  which  the  land  is 
situated,  was  not  filed  until  the  1st  of  July,  1879,  more  than 
two  years  after  the  death  of  Oscar  Traver.  At  the  time  of  his 
death  Traver  was,  therefore,  a  mere  occupant  of  the  land,  as  a 
portion  of  the  unsurveyed  public  land  of  the  United  States,  for 
the  pre-emption  of  which  he  had  taken  no  steps  required  by  the 
pre-emption  law.  In  that  position  he  had  a  mere  privilege  of 
pre-emption.  But  such  a  privilege  is  not  a  title  legal  or 
equitable;  it  is  only  a  proffer  to  a  certain  class  of  persons  that 
they  may  become  purchasers  if  they  will,  but  without  payment, 
or  an  offer  to  pay,  it  confers  no  equity ;  a  right  is  conferred  by 
it  only  when  the  party  has  accepted  the  offer,  by  claiming  the 
benefit  of  the  statute  in  the  proper  manner  and  within  the 
required  time,  or  by  pavment.     {Grand  Ovlf  R,  R,   Co,  v. 
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Bryan,  8  Smedes  &  M.  J^68;  Huiton  v.  Friabie,  37  CaJ.  475; 
Frisbie  v.  Whitney,  9  Wall.  187;  TAe  Yosemite  Valley  Case,  15 
Wall.  77.)  Until  there  is  an  offer  to  do  what  the  pre-emption 
laws  require  to  be  done  to  initiate  and  prosecute  a  pre-emption 
right,  there  is  no  existing  claim  of  the  settler  to  pre-empt,  which 
can  be  completed  after  his  death  by  his  heirs  or  his  administra- 
tor; and  as  no  such  claim  was  initiated  and  prosecuted  by  him 
in  his  lifetime,  he  acquired  no  proprietary  interest  in  the  land, 
which  upon  his  death  would  descend  to  his  heirs,  and  clothe 
them  with  an  equitable  right  to  control  the  patent  to  the  land 
subsequently  issued  by  the  United  States  upon  an  entry  made 
by  another. 

As,  therefore,  the  original  settler  died  without  making  any 
claim  to  the  benefits  of  the  pre-emption  laws,  which  could  be 
perfected  by  his  heirs,  and  as  no  equitable  right  in  the  land 
descended  to  the  heirs,  the  patent  issued  to  the  defendant  Hattie, 
upon  her  entry  under  the  homestead  laws,  is  not  subject  to  a 
trust  in  favor  of  the  plaintiffs  {J arm  v.  Hoffman,  43  Cal.  314), 
and  the  court  did  not  err  in  sustaining  the  demurrer^  and 
entering  judgment  for  defendants. 

Judgment  affirmed. 

Boss,  J.,  and  McKinbtry,  J.,  concurred. 


[No.  9937.    Department  One.— June  28,   1886.] 

J.  W.  SALLEE,  Appellant,  v.  L.  T.  CORDER, 

Respondent. 

Desebt  Land — Entry — Right  op  Possession. — ^Desert  land  duly  en- 
tered under  the  Act  of  Congress  of  March  3,  1877,  and  on  which 
twenty-five  cents  per  acre  has  been  paid,  is  reserved  from  entry 
under  other  laws,  and  the  intended  purchaser  has  the  right  of 
possession  for  three  years  fr&ni  the  date  of  his  entry. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  San  Bernardino. 

The  action  was  brought  to  recover  possession  of  the  north- 
west quarter  of  section  6,  township  1  south,  range  6  west  of  San 
Bernardino  base  and  meridian.     The  plaintiif  on  the  15th  of 
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April,  1882,  had  entered  the  land  in  controversy  under  and  in 
compliance  with  the  Act  of  Congress  of  March  3,  1877,  entitled 
''  an  act  to  provide  for  the  sale  of  desert  lands  in  certain  States 
and  Territories,"  made  valuable  improvements  thereon,  and 
continued  in  the  occupation  thereof  until  ousted  by  the  defend- 
ant. On  the  trial  in  addition  to  the  above  facts,  the  plaintiff 
gave  evidence  that  the  books  in  the  United  States  land  office 
showed  a  memoranda  dated  the  16th  of  June,  1884,  giving  a 
notice  of  contest  by  the  defendant  of  the  plaintiff's  claim  to  the 
land  in  dispute  and  rested.  Thereupon  the  defendant  moved 
for  a  nonsuit,  which  was  granted  by  the  court 

Hight  £  Fording,  for  Appellant. 

Plaintiff  was  entitled  to  the  possession  of  the  land  in  contro- 
versy for  the  period  of  three  years  from  the  date  of  his  entry. 
(Desert  Land  Act  of  March  3,  1877;  Code  Civ.  Proc.  §  1925.) 
Plaintiff's  certificate  of  purchase  established  a  prima  facie  case 
for  him.     {Sacramento  Savings  Bank  v.  Hynes,  50  Cal.  195.) 

• 

J.  D,  Beihune,  and  W.  A,  Harris,  for  Eespondent. 

The  Court.  —  The  case  shows  that  the  section  of  land,  part 
of  which  is  demanded  in  this  action,  was  "duly  entered  by 
plaintiff  as  desert  land  on  the  15th  of  April,  1882,  and  twenty- 
five  cents  per  acre  paid  thereon  by  plaintiff  to  the  United  States 
government  for  each  and  every  acre  of  said  section.''  Land  thus 
entered  under  the  act  "  to  provide  for  the  sale  of  desert  lands," 
etc.  (Supplement  to  Rev.  Stats.  U.  S.  1874-1881,  p.  289,  ch. 
107),  is  reserved  from  entry  under  other  laws,  and  gives  the 
right  of  possession  for  three  years  to  the  proposed  purchaser. 
The  plaintiff  herein  was,  therefore,  entitled  to  recover.  The 
fact  that  defendant,  after  the  commencement  of  this  action, 
claimed  (as  appears  from  a  memorandum  upon  the  books  of  the 
''United  State  land  office  at  Los  Angeles")  a  portion  of  the 
land  as  a  pre-emptor  constituted  no  defense. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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[No.  8849.    Department  Two.— June  29,   1885.] 

CATHERINE  BEYNOLDS,  Bespondent,  v.  JOHN 

BEYNOLDS,  Appellant. 

DivoBCE — Condonation — Dismissal  of  Action — Payment  of  Wife's 
Counsel  Fees. — If,  pending  an  action  for  divorce,  the  parties 
thereto  admit  a  condonation,  and  ask  that  the  action  be  dismissed, 
the  court  should  order  a  dismissal,  and  thereafter  the  husband 
cannot  be  compelled  to  pay  the  counsel  fees  of  the  wife. 

Appeal — ^Modification  of  Judgment  by  Trial  Coubt — Bill  of  Ex- 
ceptions.— After  a  case  has  been  appealed,  the  trial  court  has 
no  power  to  so  change  the  judgment  appealed  from  as  in  effect 
to  prevent  the  review  of  alleged  errors  brought  up  by  a  bill  of 
exceptions. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  appear  in  the  opinion  of  the  court. 

Langhome  &  Miller,  for  Appellant. 

The  allowance  of  counsel  fees  for  the  wife  was  erroneous 
because  the  application  therefor  was  made  too  late.  {Persons  v. 
Persons,  7  Humph.  183 ;  Tiffin  v.  Tiffin,  2  Binn.  202 ;  WaiUngs- 
ford  V.  Wallingsford,  6  Har.  &  J.  485 ;  LocJcridge  v.  Lockridge, 
3  Dana,  28;  Newman  v.  Newman,  69  111.  169;  McCulloch  v. 
Murphy,  45  111.  258.) 

J.  D,  Sullivan,  and  D,  11.  Whittemore,  for  Eespondent. 

Myrick,  J.  —  Appeal  from  that  portion  of  a  judgment  in  a 
divorce  suit  which  adjudges  the  payment  of  counsel  fees.  The 
amended  pleadings  were  in  and  issues  joined  October  18,  1882. 
On  the  11th  of  November,  1882,  an  order  was  filed  which 
directed  the  defendant  to  show  cause  on  the  13th  of  the  same 
month  why  he  should  not  pay  to  the  attorneys  for  the  plaintiff 
$2,000  as  counsel  fees.  On  the  said  11th  of  November  both 
the  parties  (husband  and  wife)  signed  a  paper  reading  thus: 
"  We,  the  parties  to  the  above  entitled  action,  having  condoned 
each  other's  offenses,  voluntarily  abandon  said  action,  and  aslc 
that  the  same  be  dismissed."  At  the  hearing  on  the  13th  of 
November,  after  affidavits  on  behalf  of  plaintiff's  attorneys  had 
been  read,  the  paper  above  referred  to  was  read  together  with 
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the  affidavit  of  plaintiff,  in  which  she  stated  that  in  October, 
1882,  she  and  her  husband  mutually  condoned  with  each  other's 
alleged  offenses,  and  ever  since  October  23d  had  been  living  and 
cohabiting  together  peaceably,  quietly,  and  happily  as  man  and 
wife,  and  intended  to  so  continue  for  the  remainder  of  their 
natural  lives,  and  that  she  then  and  there,  during  trial  and 
before  final  submission,  abandoned  the  case  and  asked  that  the 
same  be  dismissed.  Thereupon  the  court,  on  the  15th  of  Decem- 
ber, 1882,  made  an  order  awarding  to  said  Sullivan  and  Whitte- 
more  $1,000  as  counsel  fees;  and  on  the  9th  of  January,  1883, 
the  court  rendered  its  judgment  in  which,  after  adjudging  that 
plaintiff  had  condoned  and  forgiven  the  alleged  offenses  of  de- 
fendant, and  abandoned  the  case,  adjudged  and  decreed  that  the 
defendant  pay  to  the  plaintiff's  attorneys,  J.  D.  Sullivan  and 
D.  IT.  Whittemore,  $1,000  counsel  fees,  and  that  the  action  be 
dismissed. 

That  part  of  the  decree  which  directed  the  payment  of  counsel 
fees  was  erroneous.  On  the  23d  of  October  the  alleged  offenses 
of  defendant  were  condoned;  and  both  parties  asked  that  the 
action  be  dismissed;  therefore  so  loug  as  the  condition  which 
the  law  implies,  viz.,  subsequent  kindness,  continued,  the  plaint- 
iff had  no  cause  of  action,  or  occasion  for  the  service  of  counsel 
in  that  regard.  When  the  husband  and  wife  forgave  and  were 
forgiven,  and  abandoned  their  criminations  and  recriminations, 
the  attorneys  had  but  to  gather  up  their  briefs  and  retire.  The 
court  should  at  once  have  dismissed  the  case  and  made  no 
further  order  in  it.  (McCulloch  v.  Murphy,  45  111.  258;  New- 
man  v.  Newman,  69  111.  169 ;  Persons  v.  Persons,  7  Humph.  183.) 

Section  137  of  the  Civil  Code  authorizes  the  court  to  require 
during  the  pendency  of  the  action,  the  payment  by  the  husband 
of  any  money  necessar}'  for  the  prosecution  of  the  action.  When 
the  wife  (plaintiff)  in  open  court  admits  condonation  and  asks 
that  the  action  be  dismissed,  as  she  no  longer  has  an  action  to  be 
prosecuted,  it  is  not  necessary  that  any  money  be  paid  for  its 
prosecution. 

As  the  above  disposes  of  the  case,  we  omit  to  express  opinion 
on  two  other  points  presented,  viz:  The  effect,  on  the  right  to 
have  counsel  fees  allowed,  of  an  agreement  between  plaintiff  and 
her  attorney  that  the  latter  have  as  compensation  for  his  ser* 
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vices  a  share  of  the  property  ultimately  recovered,  and  whether 
the  order  should  have  been  that  the  amount  be  paid  to  the 
plaintiff  in  person  rather  than  to  the  attorneys. 

There  is  on  file  in  this  case  a  certified  copy  of  a  paper  filed  af- 
ter the  case  was  heard  in  this  court,  purporting  to  be  an  order  of 
the  court  below,  from  which  it  appears  that  after  the  appeal  was 
taken,  the  court  below,  in  making  such  order,  recited  that  the 
judgment  from  which  the  appeal  was  taken  did  not  speak  the 
truth,  and  corrected  the  judgment.  In  the  judgment  as  thus 
attempted  to  be  corrected,  nothing  appears  regarding  the  pay- 
ment of  counsel  fees,  the  portion  of  the  judgment  relating  to 
counsel  fees  being  omitted.  In  deciding  this  case  we  disregard 
this  paper.  A  bill  of  exceptions  comes  up  with  the  record,  pre- 
senting some  of  the  matters  hereinbefore  stated.  If  we  were  to 
consider  the  judgment  as  attempted  to  be  amended,  the  appellant 
would  be  prevented  from  having  the  benefit  of  his  exceptions. 
After  a  case  has  been  appealed,  we  do  not  think  the  court  below 
has  power  to  so  change  the  judgment  appealed  from  as  in  effect 
to  prevent  the  review  of  alleged  errors  brought  up  by  bill  of 
exceptions. 

The  judgment  so  far  as  appealed  from  is  reversed. 

Boss,  J.,  and  Thornton,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  8767.    Department  Two.— June  29,   1886.] 

HIBEENIA  SAVINGS  AND  LOAN  SOCIETY,  Eespond- 

ENT^  v.  JOHN  J.  CONLIN  et  al..  Appellants. 

Estate  of  Deceased  Pbbson — ^Pbesentation  of  Claims. — Only  such 
claims  are  required  to  be  presented  to  the  personal  representative 
of  a  deceased  person  as  when  allowed  will  rank  among  the  ac- 
knowledged debts  of  the  estate  to  be  paid  in  due  course  of  adminis- 
tration. 

Id. — Mobtgaoe  to  Secure  Debt  of  Another — Statute  of  Limitations. 
— Where  a  mortgage  is  given  to  secure  the  debt  of  a  third  person, 
and  the  mortgagor  afterwards  dies,  the  claim  arising  on  the  mort- 
gage is  not  required  to  be  presented  to  his  personal  representative, 
nor  will  its  presentation  and  allowance  affect  the  running  of  the 
Statute  of  Limitations  against  the  mortgage. 

Id. — Accruing  of  Cause  of  Action. — The  doctrine  of  Tztnan  v.  Walker, 
35  Gal.   634,   that  the   accruing  of  the  cause  of  action  and  the 
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running  of  the  Statute  of  Limitations  do  not  depend  upon  the 
existence  of  a  person  competent  to  sue,  applied  to  the  present 
case,  the  moitgagor  having  died  before  the  mortgage  debt  became 
due. 
Id. — JuDOHENT  FCB  TAXES  AND  INSURANCE — PLEADING. — In  an  action 
to  foreclose  a  mortgage,  the  judgment  should  not  include  the 
amount  of  taxes  and  insurance  paid  by  the  mortpfagee  on  the 
mortgaged  property,  unless  the  complaint  alleges  their  payment. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  arc  stated  in  the  opinion  of  the  court. 

John  M.  Chretien,  Mich.  Mvllaney,  and  Eugene  N,  Deuprey, 
for  Appellants. 

Tobin  &  Tobin,  for  Respondent. 

Thornton,  J.  —  Action  to  foreclose  a  mortgage  executed  by 
Catherine  M.  Conlin  on  her  separate  real  property  to  the  plaint- 
iff to  secure  the  note  of  the  defendant,  John  J.  Conlin,  her  hus- 
band. The  note  above  mentioned  was  for  $500,  with  interest 
at  the  rate  of  nine  per  cent  per  annum,  bore  date  September  13, 
1873,  and  was  payable  in  twenty-four  equal  instalments  of 
$22.84  each,  the  first  instalment  to  be  paid  one  month  after 
date,  and  another  instalment  each  month  thereafter,  until  all 
were  paid.  The  above  given  terms  of  the  note  in  the  view  taken 
of  this  cause  herein  are  alone  material. 

Catherine  M.  Conlin  died  testate  on  the  28th  of  November* 
1873,  and  on  the  8th  day  of  January,  1874,  M.  C.  Smith  was 
duly  appointed  executor  thereof.  On  the  6th  of  August,  1875, 
plaintiff  presented  its  claim,  duly  verified,  for  the  amount  due 
upon  said  note  and  mortgage,  to  said  executor,  and  which  was 
by  him  allowed. 

It  is  also  found  that  the  claim  was,  on  the  7th  day  of  August, 
1875,  presented  to  the  judge  of  the  Probate  Court,  by  him 
approved,  and  thereafter  filed  with  the  clerk  of  the  Probate  Court. 

The  above  facts  are  foimd  by  the  court. 

The  material  question  in  the  case  arises  on  the  defense  of  the 
Statute  of  Limitations. 

We  are  of  opinion  that  no  presentation  of  the  claim  arising 
on  the  mortgage  made  by  Mrs.  Conlin  was  required  by  law. 
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We  find  nothing  in  the  statute  on  the  subject  of  the  presentation 
of  claims  against  the  estates  of  deceased  persons,  which  calls  for 
any  such  presentation.  Only  such  claims  are  required  to  be  pre- 
sented as  when  allowed  will  rank  among  the  acknowledged  debts 
of  the  estate,  to  be  paid  in  due  course  of  administration.  (Code 
Civ.  Proc.  §  1497.)  Mrs.  Conlin  owed  no  debt  to  the  plaintiff. 
She  only  conveyed  her  property  in  mortgage  to  secure  the  pay- 
ment of  the  debt  of  another.  No  action  to  recover  any  indebted- 
ness could  have  been  maintained  against  her  in  her  lifetime, 
should  any  interest  due  on  the  note  of  her  husband  have  fallen 
due  and  remained  unpaid.  Section  1500  of  the  Code  of  Civil 
Procedure  does  not  apply  to  this  case,  for  the  reason  that  there 
could  be  no  recourse  under  any  circumstances  against  any  other 
property  of  the  estate  of  Mrs.  Conlin  than  that  mentioned  in  the 
complaint.  This  is  true  of  every  form  in  which  this  section  has 
been  enacted,  since  the  Codes  went  into  effect. 

It  was  manifestly  the  intention  of  the  section  last  referred  to 
as  it  was  first  adopted  and  as  it  was  re-enacted  in  1876,  to  give 
the  holder  of  the  mortgage  where  he  held  a  claim  against  the 
estate  secured  by  it  which  when  allowed  would  rank  with  the 
acknowledged  debts  of  the  estate,  an  election  to  present  the  claim 
for  allowance,  have  it  allowed  and  proceed  to  foreclose  for  the 
whole  amount  due  on  the  claim,  including  any  deficiency  arising 
on  a  sale  of  the  mortgaged  premises,  or  to  present  no  claim  and 
sue  on  the  mortgage  alone,  and  obtain  whatever  might  be  real- 
ized on  a  sale  of  the  mortgaged  premises  under  the  decree  of 
foreclosure. 

As  tlie  mortgage  was  not  required  to  be  presented,  its  pres- 
entation and  allowance  did  not  affect  the  question  as  to  the 
Statute  of  Limitations. 

In  Tynan  v.  Walker,  35  Cal.  634,  it  was  held  that  where  no 
cause  of  action  accrued  to  a  person  in  his  lifetime,  but  did  accrue 
after  his  death,  the  Statute  of  Limitations  began  to  run  at  the 
date  of  the  accrual  though  there  was  no  person  in  existence  com- 
petent to  sue,  and  continued  to  run  from  such  date  without 
cessation.  The  court  in  the  case  cited  disapproved  of  the  judg- 
ment in  Murray  v.  The  East  India  Company,  5  Bam.  &  Aid. 
204,  which  had  been  followed  by  the  highest  court  of  several 
of  our  sister  States.     (See  cases  cited  in  opinion,  35  Cal.  638.) 
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The  court  further  held  in  the  same  case  that  the  twenty-fourth 
section  of  the  Statute  of  Limitations  then  in  force,  did  not  apply 
to  a  case  where  the  cause  of  action  has  not  accrued  to  a  person 
in  his  lifetime. 

The  case  of  Tyna/n  v.  Walker  will  be  seen,  on  examining  it, 
was  that  of  a  cause  of  action  accruing  after  the  death  of  the 
person  who  would,  if  he  had  survived  the  accrual,  been  plaintiff 
in  the  action.  The  case  here  is  one  where  the  action  would 
have  been  against  a  person  (Mrs.  Conlin)  as  defendant,  if  she 
had  lived  until  the  cause  of  action  came  into  existence.  We  sec 
no  other  difference  in  the  cases,  and  the  reasioning  in  Tynan  v. 
Walker,  which  met  the  approval  of  the  court  in  that  case,  and 
the  conclusions  there  reached,  apply  here.  Section  24  of  the 
act  of  limitations,  upon  which  the  ruling  in  Tynan  v.  Walker 
was  made,  is  the  same  as  regards  the  case  under  consideration  as 
§  353  of  the  Code  of  Civil  Procedure,  the  only  change  made  by 
this  section  being  the  substitution  of  the  word  '^  representatives  " 
in  the  latter  clause  of  the  section  for  the  words  "  executors  or 
administrators  "  in  section  24  of  the  act,  which  is  not  material 
here.  In  accordance  with  the  ruling  in  Tynan  v.  Walker,  we 
must  hold  that  as  soon  as  each  one  of  the  instalments  became 
due  the  statute  commenced  to  run  on  the  mortgage,  and  from 
that  time  continued  to  run. 

This  action  was  commenced  on  the  26th  of  November,  1880. 
The  last  instalment  fell  due  on  the  13th  of  September,  1875. 

The  period  of  limitation,  which  is  four  years,  expired  either 
on  the  13th  or  14th  of  September,  1879.  It  follows  from  this 
that  the  cause  of  action  on  the  mortgage  was  barred  when  this 
suit  was  brought. 

Sichel  V.  Carrillo,  42  Cal.  505,  relied  on  by  plaintiff,  affords 
no  support  to  its  contention  that  the  statute  required  the  mort- 
gage in  this  case  to  be  presented.  The  remark  in  the  opinion 
quoted  by  counsel  for  plaintiff  is  made  upon  a  concession  for  the 
sake  of  the  argument,  viz.,  that  the  statute  required  the  pre- 
sentation of  the  mortgage  of  Mrs.  Carrillo,  and  the  learned  judge 
who  drew  up  the  opinion  intended  only  to  say  that  conceding 
the  mortgage  was  a  claim  which  should  have  been  presented 
under  the  statute,  it  would  only  be  necessary  to  present  it  to  the 
administrator  of  Mrs.  Carrillo,  and  not  to  the  administrator  of 
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her  deceased  husband.  This  was  said  in  refutation  of  the  con- 
tention that  it  was  necessary  to  present  to  the  administrator  of 
the  deceased  husband,  which  was  alone  contended  for  in  the  case. 

The  finding  as  to  taxes  and  insurance  paid  by  the  plaintiff  is 
outside  any  issue  in  the  cause.  There  is  no  allegation  in  the 
complaint  as  to  these  matters.  The  defendants  have  had  no 
opportunity  to  take  issue  as  to  these  payments.  Under  these 
circumstances  it  was  error  to  find  as  to  them  and  render  judg- 
ment for  the  amount  foimd  to  have  been  paid. 

Inasmuch  as  the  court  finds  that  the  payment  of  taxes  and 
insurance  was  authbrized  by  the  mortgage,  and  by  the  terms  of 
it  became  a  i5art  of  the  amount  due  thereon,  the  judgment  will 
be  reversed  and  the  cause  remanded,  that  the  question  as  to  these 
payments  may  be  regularly  brought  into  the  case  by  amendment 
and  tried.  As  the  cause  will  go  back  for  a  new  trial  in  con- 
formity with  this  opinion,  nothing  need  be  said  as  to  counsel 
fees,  which  may  or  may  not  be  allowed  on  a  future  trial. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Shabpstein,  J.,  and  Myrick,  J.,  concurred. 


[No.  9981.     In  Bank.— June  29,  1885.] 
WILLIAM  G.  BUEKE,  Appellant,  v.  WILLIAM  M.  EDGAB, 

Respondent. 


Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  oountv  of  San  Francisco. 


Public  OrFicKa—DBPUTY  County  Clebk  of  San  Francisco — Salabt. 
— The  salary  of  a  court-room  and  register  clerk  of  the  Superior 
Court  of  the  city  and  county  of  San  Francisco  is  fixed  at  $176 
per  month,  by  the  Acts  of  February  13,  1880,  and  of  April  2,  1880. 

Id. — ^Mandamus — Coubt-room  Clebk — Appointment  must  be  Al^ 
LEGED. — In  a  proceeding  for  a  writ  of  mandate  brought  by  a 
deputy  of  the  county  clerk  of  the  city  and  county  of  San  Fran- 
cisco to  compel  the  auditor  to  allow  his  claim  for  salary  as  a 
court-room  or  register  clerk,  the  petition  must  allege  and  the  court 
must  find  that  the  petitioner  had  been  appointed  or  assigned  to 
such  position.  An  allegation  that  he  had  acted  in  the  capacity 
and  performed  the  services  of  a  court-room  or  register  clerk  is 
not  sufficient. 

Id. — De  facto  Officer  cannot  Recoveb  Salabt. — ^A  de  facto  officer 
cannot  recover  the  salary  annexed  to  the  office  as  the  salary  is 
incident  to  the  title  to  the  office  and  not  to  its  occupation  and 
exercise.  I 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Dunne  &  Davidson,  and  Joseph  J.  Dunne,  for  Appellant. 

Petitioner  and  his  assignors  having  acted  in  the  capacity  and 
performed  the  services  as  court-room  and  register  clerks,  it  will 
be  presumed  they  did  so  by  regular  appointment.  {Carter  v. 
Sympson,  8  Mon.  B.  155;  Allen  v.  State,  21  Ga.  219;  1  Green- 
leaf  on  Ev.  §  92;  Code  Civ.  Proc.  §  1963,  subd.  14.) 

John  L.  Love,  for  Bespondent. 

Thornton,  J.  —  Application  for  a  writ  of  mandate  to  be 
issued  to  defendant  as  auditor  of  the  city  and  county  of  San 
Francisco,  to  compel  him  as  such  auditor  to  allow  the  claims  of 
petitioner  and  his  assignors  for  balance  of  salaries  alleged  to  be 
due  them  as  deputy  clerks  of  the  clerk  of  the  city  and  county 
above  mentioned.  It  is  alleged  of  some  of  these  deputies  that 
they  severally  performed  services  as  deputy  in  the  capacity  of 
court-room  clerk  in  a  department  of  the  Superior  Court  of  the 
city  and  county  aforesaid,  and  of  others  of  them  the  same  allega- 
tion is  made  of  them  severally  as  register  clerk.  It  appears  that 
each  of  them  has  received  from  the  auditor  a  warrant  for  $150, 
in  discharge  of  his  salary  as  deputy,  which  has  been  regularly 
paid  by  the  treasurer  of  the  said  city  and  county. 

It  is  claimed  and  the  court  below  so  held  that  the  salary  of  a 
court-room  or  register  clerk  is  fixed  by  law  at  $175  per  month. 
It  should  be  stated  here  that  the  salary  of  the  other  deputies  of 
the  county  clerk  is  fixed  at  $150  per  month  or  less,  and  that  the 
claim  in  question  in  this  case  is  for  the  difference  of  $25  per 
month  between  the  $150  paid  as  above  stated,  and  the  $175  per 
month  at  which  the  salary  was  fixed. 

We  think  that  the  salary  of  a  court-room  and  of  a  register 
clerk  is  fixed  by  the  acts  of  the  legislature  passed  on  the  13th 
of  February,  1880,  and  April  2, 1880,  at  $175  per  month.  (Stats. 
1880,  5, 20.  See  also  Act  of  February  5, 1872,  Stats.  1871-72,  76.) 

In  the  view  taken  of  this  case,  the  constitutionality  of  the  Acts 
of  1880  above  cited,  may  be  conceded  without  deciding  the  point. 

It  is  nowhere  averred  nor  is  it  found  that  the  petitioner  or  his 
assignors  were  appointed  or  assigned  to  the  position  of  court- 
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room  or  register  clerks.  The  Act  of  April  5,  1880,  authorizco 
the  county  clerk  to  assign  to  a  deputy  duties  in  or  in  connection 
with  the  Superior  Court  of  his  county,  or  city  and  county. 

The  finding  that  each  of  the  parties  referred  to,  acted  in  the 
capacity  and  only  performed  services  as  the  court-room  clerk  of 
a  department,  or  as  the  register  clerk  of  a  department  of  the 
Superior  Court,  is  not  a  finding  that  they  and  each  of  them 
were  assigned.  It  is  at  most  a  finding  of  evidence,  and  not  of 
the  fact  of  assignment.  Facts  and  not  evidence  should  be 
found.  Especially  should  the  fact  of  assignment  be  found  where 
the  evidence  as  it  appears  in  the  finding  is  consistent  with  the 
fact  that  they  acted  in  such  capacity  and  performed  the  services 
stated  without  any  such  assignment.  It  is  consistent  with  the 
finding  as  made,  that  each  of  the  parties  were  de  facto  officers, 
and  it  is  well  settled  in  this  State  that  a  de  facto  officer  cannot 
recover  the  compensation  or  salary  annexed  to  such  office;  that 
such  salary  is  "  incident  to  the  title  to  the  office  and  not  to  its 
occupation  and  exercise."  (Dorset/  v.  Smyth,  28  Cal.  21 ;  Strai- 
toil  V.  Oulton,  28  Cal.  44;  People  v.  Potter,  63  Cal.  127.) 

Conceding  that  the  presumption  invoked  by  appellant  stated 
in  section  1963,  subd.  14,  of  the  Code  of  Civil  Procedure  applies 
here,  still  the  fact  of  assignment  should  be  found.  But  we  are 
of  opinion  that  such  presumption  does  not  apply  to  the  case  of 
an  officer  prosecuting  an  action  to  recover  his  salary.  In  such 
case  he  must  establish  his  title  by  proof  of  an  appointment  made 
as  required  by  law,  (See  cases  just  above  referred  to,  and  Peo- 
ple V.  Hapson,  1  Denio,  579,  and  cases  there  cited.) 

This  is  not  a  case  in  which  the  judgment  should  be  reversed 
and  the  cause  remanded  for  a  new  trial  for  want  of  a  finding 
upon  a  material  issue,  as  no  issue  was  joined  on  the  main  ques- 
tion in  the  cause,  viz.,  that  of  an  assignment  by  the  county 
clerk  to  the  positions  above  referred  to. 

The  views  above  expressed  are  conclusive  of  the  case,  and  it  is 
therefore  unnecessary  to  pass  on  the  other  questions  discussed 
herein. 

The  judgment  and  order  should  be  affirmed,  and  it  is  ordered 
accordingly. 

Sharpstein.  J.  Eoss,  J.,  Myrick,  J.,  and  McKinstry,  J. , 
concurred. 
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[No.    9984.     In    Bank.— June    29,    1885.] 
SARAH   ALTHEA    SHABON,   Respondent,   v.    WILLIAM 
SHAROX,  Appellant. 

DivoBCE — ^Action  in  Equity — Supreme  Court — Jurisdiction. — ^An  ac- 
tion for  divorce  is  a  case  in  equity  within  the  meaning  of  the 
clause  of  the  Constitution  conferring  appellate  jurisdiction  on  the 
Supreme  Court. 

Id. — Action  to  Establish  Marriage. — An  action  brought  under  sec- 
tion 78  of  the  Civil  Code  for  the  purpose  of  determining  the  va- 
lidity of  a  disputed  marriage  is  in  its  nature  a  suit  in  equity, 
and  from  the  judgment  therein  an  appeal  lies  to  the  Supreme 
Court. 

Id. — Order  for  Alimony  and  Counsel  Fees  Appealable — Final 
Judgment. — In  an  action  for  divorce,  an  order  made  pendente  lite, 
for  tne  payment  by  the  husband  to  the  wife  of  temporary  ali- 
mony and  counsel  fees,  is  in  effect  a  final  judgment,  and  therefore 
appealable.  Such  an  order  cannot  be  reviewed  on  an  appeal  from 
the  judgment  decreeing  a  divorce. 

Id. — Staying  Proceedings  on  Order — Sufficiency  op  Undertaking. 
— The  order  required  the  defendant  to  pay  to  the  plaintiff,  on  or 
before  the  9th  day  of  March,  1885,  the  sum  of  $7,500  as  ali- 
mony, and  thereafter  the  sum  of  $2,500  monthly,  until  the  further 
order  of  the  court;  it  also  required  the  defendant  to  pay  the 
sum  of  $55,000  as  counsel  fees.  On  appeal  from  the  order,  the 
defendant  filed  an  undertaking  to  stay  proceedings  in  the  sum  of 
$305,000,  being  double  the  amount  of  the  gross  sums  allowed  for 
alimony  and  counsel  fees,  and  double  the  amount  of  the  monthly 
payments  for  the  period  of  three  years,  assumed  to  be  the  period 
during  which  the  appeal  would  probably  be  pending.  Bf^ld,  that 
the  undertaking  was  sufficient  to  stay  proceedings  on  the  order 
pending  the  appeal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  awarding 
alimony  and  counsel  fees. 

The  action  was  brought  to  obtain  a  decree  declaring  a  mar- 
riage to  exist  between  the  appellant  and  the  respondent,  and 
for  a  divorce.  Judgment  was  rendered  in  favor  of  the  plaintiff 
establishing  the  validity  of  the  marriage,  and  granting  her  a 
divorce.  Prior  to  such  judgment  the  trial  court  made  an  order 
requiring  the  defendant  to  pay  to  the  plaintiff  alimony  and 
counsel  fees.  The  terms  of  this  order  are  stated  in  the  last 
head-note.  From  the  judgment  decreeing  a  divorce  and  from 
this  order  the  defendant  appealed,  and  subsequently  obtained 
from  the  Supreme  Court  an  order  to  show  cause  why  the 
proceedings  upon  the  order  for  the  payment  of  alimony  and 
counsel  fees  should  not  be  stayed  pending  the  appeal.  The 
respondent  thereupon  moved  to  dismiss  the  appeal  both  from 
the  judgment  and  the  order.     The  further  facts  are  w^ated  in 
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the  opinion  of  the  court,  and  in  the  dissenting  opinion  of  Mr. 
Justice  McKee. 

Stewart  &  Herrin,  for  Appellant. 

An  action  for  a  divorce  is  a  case  in  equity  within  the  meaning 
of  the  Constitution  of  1879,  as  well  as  under  the  prior  Constitu- 
tion. The  Supreme  Court  has,  consequently,  jurisdiction  of  an 
appeal  from  a  judgment  rendered  therein.  (Lyons  v.  Lyons,  18 
Cal.  448;  Hyatt  v.  Allen,  54  Cal.  353;  Palache  v.  Hunt,  64 
Cal.  473;  Brock  v.  Bnwe,  5  Cal.  279;  People  v.  Mier,  24  Cal. 
61;  Mahlstadt  v.  Blanc,  34  Cal.  577;  1  Pomeroy's  Eq.  Jur. 
§§  112,  171 ;  Coitrtwright  v.  Bear  R.  W.  &  M.  Co.  30  Cal.  573, 
585.)  The  order  granting  alimony  and  counsel  fees  is  review- 
able on  a  direct  appeal  therefrom.  Such  order  is  in  the  nature 
of  a  final  judgment.  (Blake  v.  Blake,  80  111.  523 ;  Foss  v.  Pass, 
100  111.  576;  Hecht  v.  Hecht,  28  Ark.  92;  Casieel  v.  Casieel, 
38  Ark.  477;  Lochnane  v.  Lochnane,  78  K3\  467;  Goldvng  v. 
Oolding,  74  Mo.  123;  Adams  v.  Woods,  18  Cal.  31;  L&wis  v. 
Campau,  14  Mich.  458 ;  Barry  v.  Briggs,  22  Mich.  201 ;  Smith 
V.  Walker,  22  N.  W.  Eep.  207 ;  Thompson  v.  McEim,  6  Har.  & 
J.  302;  Hagthrop  v.  Hook,  1  Gill  &  J.  270;  Williamson  v. 
Camajn,  1'  Gill  &  J.  184;  Ware  v.  Richardson,  3  Md.  505; 
Tucker  v.  Yell,  25  Ark.  420 ;  Forgay  v.  Conrad,  6  How,  201 ; 
Craighead  v.  Wilson,  18  How.  199;  Bronson  v.  Railroad  Co,  2 
Black,  524;  Thomson  v.  Dean,  7  Wall.  342;  Trustees  v. 
Greenough,  105  IT.  S.  527;  Chicago  &  7.  R.  R,  Co.  v.  Fosdick, 
106  IT.  S.  47.) 

W.  H,  L.  Barnes,  F,  G,  Newlands,  and  0.  P.  Evans,  also  for 
Appellant. 

Tyler  &  Tyler,  D.  S.  Terry,  Floumoy,  Mhoon  &  Floumoy,  and 
Walter  H,  Levy,  for  Eespondcnt 

No  appeal  lies  from  tlie  order  awarding  alimony  and  counsel 
fees.  (Code  Civ.  Proc.  §  9;30;  Call  v.  Call,  65  Me.  407;- 
Russell  V.  Russell,  60  Me.  338;  Cooper  v.  Mayhew,  40  Mich. 
528;  Sparhaivk  v.  Sparhawk,  120  Mass.  390;  Ross  v.  Ross,  47 
Mich.  186;  Gordoti  v.  Gordon,  88  N".  C.  53;  E'arZes  v.  ^ar/es, 
26  Kan.  178;"  TTV?;/;rT  v.  Trr?;&er.  79  N.  C.  572;  Mangles  v. 
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Mangles,  G  Mo.  App.  481;-  Jenlins  v.  Jrnlitis,  91  III.  1C7; 
Lishey  v.  J^ishey,  G  Tenn.  418;  Richardson  v.  Curtis^  2  Gray, 
497;  Adams  v.  Ilatnpion,  13  Gray,  439;  Williams  v.  Hadley, 
19  Pick.  379;  TenZy  v.  Mahony,  21  Pick.  212.)  An  action  for 
a  divorce  is  not  a  case  in  equity  under  the  Constitution  of  1879, 
and  the  Supreme  Court  has  no  appellate  jurisdiction  therein. 
{Conant  v.  Conant,  10  Cal.  249;  Knowles  v.  Yates,  31  CaL  82; 
Const,  of  1879,  §§  4,  5,  art.  vi.;  Houghton's  Appeal,  42  Cal.  65; 
Bixler's  Appeal,  59  Cal.  550;  Bishop  on  Marriage  and  Divorce, 
§  71;  Perry  v.  Perry,  2  Paige,  501;  Burtis  v.  Burtis,  1  Hopk. 
Ch.  628;  Williams  v.  Williams,  1  Johns.  Ch.  488;  Whitmore 
V.  Wliitmore,  4  Johns.  Ch.  343;  Barbour  v.  Barbour,  21  How. 
582;  Erkenbrach  v.  ErJcenbrach,  96  N.  Y.  456.) 

Shakpstein,  J.  —  The  order  to  show  cause  why  all  proceed- 
ings upon  the  order  of  the  court  below  for  the  payment  of  ali- 
mony and  counsel  fees  should  not  be  staid,  pending  the  appeals 
from  the  order  and  judgment,  and  the  motions  to  have  said 
appeals  dismissed,  devolve  upon  us  the  consideration  and  deter- 
mination of  the  following  questions :  — 

1.  Has  this  court  appellate  jurisdiction  in  actions  of  divorce  ? 

2.  Can  the  order  for  the  payment  of  alimony  and  counsel 
fees  be  reviewed  on  an  appeal  from  the  judgment? 

3.  Can  this  court  entertain  jurisdiction  of  the  direct  appeal 
from  that  order? 

Although  this  court  has,  during  a  period  almost  coeval  with 
its  existence,  heard  and  determined  appeals  in  divorce  cases,  its 
jurisdiction  to  do  so  has  not  until  now  been  sharply  challenged. 
In  Conant  v.  Conant,  10  Cal.  250,  the  appellate  jurisdiction  was 
disputed  only  in  cases  in  which  no  question  of  property  was 
involved.  With  that  exception,  the  complete  appellate  jurisdic- 
tion of  this  court  in  such  cases  appears  to  have  been  uniformly 
acquiesced  in. 

The  first  Constitution  conferred  appellate  jurisdiction  on  this 
court  in  all  cases  in  which  the  matter  in  dispute  exceeded  $200 ; 
the  next,  "  in  all  cases  in  equity,"  and  the  present  Constitution 
likewise  confers  appellate  jurisdiction  on  this  court  "  in  all  cases 
in  equity/'  Appellate  jurisdiction  in  other  enumerated  cases 
was  and  is  conferred,  but  the  jurisdiction  of  this  court  of  an 
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action  of  divorce,  in  our  opinion,  depends  on  its  being,  in  this 
State,  at  least,  a  case  "  in  equity."  The  first  Constitution  pro- 
hibited the  granting  of  divorces  by  the  legislature,  but  did  not 
confer  the  power  to  grant  them  on  any  court,  unless  the  confer- 
ring of  "  jurisdiction  in  law  and  equity  in  all  civil  cases,"  on  the 
District  Courts,  conferred  it  on  those  courts.  And  in  the  earli- 
est reported  case  of  divorce  to  which  our  attention  has  been 
directed,  the  first  pleading  on  the  part  of  the  plaintiff  is  denomi- 
nated, in  the  opinion  of  the  court,  "  a  bill  filed  for  a  divorce." 
(Kashaw  v.  Kashaw,  3  Cal.  312.)  And  in  Fuller  v.  Fuller,  17 
Cal.  605,  the  court  denominates  the  complaint  "a  bill  for 
divorce."  There  was  then,  as  now,  but  one  form  of  civil  actions 
in  this  State,  and  the  first  pleading  on  the  part  of  the  plaintiff 
was  then,  as  now,  "  a  complaint."  In  equity  cases,  however, 
but  in  none  other,  so  far  as  we  are  advised,  the  courts  of  this 
State  sometimes,  and  not  infrequently,  refer  to  the  first  pleading 
on  the  part  of  the  plaintiff  as  "  a  bill." 

Under  the  first  Constitution,  as  before  stated,  the  appellate 
jurisdiction  of  this  court  embraced  all  cases,  when  the  matter  in 
dispute  exceeded  $200.  No  distinction  was  made  between  cases 
in  equity  and  at  law.  But  in  Conant  v.  Conant,  10  Cal.  249, 
this  was  construed  to  mean  what  is  clearly  expressed  in  subse- 
quent Constitutions,  viz.,  "  appellate  jurisdiction  in  all  cases  in 
equity,"  and  in  certain  enumerated  cases  at  law.  The  court, 
Field,  J.,  delivering  the  opinion,  said:  "It  never  could  have 
been  the  intention  of  the  framers  of  the  Constitution  to  deny  to 
the  higher  courts  both  original  and  appellate  jurisdiction  in 
that  large  class  of  cases  where  the  relief  sought  is  not  susceptible 
of  pecuniary  estimation." 

In  Lyons  v.  Lyons,  18  Cal.  447,  the  court  filed  no  findings  of 
fact  or  conclusion  of  law,  and  it  w^as  contended  by  the  appel- 
lants counsel  that  it  constituted  a  sufficient  ground  for  the 
reversal  of  the  judgment.  But  this  court.  Cope,  J.,  delivering 
the  opinion,  said:  "  This  is  a  suit  in  equity,  and  the  only  error 
assigned  is  that  there  are  no  findings  to  support  the  judgment." 
He  then  cites  Walker  v.  Sedgwick,  5  Cal.  192,  in  which  it  was 
held  that  the  statute  which  required  findings  to  be  filed  did  not 
apply  to  cases  in  equity. 

These  cases  all  arose  and  were  decided  before  any  change  had 
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been  made  in  the  original  Constitution.  And  when  revised  it 
clearly  expressed  what  it  had  before  been  construed  to  mean. 
From  the  time  of  that  revision  dov/n  to  the  date  of  the  adoption 
of  the  present  Constitution  this  court  entertained  appeals  in 
divorce  cases,  and  its  jurisdiction  to  do  so  does  not  appear  to 
have  been  questioned.  And  we  are  bound  to  presume  that  when 
the  framers  of  the  present  Constitution  literally  copied  from  the 
late  Constitution  the  clause  defining  appellate  jurisdiction  of 
this  court  in  cases  in  equity,  they  knew  how  it  had  been  con- 
strued, and  intended  that  it  should  thereafter  be  construed 
as  it  theretofore  had  been.  "  It  is  a  safe  rule  of  construc- 
tion that,  when  framing  the  organic  law  of  the  State,  the 
convention  thought  proper  to  borrow  provisions  from  the  Con- 
stitutions of  other  States,  which  provisions  had  already  received 
a  judicial  construction,  they  adopted  the  provisions  in  view  of 
such  construction  and  acquiesced  in  its  correctness."  (People  v. 
Coleman,  4  Cal.  46.)  A  fortiori,  when  a  clause  in  an  earlier 
Constitution,  after  having  received  a  judicial  construction,  is 
copied  into  a  later  one  of  the  same  State. 

It  is,  however,  contended,  that  while  there  is  no  difference 
between  the  clauses  of  the  late  and  present  Constitutions,  which 
define  the  appellate  jurisdiction  of  this  court  in  equity  cases,  its 
jurisdiction  in  divorce  cases,  if  it  ever  had  any,  is  taken  away 
by  the  clause  in  the  present  Constitution  wliich  defines  the 
jurisdiction  of  Superior  Courts,  and  which  expressly  confers 
on  them  original  jurisdiction  "  in  actions  of  divorce." 

In  support  of  that  theory  it  is  said  that  the  common  law  of 
England  prevails  here,  except  so  far  as  it  is  superseded  or  modi- 
fied by  some  statute  or  fundamental  law  of  our  own,  and  that  at 
common  law  no  court  could  grant  a  divorce  a  vincvlo.  Parlia- 
ment alone  having  that  power.  Therefore  it  is  claimed  that  no 
court,  in  the  absence  of  some  statutory  or  constitutional  provision 
expressly  conferring  that  jurisdiction  upon  it,  can  exercise 
original  or  appellate  jurisdiction  in  divorce  cases;  that  in 
analogy  to  the  procedure  in  England  the  legislatures  of  the 
several  States  of  the  United  States,  in  the  absence  of  any  statu- 
tory or  constitutional  provision  on  the  subject,  would  possess  the 
exclusive  power  to  grant  divorces  a  vinculo,  in  their  respective 
States;  and  that  this  gives  great  significance  to  the  action  of 
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the  late  constitutional  convention,  in  conferring  upon  Superior 
Courts  original  jurisdiction  of  actions  "  of  divorce,"  eo  nomine, 
and  in  omitting  any  express  mention  of  them  in  the  clause  which 
defines  the  jurisdiction  of  this  court.  The  effect  claimed  for  this 
is  that  it  confers  on  the  Superior  Courts  a  jurisdiction  which 
their  predecessors  the  District  Courts  exercised  under  constitu- 
tions which  did  not  expressly  confer  on  them  jurisdiction  in 
divorce  cases;  and  deprives  this  court  of  a  jurisdiction  which  it 
exercised  unchallenged  for  fifteen  years,  basing  its  right  to  do 
60  upon  a  constitutional  provision,  of  which  a  literal  copy  may 
be  found  in  the  present  Constitution. 

It  is  true  that  divorces  a  vinculo  matrimonii  in  Great  Britain 
were,  at  least  for  a  long  time  prior  to  1858,  granted  by  act  of 
Parliament  exclusively;  but  it  is  not  quite  so  clear  that  such 
divorces  were  not  at  one  time  granted  by  the  High  Court  of 
Chancery,  which  borrowed  its  jurisdiction  from  the  cequitas  and 
judicial  powers  of  the  Roman  magistrates.  In  Wightman  v. 
Wightmau,  4  Johns.  Ch.  343,  Chancellor  Kent  says :  "  All  matri- 
monial and  other  causes  of  ecclesiastical  cognizance  belonged 
originally  to  the  temporal  courts  {vide  the  case  of  Legitimation 
and  Bastardy,  Sir  J.  Davis^  Eep.  240,  and  his  argument  in  the 
ease  of  Prcemwnire,  273) ;  and  when  the  spiritual  courts  cease, 
the  cognizance  of  such  causes  would  seem  as  of  course  to  revert 
to  the  lay  tribunals.''  From  the  argument  in  the  Prcemunire 
case  above  cited  we  extract  the  following  paragraph :  — 

*'  First,  then,  let  us  see  when  this  distinction  of  ecclesiastical 
or  spiritual  causes  from  civil  and  temporal  causes  did  first  begin 
in  point  of  jurisdiction.  Assuredly  for  the  space  of  300  years 
after  Christ  this  distinction  was  not  known  or  heard  of  in  the 
Christian  v*^orld.  For  the  causes  of  testaments,  of  matrimony, 
of  bastardy,  and  adultery  and  the  rest,  which  are  called  ecclesias- 
tical or  spiritual  causes,  were  merely  civil  and  determined  by  the 
rules  of  the  civil  law,  and  subject  only  to  the  jurisdiction  of  the 
civil  magistrate  as  all  civilians  will  testify  with  me.'' 

Gibbon  says :  "  The  magistrates  of  Justinian  were  not  subject 
to  the  authority  of  the  church ;  the  emperor  consulted  the  unbe- 
lieving civilians  of  antiquity;  and  the  choice  of  matrimonial 
laws  in  the  Code  and  Pandects  is  directed  by  the  earthly  motives 
of  justice,  policy,  and  tl.e  natural  freedom  of  both  sexes." 


Digitized  by  VjOOQ IC 


June.  1885.]  Siiauox  r.  SirAROX.  101 


It  is  clear,  therefore,  that  in  lloiiian  jurisprudence  divorce  cases 
were  heard  and  determined  by  tlu;  civil  raa^i^istrates,  who  had  juris- 
diction of  cases  both  at  law  and  in  equity  as  we  now  distinguish 
them. 

"  In  the  reign  of  Eichard  II.,  the  barons  formally  declared 
that  they  would  not  suffer  the  kingdom  to  be  governed  by  the 
Boman  law ;  and  the  common-law  judges  prohibited  it  from  be- 
ing any  longer  cited  in  their  courts.  This  action  was  certainly  a 
mistake,  and  it  produced  an  opposite  effect  from  the  one  intended. 
The  Roman  law  instead  of  being  banished  was  simply  transferred 
to  another  court  which  was  not  governed  by  commoiV'law  doo- 
trines.  As  the  law  courts  cut  themselves  off  from  all  opportuni- 
ty of  borrowing  equitable  principles  from  this  foreign  source, 
the  necessity  arose  for  a  separate  tribunal  in  which  those  princi- 
ples could  be  recognized.  It  therefore  followed  immediately  up- 
on this  prohibition  that  the  hitherto  narrow  jurisdiction  of  the 
Court  of  Chancery  was  greatly  increased,  and  extended  over  sub- 
ject-matters which  required  an  ample  and  constant  use  of  Roman 
law  doctrines.^'  (1  Pomeroy's  Eq.  20.)  It  would  not  necessarily 
follow  from  this  that  the  Court  of  Chancery  succeeded  to  all  the 
powers  of  the  Roman  magistrates,  except  those  which  the  com- 
mon-law courts  were  administering ;  but  it  does  seem  to  us  that 
the  Court  of  Chancery  might,  unless  prohibited  by  act  of  Parlia- 
ment, have  exercised  jurisdiction  in  matrimonial  as  well  as  in 
other  causes.  And  there  is  some  evidence  of  its  having  done  so. 
"  Tothill,  in  his  transactions  of  the  Court  of  Chancery,  states  that 
there  are  on  the  rolls  of  the  court  two  decrees  for  divorce  (but  of 
what  description  he  does  not  mention)  in  the  time  of  Henry 
YIII.,  and  two  in  the  time  of  Elizabeth,  after  verdicts  in  the 
Court  of  Queen^s  Bench,  I  presume  for  adultery.  I  have  been 
unable  to  discover  them  even  with  the  help  of  Mr.  Munro.  It  is 
not  vnlikely,  however,  that  the  Court  of  Chancery  tinder  its  cleri- 
cal chancellors  exercised  jurisdiction  to  decree  a  divorce  a  vinculo 
matrimonii."  (1  Spence's  Eq.  702.)  The  first  edition  of  Tothill's 
book  was  published  in  1649,  and  as  he  is  styled  a  "famous  law- 
yer,*^ it  is  highly  probable  that  what  he  relates  as  having  occurred 
not  long  before  the  time  in  which  he  lived  actually  took  place. 

Conceding,  however,  the  fact  to  be  otherwise,  it  is  quite  clear 
that  the  civil  courts  did  not  decline  such  jurisdiction  because  it 
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had  been  conferred  on  the  spiritual  courts.  1£  those  courts  ever 
claimed  the  power,  tliey  never,  after  a  date  long  anterior  to  the 
Reformation,  attempted  to  decree  a  divorce  a  vinculo  matrimoniu 
For  more  than  200  years,  at  least  prior  to  a  recent  date,  when 
the  divorce  court  was  established  in  England,  marriage  was 
there  treated  as  a  status  or  condition  which  was  indissoluble 
except  by  death  or  act  of  Parliament. 

*^  But  the  marriage  status  is  entered  into  through  the  door  of 
an  ordinary  contract;  and  for  avoiding  ordinary  contracts,  the 
jurisdiction  of  equity  extends  to  all  questions  of  fraud,  mistake, 
duress,  and  lunacy.  Ilence,  when  an  impediment  of  this  sort 
intervenes,  and  jurisdiction  for  nullity  has  been  conferred  on  no 
court  by  statute,  our  equity  tribunals  will  entertain  the  com- 
plaint and  declare  the  marriage  void.  Equity  in  England  will 
not  do  this,  because  formerly  there  was  an  express  jurisdiction 
in  the  ecclesiastical  courts,  and  now  tliere  is  in  the  divorce 
courts.^^     (2  Bishop  on  Marriage  and  Divorce,  §  291.) 

Now,  as  before  the  statute  permitting  divorces  by  courts,  the 
contract  is  to  assume  the  duties  and  obligations  of  matrimony. 
The  contracting  parties  cannot  limit  those  duties  or  obligations, 
nor  expressly  provide  that  their  binding  force  shall  last  for  a 
period  other  than  life.  But  the  duties  and  obligations  are 
assumed  only  by  the  mutual  consent  of  the  parties,  and  marriage 
itself  is  often  spoken  of  by  law-writers  and  judges  (without 
material  inaccuracy)  as  a  "  civil  contract.^^  Assuming,  however, 
the  marital  status,  into  which  the  parties  enter  through  a  con- 
tract, is  itself  more  than  or  different  from  ordinary  contracts,  yet 
when  the  legislature  of  this  State  provided  that  the  relations 
between  husband  and  wife,  previously  indissoluble,  might  be 
terminated  as  the  result  of  a  judicial  proceeding,  the  nature  of 
the  status  was,  to  that  extent,  modified,  and  it  assumed  the  char- 
acter of  a  contract,  from  future  compliance  with  the  obligations 
of  wluch  the  parties  cannot  indeed  release  each  other,  but  from 
which  they  may  be  relieved  by  the  decree  of  an  appropriate  tri- 
bunal. Under  the  statute  the  marriage  state  is  subject  to  termi- 
nation by  judicial  decree.  This  element  of  possible  disseverance 
affects  the  contract  because  the  parties  marry  in  view  of  a  pos- 
sible divorce,  and  the  decree  of  divorce  operates  on  the  contract- 
ual relations  by  relieving  the  spouses  of  the  duties  they  have 
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assumed  towards  each  other  hy  or  through  a  contract.  The 
power  to  divorce,  wliicli,  save  for  tlie  proliihition  of  the  Constitu- 
tion, could  have  been  exercised  by  the  legislature,  has  become 
judicial.  Courts  of  equity  have  jurisdiction  to  decree  or  declare 
dissolution  of  copartnerships,  and  of  other  like  contracts  entered 
into  to  continue  indefinitely,  where  tliere  are  mutual  and  con- 
tinuing conditions.  It  would  seem  there  could  be  little  doubt 
that,  when  marriage  has  been  deprived  of  its  quality  of  indis- 
solubility, and  no  special  tribunal  has  been  created  for  divorce 
cases,  courts  of  equity  should  assume  cognizance  of  such  actions* 
Courts  of  equity  have  always  exercised  an  analogous  jurisdiction; 
their  modes  of  procedure  are  adapted  to  the  inquiries  involved, 
and  their  decrees  are  more  specific  and  flexible  than  the  ordinary 
law  judgments. 

It  is  therefore  not  surprising  that  this  court  should  have 
uniformly  regarded  actions  of  divorce  as  "cases  in  equity/' 

The  fact  that  it  did  so  regard  them  is  too  clear  to  admit  of 
doubt,  and  that  being  so,  its  reasons  for  so  regarding  them  are 
not  now  important.  Our  position  is  that  for  a  period  of  thirty 
3-ears  next  preceding  the  adoption  of  the  present  Constitution, 
actions  of  divorce  were  uniformly  held  to  be  "  cases  in  equity," 
and  that  the  framers  of  the  present  Constitution  were  aware  of 
that  when  they  conferred  on  this  court  jurisdiction  "  in  all  cases 
in  equity/' 

On  the  other  hand,  it  is  contended  that  the  framers  of  the 
present  Constitution  manifested  their  intention  to  effect  a  mate- 
rial change  in  that  respect  by  conferring  original  jurisdiction  on 
the  Superior  Court  in  actions  of  divorce  eo  nomine,  and  omitting 
to  confer  appellate  jurisdiction  in  divorce  cases  eo  nomine  on  this 
court. 

But  it  conferred  no  other  or  greater  jurisdiction  on  the  Supe- 
rior Courts  in  divorce  cases  than  their  predecessors  the  District 
Courts  had  exercised  from  the  first  under  Constitutions  in  which 
no  special  mention  w^as  made  of  such  cases.  And  from  1873 
down  to  the  date  of  the  adoption  of  the  present  Constitution 
there  was  no  statute  in  force  which  expressly  conferred  such 
jurisdiction  on  the  late  District  Courts.  The  language  of  the 
Code  was  and  is  that,  "  marriage  may  be  dissolved :  — 

"  1.     By  the  death  of  either  of  the  parties ;  or 
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'*  2.  By  a  divorce  adjudged  by  a  court  of  competent  juris- 
diction." 

To  ascertain  what  court  had  "  competent  jurisdiction  "  it  was 
necessary  to  consult  the  Constitution,  which  simply  declared  that 
"  the  District  Courts  shall  have  original  jurisdiction  in  all  cases 
in  equity,"  etc.  Why  original  jurisdiction  in  actions  of  divorce 
was  not  expressly  conferred  by  the  Code,  as  it  had  previously 
been  by  statute,  on  tlie  District  Courts,  we  will  not  attempt  to 
explain.  But  from  January  1,  1873,  down  to  the  time  when 
the  present  Constitution  went  into  effect,  the  District  Courts 
derived  whatever  jurisdiction  they  had  in  divorce  cases  from  the 
same  source  that  this  court  has  always  claimed  to  derive  its 
jurisdiction  in  such  ca&es,  viz.,  the  Constitution.  Nor  can  we 
satisfactorily  explain  why  the  words  "  of  divorce  and  for  the 
annulment  of  marriage,"  which  are  not  to  be  found  in  either 
of  the  earlier  Constitutions,  were  inserted  in  the  present  Con- 
stitution. They  give  the  Superior  Courts  no  greater  or  other 
jurisdiction  in  such  cases  than  their  predecessors,  the  District 
Courts  had  exercised  under  both  of  the  former  Constitutions, 
neither  of  which  contained  those  words.  And  we  cannot  adopt 
the  suggestion  that  they  were  inserted  in  the  clause  defining  the 
original  jurisdiction  of  the  Superior  Courts,  for  the  purpose  of 
curtailing  the  appellate  jurisdiction  of  this  court  That  is  not 
the  way  in  which  the  framers  of  Constitutions  and  laws  express 
their  intentions.  If  the  intention  had  been  to  take  from  this 
court  the  jurisdiction  which  it  had  previously  exercised  in 
divorce  cases,  the  very  clause,  under  which,  for  a  period  of 
seventeen  years,  it  had  claimed  such  jurisdiction,  would  not  have 
been  copied  verbatim. 

But  while  entertaining  no  doubt  of  the  appellate  jurisdiction 
of  this  court  in  divorce  cases,  pure  and  simple,  it  is  at  least 
pertinent  to  remark  that  this  is  not  simply  an  action  of  divorce. 
Section  78  of  the  Civil  Code  provides :  "  If  either  party  denies 
the  same,  or  refuses  to  join  in  a  declaration  thereof,  the  other 
may  proceed  by  action  in  the  Superior  Court  to  have  the  validity 
of  the  marriage  determined  and  declared."  The  first  count  of 
the  complaint  or  separate  statement  of  a  cause  of  action  herein, 
after  alleging  in  three  paragraphs,  the  residence  of  plaintiff,  her 
marriage  with   defendant,  their   cohabitation   as  husband   and 
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wife,  and  that  on  the  25th  of  August,  1880,  they  jointly  made 
a  written  declaration  of  marriage,  proceeds  to  aver  that,  about 
the  21st  of  November,  1881,  "  the  defendant  demanded  of  plaint^ 
iff  a  surrender  to  him  of  said  declaration  of  marriage,  and  threat- 
ened plaintiff  with  personal  violence  in  case  she  refused  to 
comply  with  said  demand;  refused  to  recognize  his  said  marriage 
with  plaintiff,  drove  the  plaintiff  away  from  him,  and  refused 
to  live  or  cohabit  with  her  unless  she  complied  with  his  demand; 
and  the  defendant,  for  more  than  one  year  last  past,  has  not 
lived  with  plaintiff,  nor  has  he  requested  her  to  return  to  or 
live  with  him,  thereby  wilfully  deserting  the  plaintiff."  The 
answer  denies  the  marriage  and  execution  of  the  declaration. 
The  prayer  of  the  plaintiff  is  ttiat  "her  marriage  with  said 
defendant  may  be  declared  legal  and  valid,  and  that  she  may  be 
divorced,'*  etc.  If  the  plaintiff  had  utterly  failed  to  prove  any 
cause  for  divorce  she  would  have  been  entitled  to  a  decree  declar- 
ing the  alleged  marriage  valid,  if  the  evidence  established  the 
fact  of  marriage.  An  action  to  have  the  validity  of  a  disputed 
marriage  determined  and  declared,  under  section  78  of  the  Civil 
Code,  is  in  its  nature  a  suit  in  equity.  Such  an  action  is  not  a 
"  special  proceeding,"  for  even  if  it  should  be  conceded  that  the 
right  was  newly  created,  no  special  proceedings  for  enforcing  it 
are  provided  by  the  statute.  The  judgment  herein  in  effect 
responds  to  the  prayer  of  the  complaint  and  declares  that  the 
alleged  marriage  was  a  valid  marriage.  From  that  portion  of 
the  decree,  in  any  view  of  the  case,  an  appeal  lies. 

If  the  order  for  the  payment  of  alimony  and  counsel  fees  is 
in  the  nature  of  a  final  judgment,  it  is  appealable.  It  certainly 
possesses  all  the  essential  elements  of  a  final  judgment.  '  Nothing 
remained  to  be  done  except  to  enforce  it,  and  for  that  purpose  an 
execution  might  issue  and  be  proceeded  on,  as  if  the  judgment 
had  been  rendered  in  an  ordinary  action  for  the  recovery  of  a 
specific  sum  of  money.  Although  the  pendency  of  an  action  for 
divorce  constituted  the  basis  of  the  order,  it  was  no  part  of  the 
relief  demanded  by  the  plaintiff  in  her  complaint.  She  might 
at  any  time  during  the  pendency  of  the  action  have  applied  to 
the  court  for  such  an  order.  And  if  granted  it  would  not  be 
affected  by  subsequent  proceedings  in  the  action.  Its  validity 
would  not  depend  in  any  way  on  the  result  of  the  action.     If 
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the  court  had  afterward  found  that  the  marriage  relation  never 
existed  between  the  parties,  that  would  not  have  affected  the 
order  for  the  paA'ment  of  temporary  alimony.  It  would  have 
afforded  good  ground  for  vacating  it.  It  was  to  all  intents  and 
purposes,  "  a  final  judgment  entered  in  an  action.^'  Quite  as 
much  so  as  the  decree  of  divorce  in  this  case  in  which  "  the 
question  of  property  "  is  reserved  for  future  consideration,  "  with 
leave  to  the  plaintiff  to  apply  upon  tlie  coming  in  of  the  referee's 
report  .  .  .  for  a  future  and  final  decree"  But  it  has  not 
been  suggested  that  the  decree  appealed  from  is  not  a  final  judg- 
ment in  the  action.  It  is  final  upon  the  questions  adjudicated  in 
it,  and  the  order  for  the  payment  of  temporary  alimony  is  a 
final  judgment  upon  all  the  questions  adjudicated  in  it. 

A  final  judgment  is  not  necessarily  the  last  one  in  an  action. 
A  judgment  that  is  conclusive  of  any  question  in  a  case  is  final 
as  to  that  question.  The  Code  provides  for  an  appeal  from  a 
final  judgment,  not  from  the  final  judgment  in  an  action.  In 
some  of  the  States  the  question  has  been  directly  passed  upon 
by  the  courts,  some  holding  that  such  orders  are,  and  others 
that  they  are  not  appealable.  Of  course,  it  rarely  happens  that 
the  constitutions  and  statutes  relating  to  appeals  are  precisely 
alike  in  any  two  .States.  But  the  reasons  given  by  the  courts 
for  holding  that  appeals  miglit  or  might  not  be  taken  from  such 
orders  in  their  respective  States  are  worthy  of  consideration. 

In  Lochnane  v.  Lochnane,  78  Ky,  468,  the  court  says:  "That 
an  appeal  may  be  taken  from  a  decree  making  an  allowance 
to  support  the  wife  pending  a  suit  for  divorce  cannot  be 
questioned.  It  possesses  all  th.e  essential  elements  of  a  final 
judgment'.  It  may  be  enforced  by  rule  or  execution,  and  is  in 
every  respect  independent  of  the  final  determination  of  the  court 
as  to  the  rights  of  the  pai-ty  in  regard  to  the  question  of  divorce." 
In  Hecht  v.  Ilecht,  28  Ark.  92,  it  was  contended  by  the  appellee 
that,  inasmuch  as  the  original  suit  between  the  parties  was  still 
pending  in  the  Circuit  Court,  no  appeal  would  lie  to  the  Supreme 
Court  from  an  order  granting  alimony  and  counsel  fees  until  a 
final  decree  in  tlie  suit  had  been  rendered.  The  court  said: 
"  Section  4,  article  vii.,  of  the  Constitution  provides,  that  final 
judgment  in  the  inferior  courts  may  be  brought  by  writ  of  error 
or  by  appeal  "into  tlie  Supreme  Court,  in  such  manner  as  may 
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be  prescribed  by  law.  It  is  not  necessary  for  us,  in  the  determi- 
nation of  this  case,  to  construe  this  and  section  lo  of  the  same 
article.  The  order  or  judgment  of  the  court  is  not,  strictly 
speaking,  an  interlocutory  one.  While  it  may  be  true  that  a 
petition  for  alimony  and  attorneys'  fees  could  not  be  brought  as 
a  separate  and  independent  suit,  yet  it  is  also  true  that  such  an 
application  and  order  for  an  allowance  pendente  lite,  especially 
such  a  one  as  is  made  in  tliis  case,  is,  so  far  as  it  affects  the  riglits 
of  this  appellant  in  its  consequences,  wholly  independent  of  his 
suit  for  divorce.  This  is  a  definitive  judgment,  from  which  the 
appellant  can  have  no  relief  by  the  final  decree,  even  though  it 
should  appear  that  injustice  had  been  done  to  him.  By  due 
process  on  the  execution  the  money  will  have  been  collected 
and  paid  over  to  the  parties  in  whose  favor  it  is  awarded,  and 
its  recovery  will  have  passed  beyond  the  power  of  the  court. 
It  is  true  that  the  allowance  of  alimony  and  other  necessary 
costs  is  discretionary  with  the  court  trying  the  case,  and  will  be 
interfered  with  by  this  court  only  upon  the  clearest  proof  that 
there  has  been  a  palpable  abuse  of  that  discretion.  Yet  when 
there  has  been  such  abuse  which  affects  the  substantial  rights 
of  a  party,  we  are  of  the  opinion  that  he  can  have  redress  by 
appeal  to  this  court.*^ 

In  Golding  v.  Golding,  74  Mo.  123,  an  appeal  was  taken  to 
the  Supreme  Court  from  the  judgment  of  the  St.  Louis  Court 
of  Appeals,  affirming  a  judgment  of  the  Circuit  Court  of  St. 
Louis  County  granting  a  decree  of  divorce  to  plaintiff,  and 
allowing  to  her,  as  alimony,  the  gross  sum  of  $15,000.  The 
Supreme  Court  had  no  jurisdiction  in  divorce  cases,  when  taken 
there  by  appeal  from  the  St.  Louis  Court  of  Appeals,  to  pass 
upon  the  question  whether  the  decree  granting  a  divorce  was 
justified  by  the  evidence,  and  it  was  contended  for  the  respond- 
ent that  that  provision  of  the  Constitution  which  permitted 
appeals  in  cases  where  the  "  amount  in  dispute  exclusive  of  costs 
exceeds  $2,500,"  had  no  application,  "because  the  divorce  was 
the  matter  in  dispute,  and  the  alimony  was  but  an  incident  to 
the  dispute."  But  the  appellate  court  held  against  the  respond- 
ent on  the  point  and  reviewed  the  award  of  alimony. 

In  BlaJce  v.  Blake,  80  111.  532,  the  Supreme  Court  of  that 
State  in  ruling  upon  a  motion  exactly  like  the  one  now  under 
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consideration  said :  "  The  question  raised  is  one  that  has  never 
been  passed  upon  by  this  court,  but  upon  first  impression  we  are 
of  opinion  the  appeal  will  lie.  It  is  a  money  decree,  is  for  a  spe- 
cific sum,  and  is  payable  absolutely.  No  execution  has  been  as 
yet  awarded,  but  the  court  has  the  undoubted  authority  to  award 
an  execution,  or,  if  payment  was  wilfully  and  contumaciously 
refused,  the  decree  might  be  enforced  by  attachment  as  for  con- 
tempt, or  payment  might  be  coerced  by  sequestration  of  real  or 
personal  estate.  By  one  mode  or  the  other  the  decree  could  be 
enforced,  and  if  defendant  has  property,  it  could,  in  some  way 
consistently  wdth  the  practice  in  Courts  of  Chancery  be  sub- 
jected to  its  payment.  Such  a  decree  does  not  seem  to  us  to  be 
merely  interlocutory.  It  is  more  in  the  nature  of  a  final  decree, 
and  if  no  appeal  lies,  this  case  affords  an  instance  of  a  money 
decree  against  a  party  from  which  no  relief  can  be  had,  no 
matter  how  unjust  or  oppressive.  This  ought  not  to  be.  It  is 
no  answer  to  this  position  to  say,  defendant  can  have  this  decree 
against  him  reviewed  on  appeal  or  error,  after  final  decree  in  the 
original  cause.  Of  what  avail  would  that  privilege  be  to  him 
then?  The  litigation  might  be  protracted,  and  years  elapse 
before  any  final  decision  could  be  reached.  In  the  meantime, 
he  has  been  imprisoned  for  disobedience  to  the  decree,  or  his 
property  under  process  of  law  been  subjected  to  the  payment  of 
the  sum  decreed.  Nor  does  the  fact  an  appeal  is  allowed  impose 
any  hardship  not  incident  to  other  money  decrees  from  which 
appeals  may  be  prosecuted.  On  the  theory  alimony  is  for  the 
immediate  benefit  of  the  w^ife,  to  enable  her  to  prosecute  or 
defend  her  suit  against  her  husband  on  terms  of  equality,  the 
only  serious  result  would  be  to  delay  the  litigation  until  the 
propriety  of  the  decree  for  temporary  alimony  and  solicitors' 
fees  could  be  determined  in  the  appellate  court.  On  the 
contrary,  if  an  appeal  should  be  denied,  it  might  subject 
defendant  to  very  great  hardships  in  many  cases,  as  the 
sequel  will  show.  It  is  apprehended  there  can  be  no  decree 
against  a  party  that  will  work  a  deprivation  of  his  prop- 
erty or  liberty,  from  which  no  appeal  or  writ  of  error  will 
lie.  Such  is  the  decree  against  defendant.  Under  it  he  may 
be  deprived  of  his  liberty,  or  his  property  subjected  to  levy 
and  sale." 
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The  statute  then  in  force  in  that  State  in  relation  to  appeals 
was  not  substantially  different  from  our  own. 

The  reasoning  of  the  Illinois  court  becomes  much  stronger 
when  applied  to  the  present  case,  where  the  main  controversy 
between  the  parties  is  the  question  of  marriage.  It  is,  of  course, 
indispensable  to  the  granting  of  alimony  at  all,  that  the  relation 
of  husband  and  wife,  in  fact,  exist.  We  are  of  opinion,  there- 
fore, that  the  order  in  question  is  in  its  legal  effect  a  judgment 
and  appealable  as  such.  Indeed,  the  very  section  of  the  Code 
of  Procedure  under  which  execution  was  directed  to  be  issued 
placed  such  order  upon  the  same  plane  as  a  judgment.  It  reads : 
''  Whenever  an  order  for  the  payment  of  a  sum  of  money  is  made 
by  a  court,  pursuant  to  the  provisions  of  this  Code,  it  may  be 
enforced  by  execution  in  the  same  manner  as  if  it  were  a  judg- 
ment.'' And  by  section  942  of  the  same  Code  it  is  provided 
that  "  if  the  appeal  be  from  a  judgment  or  order  directing  the 
payment  of  money,  it  does  not  stay  the  execution  of  the  judgment 
or  order,  unless  a  written  undertaking  be  executed  on  the  part 
of  the  appellant,''  etc.  Such  undertaking  was  executed  in  this 
case,  and  wrought  a  stay  of  proceedings  under  the  order. 

As  the  order  for  the  paj-ment  of  alimony  and  counsel  fees  is 
an  appealable  order,  it  cannot  be  reviewed  on  the  appeal  from 
the  judgment  decreeing  a  divorce. 

Motions  to  dismiss  the  appeals  from  the  judgment  and  from 
the  order  for  the  payment  of  alimony  and  counsel  fees  are 
denied.  And  it  is  ordered  that  all  proceedings  upon  the  last 
named  order  and  the  judgment  be  stayed  pending  said  appeals. 

fioss,  J.,  Myrick,  J.,  Thornton,  J.,  and  MoKinstrt,  J., 
concurred. 

McKee,  J.,  dissenting.  —  I  dissent.  Two  appeals  have  been 
taken  in  the  case ;  one  from  the  final  judgment  of  divorce  entered 
on  the  19th  of  February,  1885,  the  other  from  an  order  made 
on  the  16th  of  February,  1885,  awarding  to  the  plaintiff  in  the 
action  alimony  and  counsel  fees.  To  render  his  appeals  effectual 
appellant  has  obtained  from  this  court  an  order  requiring 
respondent  to  show  cause  why,  pending  the  appeals,  all  proceed- 
ings upon  the  judgment  and  order  appealed  from  should  not  be 
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staid.  This  rule  for  a  stay  of  proceedings  has  been  met  by  a 
counter-motion  to  dismiss  tlie  appeals,  upon  two  grounds,  viz.: 
That  the  order  is  not  appealable,  and  that  no  appellate  jurisdic- 
tion of  judgments  of  divorce  has  been  given  by  law  to  this  court. 
If  these  grounds  be  well  taken  they  constitute  sufficient  cause 
against  granting  a  stay  of  proceedings. 

The  order  appealed  from  was  made  before  the  entry  of  judg- 
ment. An  order  made  before  judgment  in  a  cause  is  interlocu- 
tory; that  is  to  say,  it  is  an  order  made  between  the  commence- 
ment of  the  action  and  its  final  determination,  incident  to  and 
during  the  progress  of  the  action,  wliich  decides  not  the  cause, 
but  only  some  intervening  matter  relating  to  the  cause.  (2  Abb. 
Diet.  637.)  Under  the  Code  law  of  the  State  an  appeal  is  the 
only  mode  in  which  a  judgment  or  an  order  in  a  civil  action  can 
be  reviewed.  An  interlocutory  order  is,  therefore,  not  review- 
able, except  by  an  appeal  directly  from  it,  or  from  the  judgment 
in  the  cause  under  the  conditions  specified  in  section  95G  of  the 
Code  of  Civil  Procedure. 

The  right  of  appeal  is  entirely  statutory.  By  chapter  1,  title 
xiii.,  of  the  Code  of  Civil  'Procedure,  tlie  legislature  has  enumer- 
ated and  defined  the  character  and  nature  of  the  cases  permitted 
to  be  appealed  from  the  Superior  Court  to  this  court.  These  are : 
"  Section  939.  An  appeal  may  be  taken :  — 
"  I.  From  a  final  judgment  in  an  action  or  special  proceed- 
ing commenced  in  the  court  in  which  the  same  is  rendered, 
within  one  year  after  the  entry  of  judgment ;  but  an  exception  to 
the  decision  or  verdict,  on  the  ground  that  it  is  not  supported 
by  the  evidence,  cannot  be  reviewed  on  appeal  from  the  judg- 
ment unless  the  appeal  is  taken  within  sixty  days  after  the  rendi- 
tion of  the  judgment. 

"  II.  From  a  judgment  rendered  on  appeal  from  an  inferior 
court,  within  ninety  days  after  tl:e  entr}'  of  such  judgment. 

"III.  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolvinfi  an  injunction;  from  an 
order  dissolving  or  refusing  to  dissolve  an  attachment;  from  an 
order  granting  or  refusing  to  grant  a  change  of  the  place  of 
trial;  from  any  spociiil  order  mnde  after  final  judgment,  and 
from  an  interlocutory  judgment  in  actions  for  partition  of  real 
property,  and  from  an  order  confirming,  changing,  modifying, 
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or  setting  aside  the  report,  in  whole  or  in  part,  of  the  referees  in 
actions  for  partition  of  real  property,  in  the  cases  mentioned  in 
the  provisions  in  section  7G3  of  this  Code,  within  sixty  days 
after  tl:e  order  or  interlocutory  judgment  is  made  and  entered  in 
the  minutes  cf  the  court,  or  filed  with  the  clerk/^ 

All  orders  made  in  a  case  before  judgment,  other  than  those 
enumerated  are,  therefore,  unappealable;  for  as  the  remedy 
by  appeal  is  purely  statutory,  the  right  cannot  be  extended  to 
cases  not  included  within  the  statute.  Assuming,  therefore,  that 
the  order  appealed  from  is  an  interlocutory  order,  as  it  is  not 
one  of  the  interlocutory  orders  designated  in  the  Code,  to  which 
the  remedy  of  appeal  attaches,  no  appeal  can  be  taken  from  it. 
This  is  the  settled  law  as  to  appeals  from  interlocutory  orders; 
and  it  is  applicable  alike  to  all  cases  of  law  or  equity.  (Rhodes' 
Cal.  Digest,  vol.  1,  pp.  31-33;  Broadribb  v.  Tibhets,  60  Cal. 
412;  McNevin  v.  McNevin,  63  Cal.  186;  Holmes  v.  McCleary, 
63  Cal.  497;  People  v.  Markham,  64  Cal.  157;  Emeric  v.  Alva- 
rado,   64    Cal.    529,   and   Beach   v.    Tlodgdon,   66    Cal.    187.) 

But  the  contention  is,  that  as  the  order  in  this  case  commands 
payment  of  a  large  sum  of  money,  it  is  more  than  interlocutory 
—  it  possesses  the  force  and  dignity  of  a  final  judgment,  because 
the  Code  provides  (§  137,  Civ.  Code)  that  it  may  be  enforced 
by  execution;  and  being  enforcible  by  execution  it  is  equiva- 
lent to  a  final  judgment,  which  is  appealable. 

If  that  position  were  maintainable,  the  giving  of  the  requisite 
undertaking  on  appeal,  as  from  a  money  judgment  in  a  case, 
would  itself  operate  imder  section  940  of  the  Code  of  Civil  Pro- 
cedure, as  a  stay  of  proceedings;  and  this  court  could,  in  the 
exercise  of  its  appellate  jurisdiction,  in  case  of  failure  or 
omission  to  file  a  proper  undertaking  on  appeal,  permit  the  ap- 
pellant to  perfect  liis  appeal  by  filing  a  new  undertaking. 

But  section  940,  and  those  sections  of  the  Code  which  follow 
it,  have  no  reference  to  non-appealable  orders ;  they  regulate  the 
mode  of  appealing  from  final  judgments,  and  appealable  orders 
in  suits  at  law  or  in  equity. 

Besides,  the  interlocutory  character  of  the  order  appealed  from 

is  not  changed  by  tlie  fact  that  it  commands  payment  of  a  large 

.  sum  of  money.     Xor  is  it  affected  by  the  provision  of  the  Code 

as  to  the  process  by  which  it  may  be  enforced.     It  is  the  execu- 
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tion  that  may  be  issued  upon  the  order  to  which  the  Code  gives 
the  same  legal  effect  as  if  issued  upon  a  final  judgment;  but  it 
does  not  give  to  the  order  the  effect  of  a  final  judgment.  The 
order  is  unchanged  in  its  nature  by  the  remedy  adopted  for 
enforcing  it,  and  the  execution  is  given  merely  as  an  additional 
remedy  for  that  purpose.  As  an  additional  remedy  the  court 
making  the  order  is  not  bound  to  resort  to  it.  Especially  in 
actions  of  divorce  it  is  left  to  the  discretion  of  the  court  to  en- 
force an  order  made  pendente  lite  by  execution,  or  by  proceedings 
for  contempt  for  not  complying  with  it,  or  by  requiring  reason- 
able securities  for  making  the  payment  of  the  money,  or  by  the 
appointment  of  a  receiver,  or  by  any  other  remedy  applicable  to 
the  case.  (§  140,  Civ.  Code.)  As  remedies  for  the  enforce- 
ment of  an  order  pendente  lite,  these  with  the  exception  of  the 
remedy  by  execution  are  not  prescribed  by  the  Code  for  the 
enforcement  of  a  money  judgment. 

Moreover,  a  judgment  is  the  final  sentence  of  the  law  in  an 
original  suit;  a  money  judgment  is  a  legal  demand  or  a  record 
debt  upon  which  suit  may  be  brought.  The  money  order  in 
this  case  is  for  alimony.  Alimony  is  not  an  original  suit;  it 
arises  out  of  some  other  suit  in  which  a  marriage  de  facto  is  con- 
fessed or  proved.  The  allowance  of  alimony,  pending  such  a 
suit,  is  not  a  debt ;  it  is  a  legal  liability  which  arises  out  of  the 
obligation  imposed  by  law  upon  every  married  man  to  contribute 
to  the  support  of  his  wife.  When  the  fact  of  marriage  is  judic- 
ially ascertained  the  jurisdiction  of  the  court  to  award  alimony, 
pendente  lite,  as  incidental  to  the  suit  before  it,  may  be  called 
into  exercise  by  the  motion  of  the  wife;  and  the  court,  in  the 
exercise  of  its  jurisdiction,  may  award  it  out  of  the  community 
property,  or  the  separate  property  of  the  husband.  (§  141,  Civ. 
Code.)  In  making  the  award  the  court  acts  upon  the  principle 
that  the  husband  and  wife  are  jointly  interested  in  the  property 
and  fortunes  of  the  community,  and  that  one  is  as  much  entitled 
as  the  other  to  maintenance  and  support  out  of  it  during  the 
proceedings  between  them  for  a  separation.  So  that  allowing 
the  wife  alimony  is  only  awarding  her  what  she  is  as  a  wife 
lawfully  entitled  to.  Her  rights  of  property  in  the  community 
estate  are  vested  until  divested  by  a  judicial  decree,  which  dis- 
solves the  marriage  status,  and  makes  distribution  of  the  estate. 
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Given,  therefore,  jurisdiction  of  the  parties  to  an  action  of  di- 
vorce by  a  court  of  competent  jurisdiction,  the  court  also  ac- 
quires jurisdiction  of  the  estates  and  income  of  the  husband  for 
the  purpose  of  compelling  the  husband  to  support  the  wife  pend- 
ing the  action.     Section  137  of  the  Civil  Code  provides : 

"While  an  action  for  divorce  is  pending  the  court  may,  in 
its  discretion,  require  the  husband  to  pay  as  alimony  any  money 
necessary  to  enable  the  wife  to  support  herself  or  her  children, 
or  to  prosecute  or  defend  the  action.  When  the  husband  wil- 
fully deserts  the  wife,  she  may,  without  applying  for  a  divorce, 
maintain  in  the  Superior  Court  an  action  against  him  for  per- 
manent support  and  maintenance  of  herself,  or  of  herself  and 
children.  During  the  pendency  of  such  an  action  the  court 
may,  in  its  discretion,  require  the  husband  to  pay  as  alimony 
any  money  necessary  for  the  prosecution  of  the  action  and  for 
support  and  maintenance,  and  executions  may  issue  therefor  in 
the  discretion  of  the  court.  The  final  judgments  in  such  action 
may  be  enforced  by  the  court  by  such  order  or  orders  as  in  its 
discretion  it  may  from  time  to  time  deem  necessary,  and  such 
order  or  orders  may  be  varied,  altered,  or  revoked  at  the  discre- 
tion of  the  court.'* 

And  when  the  court  in  the  exercise  of  its  discretionary  power 
ascertains  and  fixes  the  amount  of  the  alimony  and  awards  it  to 
the  wife,  the  right  to  the  amount  awarded  attaches  to  her  and 
becomes  vested  in  her  as  a  right,  and  there  arises  a  correspond- 
ing duty  on  the  part  of  the  husband,  to  pay  it  to  her.  The 
order  binds  both  the  right  and  the  duty ;  and  as  an  order  made 
in  the  exercise  of  a  discretionary  power,  it  is  not,  in  its  nature, 
or  the  remedy  adopted  for  its  enforcement,  subject  to  the  control 
of  this  court.  It  is  not  a  debt  which  the  husband  is  required 
to  pay.  It  is  a  duty  which  he  is  bound  to  perform.  {Chase  v. 
Ingalls,  97  Mass.  274.)  This  is  the  settled  law  of  the  question 
of  alimony  pendente  lite  in  an  action  of  divorce. 

In  Miller  v.  Miller,  75  N.  C.  71,  the  Supreme  Court  of  North 
Carolina  says :  "  The  statute  relating  to  divorce  and  alimony 
proceeds  upon  the  natural  duty  of  the  husband  to  support  the 
wife  as  well  before  as  after  divorce,  and  must  be  liberally  con- 
strued to  express  that  duty. 

"Alimony  is  not  itself  an  'estate'  in  a  technical  legal  sense 
of  the  word,  nor  is  it  necessarily  a  charge  upon  the  husband's 
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estate.  He  may  have  no  estate.  But  alimony  is  a  mere  per- 
sonal charge  upon  the  husband,  or  a  duty  imposed  upon  him 
which  the  courts  will  enforce  against  him  from  time  to  time,  at 
discretion,  compelling  the  payment  thereof  from  his  income, 
whether  he  have  an  estate  or  nof 

In  this  State  the  question  arose  in  Ex  parte  Perkins,  18  Cal. 
60.  There  the  defendant  in  an  action  of  divorce  was  ordered, 
pendente  lite,  to  pay  to  the  wife  a  certain  sum  of  money  for  her 
support  during  the  litigation,  and  for  counsel  fees  and  other 
legal  expenses.  The  court  enforced  its  order  by  imprisonment 
for  contempt  in  not  complying  with  the  order,  and  the  defend- 
ant asked  to  be  discharged  from  imprisonment  upon  the  ground 
that  the  sum  adjudged  to  be  paid  to  the  wife  was  a  debt  within 
the  meaning  of  the  Constitution,  for  which  he  could  not  be 
legally  imprisoned.  But  the  Supreme  Court  said,  Mr.  Justice 
Baldwin  delivering  the  opinion :  *^  This  is  not  a  debt  within 
the  meaning  of  the  Constitution.  The  husband  is  bound  to 
support  the  wife,  yet  this  duty  is  an  imperfect  obligation  which 
is  not  technically  a  debt.  He  does  not  owe  her  any  specific 
amount  of  money;  but  he  owes  a  duty  to  her  which  may  be 
enforced  by  the  order  of  a  court  compelling  him  to  pay  her 
money.  So  alimony,  temporary  or  permanent,  may  be  decreed 
by  the  court,  and  this  may  be  done  at  the  discretion  of  the  court." 

In  the  proceedings  in  that  case  it  was  conceded  that  there  was 
no  appeal  from  the  order,  because  it  was  an  order  pendente  lite, 
and  therefore  interlocutory,  to  which  the  right  of  appeal  was 
not  extended  by  section  336  of  the  Practice  Act,  which  then 
regulated  appeals  to  the  Supreme  Court  from  the  judgments 
and  orders  of  the  District  Courts;  and  the  husband  afterwards 
sought  to  have  the  order  reviewed  on  certiorari;  but  as  the 
alimony  awarded  was  within  the  discretion  of  the  court,  it  was 
held  upon  the  reasons  stated  by  Mr.  Justice  Baldwin  to  be 
unreviewable.  (See  also  Call  v.  Call,  65  Me.  40.)  The  order 
was  therefore  absolute,  and  so  far  as  other  courts  are  concerned 
final,  subject  only  to  be  changed,  modified,  or  revoked  by  the 
court  that  rendered  it,  in  the  exercise  of  its  discretionary  powers. 

Such  being  the  nature  of  an  order  awarding  alimony,  pending 
an  action  of  divorce,  it  is  not  an  intermediate  order  which  affects 
the  merits  of  the  action  itself,  or  the  final  judgment  that  may 
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be  rendered  therein;  for  a  divorce  may  or  may  not  be  granted 
in  the  action.  It  is  therefore  not  reviewable  under  section  956 
of  the  Code  of  Civil  Procedure  except  by  appealing  from  the 
final  judgment,  if  the  law  grants  the  right  to  appeal  from  it. 
And  that  brings  us  to  the  consideration  of  the  question,  is  there 
an  appeal  to  this  court  from  the  judgment  of  a  Superior  Court 
in  an  action  of  divorce  ? 

The  question  must  be  determined  with  reference  to  the  Con- 
stitution of  1879,  and  the  laws  enacted  in  conformity  to  it  in 
carrying  out  its  provisions  as  to  the  organization  and  jurisdic- 
tions of  the  two  courts.  By  section  5,  article  vi.,  of  the  Con- 
stitution, it  was  ordained  as  f oUow^s :  — 

*'The  Superior  Court  shall  have  original  jurisdiction  in  all 
cases  in  equity,  and  in  all  cases  at  law  which  involve  the  title 
or  possession  of  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  and  in  all  other  cases  in 
which  the  demand,  exclusive  of  interest  or  the  value  of  the  prop- 
erty in  controversy,  amounts  to  $300,  and  in  all  criminal  cases 
amounting  to  felony,  and  cases  of  misdemeanor  not  otherwise 
provided  for;  of  actions  of  forcible  entry  and  detainer,  of  pro- 
ceedings in  insolvency,  of  actions  to  prevent  or  abate  a  nuisance, 
of  all  matters  of  probate,  of  divorce  and  for  annulment  of  mar- 
riage, and  of  all  such  special  cases  and  proceedings  as  are  not 
otherwise  provided  for." 

As  organized,  under  and  by  virtue  of  this  section,  the  Superior 
Court  consists  of  seven  or  eight  dififerent  courts,  namely,  a  court 
of  law,  a  court  of  equity,  an  insolvency  court,  a  court  of  forcible 
entry  and  detainer,  a  probate  court,  a  criminal  court,  a  court  of 
divorce,  and  a  court  of  special  cases  and  proceedings ;  and  when 
fitting  in  any  one  of  those  courts,  the  Superior  Court  has  and 
exercises  jurisdictions  of  matters  cognizable  in  the  court. 

At  the  same  time  that  the  Superior  Court  was  created  and 
partitioned  off  into  different  courts,  and  clothed  with  the  juris- 
diction belonging  to  each,  the  Supreme  Court  of  the  State  was 
reorganized  and  invested  with  its  appellate  and  original  juris- 
diction.    Section  4,  article  vi.,  of  the  Constitution,  declares :  — 

''  The  Supreme  Court  shall  have  appellate  jurisdiction  in  all 
cases  in  equity,  except  such  as  arise  in  Justices'  Courts;  also  in 
all  cases  at  law  which  involve  the  title  or  possession  of  real 
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estate,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
nmnieipal  fine,  or  in  which  the  demand,  exclusive  of  interest,  or 
the  value  of  the  property  in  controversy  amounts  to  $300;  also 
in  cases  of  forcible  entry  and  detainer,  and  in  proceedings  in 
insolvency,  and  in  actions  to  prevent  or  abate  a  nuisance,  and  in 
all  such  probate  matters  as  may  be  provided  by  law ;  also  in  all 
criminal  cases  prosecuted  by  indictment  or  information  in  a 
court  of  record  on  questions  of  law  alone.  The  court  shall  also 
have  power  to  issue  writs  of  mandamus,  certiorari^  prohibition, 
and  habeas  corpus,  and  all  other  writs  necessary  or  proper  to 
the  complete  exercise  of  its  appellate  jurisdiction.^' 

This  grant  of  judicial  power  expressly  includes  within  the 
appellate  jurisdiction  of  the  court  cases  of  law  and  equity,  cases 
of  forcible  entry  and  detainer,  cases  of  insolvency,  eases  for  pre- 
venting and  abating  nuisances,  probate  matters,  and  criminal 
cases ;  but  it  excludes,  negatively  at  least,  from  the  jurisdiction 
of  the  court,  cases  for  annulment  of  marriages  and  of  divorce, 
and  special  cases  and  proceedings.  No  express  mention  is  made 
of  any  one  of  these  cases  as  cases  of  which  the  Supreme  Court 
has  jurisdiction.  Special  cases,  it  has  been  adjudged,  do  not 
fall  within  the  jurisdiction  of  the  court  (Bixler's  Appeal,  59 
Cal.  550),  and  for  the  same  reasons  divorce  cases  do  not,  unless 
they  are  to  be  considered  as  included  within  one  or  other  of  the 
two  great  divisions  of  administrative  justice  known  as  law  and 
equity.     (Bixle/s  Appeal,  59  Cal.  550.) 

That  much  is  conceded  by  counsel  for  appellant  It  is  also 
conceded  that  an  action  of  divorce  is  not  an  action  at  law.  They 
say :  "  It  must  be  either  an  action  at  law,  a  suit  in  equity,  or  in 
the  language  of  the  Constitution,  *  It  is  a  case  in  equity  or  a  case 
at  law  ' ;  that  is,  it  is  the  former,  and  not  the  latter,  as  has  been 
generally  assumed  by  the  courts  of  equity  in  this  country,  and 
particularly  so  in  the  State  of  California.  If  an  action  for 
divorce  falls  within  the  expression  ^case  in  equity,'  then,  clearly, 
by  the  terms  of  the  Constitution  this  court  has  appellate  juris- 
diction in  such  cases." 

Thus  stated,  the  contention  is  reduced  to  the  single  proposi- 
tion, that  an  action  of  divorce  is  a  suit  in  equity,  and  that  is  the 
question. 

The  Chancery  Court  of  England,  as  the  "  King's  High  Court 
of  Conscience,"  claimed   an  clastic,  original,  concurrent,  and 
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auxiliary  jurisdiction  under  which  it  assumed  to  exercise  a  super- 
visory control,  according  to  equity  principles,  of  almost  all  pro- 
ceedings in  the  Superior  Courts  of  common  law.  But  it  never 
claimed  to  have  or  exercise  original  or  concurrent  jurisdiction  of 
the  subjects  of  marriage  and  divorce.  These  were  alone  cog- 
nizable in  a  court  known  as  the  ecclesiastical  court,  whose  juris- 
diction being  founded  on  the  canon  or  civil  law,  was  entirely 
separate  from  the  secular  jurisdiction  of  other  courts.  It  is  true 
that  the  court,  under  the  influences  of  legislation  and  judicial 
construction,  slowly  developed  from  a  spiritual  court  into  the 
form  prescribed  for  it  by  the  common  law ;  and  the  legal  powers 
which  it  exercised  became  part  of  the  common  law  system  of 
jurisprudence;  but  it  retained  its  name  and  its  exclusive  juris- 
diction throughout  all  its  changes  in  form.  With  that  jurisdic- 
tion the  Chancery  Court  never  interfered,  except  incidentally, 
by  issuing  original  writs  to  keep  the  court  within  its  jurisdiction, 
or  to  aid  it,  after  divorce,  in  enforcing  its  decrees  or  orders,  or 
to  prevent  the  husband  from  evading  by  fraud  payment  of 
alimony  awarded  to  the  wife.  Otherwise  the  Chancery  Court 
never  claimed  or  exercised  any  original  or  concurrent  jurisdic- 
tion over  the  subjects  of  marriage  and  divorce.  These  consti- 
tuted the  subject-matters  of  jurisdiction  under  which  the  common 
law  belonged  at  all  times  exclusively  to  the  ecclesiastical  courts. 

In  Fonblanque^s  treatise  on  Equity,  note  n,  p.  107,  it  is  said : 
"ITie  right  to  decree  alimony  was  only  exercised  as  incidental 
to  an  action  of  divorce ;  and  a  decree  of  divorce,  or  even  a  sepa- 
ration, was  never  even  suggested  to  be  within  the  jurisdiction  of 
a  court  of  equity,  except  after  divorce  or  upon  special  agree- 
ment.^' And  in  Head  v.  Head,  3  Atk.  650,  Chancellor  Hard- 
wick  observed :  "  I  do  not  find  that  this  court  ever  made  a  decree 
for  establishing  a  perpetual  separation  between  husband  and 
wife,  or  to  compel  a  husband  to  pay  a  separate  maintenance  to 
his  wife,  unless  upon  an  agreement  between  them,  and  even  upon 
this  unwillingly."  (See  Story  Com.  on  Eq.,  §§  1420-1425; 
Mattison  v.  Mattison,  1  Strob.  Eq.  381.) 

So  in  an  action  in  equity  to  prevent  a  decree  from  being 
defeated  by  fraud,  the  Supreme  Court  of  the  United  States  took 
occasion  to  say :  "  Our  first  remark  is  —  and  we  wish  it  to  be 
remembered  —  that  this  is  not  a  suit  asking  the  court  for  the- 


Digitized  by  VjOOQ IC 


208  Sharon  v.  Sharon.  [Sup.  Ct. 

allowance  of  alimony.  That  has  been  done  by  a  court  of  com- 
petent jurisdiction.  The  court  in  Wisconsin  was  asked  to  inter- 
fere to  prevent  that  decree  from  being  defeated  by  fraud. 

"  We  disclaim  altogether  any  jurisdiction  in  the  courts  of  the 
United  States  upon  the  subject  of  divorce,  or  for  the  allowance 
of  alimony,  either  as  an  original  proceeding  in  chancery,  or  as 
an  incident  to  divorce  a  vinculo,  or  to  one  from  bed  and  board." 
{Barber  v.  Barber,  21  How.  684.) 

Unquestionably,  therefore,  under  the  common  law  wherever 
established,  no  other  than  the  ecclesiastical  or  spiritual  court  had 
the  legal  power  to  grant  divorces  or  annul  marriages.  And  that 
court,  as  a  court  of  divorce,  administered  its  powers  by  a  body  of 
principles  and  procedure  of  its  own,  which,  in  themselves,  con- 
stituted a  system  of  jurisdiction  as  separate  and  distinct  as  that 
of  a  court  of  law,  or  of  equity  or  admiralty.  As  incidental  to  its 
power,  it  assumed  control  of  the  property  of  the  parties,  and 
allowed  alimony  to  the  wife,  pending  an  action  of  divorce,  on  the 
principle  that  she  —  the  husband  having  possessed  himself  of  her 
fortune  —  was  without  sufficient  means  independent  of  him  to 
support  her  in  her  condition  in  life ;  and  it  exercised  its  discre- 
tion in  making  the  allotment.  When  made  the  sentence  of 
allotment  was  absolute,  subject  only  to  be  revised  and  modified 
by  the  court  itself ;  its  decisions  as  to  matters  within  its  jurisdic- 
tion could  not  be  revised  by  the  civil  courts.  No  appeal  lay  from 
them  to  any  secular  jurisdiction.  An  appeal  might  be  taken  to 
the  Pope,  or  to  his  legate,  until  the  statute  of  Henry  VIII. 
abolished  that  procedure  and  substituted  an  appeal  to  the  High 
Court  of  Parliament.     (Browne^s  Ecclesiastical  Law,  p.  507.) 

It  may  be  conceded  that  this  system  of  jurisdiction  was  a  part 
of  the  common  law  which  constitutes  the  basis  of  the  jurispru- 
dence of  the  State,  but  we  have  never  had  an  ecclesiastical  court; 
yet  the  legal  powers  formerly  exercised  by  that  court  were  part 
of  the  sovereign  power  of  the  people  of  each  of  the  several  States 
of  the  United  States;  and  the  people  themselves  could,  by  con- 
stitutional command,  or  legislative  enactment,  delegate  those 
powers  to  any  tribunal  they  saw  fit  to  create,  to  be  exercised 
absolutely  or  otherwise.  Until  the  people  did  delegate  such 
powers  they  remained  in  abeyance;  there  was  no  inherent  juris- 
diction in  courts  of  law  or  equity  to  grant  divorces.     Hence,  at 
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an  early  day  in  the  history  of  the  country.  Judge  Gaston  of 
North  Carolina  held,  that  in  the  absence  of  constitutional  pro- 
visions, or  of  legislation  upon  the  subjects  of  marriage  and 
divorce,  the  courts  of  North  Carolina  had  no  jurisdiction  of 
divorce  suits,  or  to  grant  alimony.  {Wilson  v.  Wilson,  2  Dev. 
&  B.  Eq.  377.)  And  Chancellor  Kent,  in  his  Commentaries, 
shows  that,  although  prior  to  the  Revolution  a  Court  of  Chancery 
had  existed  in  every  one  of  the  thirteen  colonies,  yet  for  one 
hundred  years  preceding  the  Eevolution,  and  for  many  years 
after  New  York  became  an  independent  State,  there  was  no 
lawful  mode  of  obtaining  divorce  until  the  legislature  in  1787 
authorized  the  Court  of  Chancery  to  pronounce  divorces  a  vin- 
culo. (2  Kent  Com.  98,  125.)  "The  true  doctrine  is,''  says 
Bishop  in  his  treatise  on  Marriage  and  Divorce,  "  that  no  judi- 
cial tribunal  can  take  jurisdiction  of  divorce  cases  without  the 
authority  is  specially  conferred  by  the  Constitution  of  the  State, 
or  by  some  law  duly  passed  by  the  legislature.  (Bishop  on 
Marriage  and  Divorce,  §  71 ;  Jarvis  v.  Jarvi^,  3  Edw.  Ch.  462 
Jamison  v.  Jamison,  4  Md.  Ch.  293;  Wright  v.  Wright,  2  Md 
Ch.  447;  56  Am.  Dec.  723;  Barler  v.  Dayton,  28  Wis.  379 
Hopkins  v.  Hopkins,  39  Wis.  171;  Bacon  v.  Bacon,  43  Wis. 
202 ;  Grant  v.  Grant,  12  S.  C.  29,  31 ;  Cook  v.  Cook,  56  Wis.  203 
Erkenhrach  v.  Erkenbrach,  96  N.  Y.  456.) 

Every  State  has  the  inherent  right  to  distribute  judicial 
powers  over  such  subjects  to  tribunals  of  its  own  creation,  and 
to  define  the  jurisdiction  of  each,  and  prescribe  its  mode  of  pro- 
cedure. And  it  will  be  found  that  most,  if  not  all  the  decisions 
by  courts  of  other  States  cited  to  uphold  the  right  of  appeal  in 
such  cases  rests  upon  either  a  constitutional  or  legislative  grant 
of  original  jurisdiction  in  such  cases  to  courts  of  law,  or  courts 
of  chancery,  to  be  exercised  according  to  legal  or  chancery  prin- 
ciples and  practice,  or  of  appellate  jurisdiction  to  the  Supreme 
Court  "in  all  cases." 

Thus  the  States  of  Massachusetts  and  New  Hampshire,  by 
their  respective  Constitutions,  ordained  that  "causes  of  mar- 
riage, divorce,  and  alimony,  and  all  appeals  from  the  judges  of 
probate,  shall  be  heard  and  determined  by  the  governor  and 
council,  until  the  legislature  shall  by  law  make  other  provisions." 
(Art.  v.,  ch.  3,  Const,  of  Mass.;  §  76,  part  II.,  Const,  of  N.  H.) 
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Georgia,  by  her  Constitution,  prohibits  divorces  being  granted, 
except  on  the  concurrent  verdicts  of  two  special  juries  —  the 
jury  rendering  the  final  verdict  being  authorized  to  deternune 
the  rights  and  disabilities  of  the  parties,  subject  to  revision  by 
the  courts  upon  legal  principles.  (§  11,  art.  v..  Const,  of  1868.) 
Alabama  and  Mississippi,  by  their  respective  Constitutions,  pro- 
vide that  divorces  shall  not  be  granted  but  in  cases  by  suit  in 
chancery,  provided  for  by  law.  (§3,  art.  iv.  Const,  of  Ala- 
bama; §  15,  art.  iii.  Const,  of  Mississippi.) 

The  Constitutions  of  other  States  whose  adjudications  have 
been  cited  on  argument  contain  no  express  grants  of  jurisdic- 
tion of  the  subjects  of  marriage  and  divorce  to  any  judicial 
tribunal.  Power,  however,  has  been  delegated  to  the  legislature 
of  each  of  those  States  to  select  or  establish  a  judicial  tribunal 
upon  which  to  confer  legal  powers  to  annul  marriages  and  grant 
divorces;  and  it  will  be  found  that  the  legislature  has  generally 
vested  such  jurisdiction  and  powers  in  a  separate  Court  of 
Chancery,  sometimes  in  a  nisi  prius  court,  and  at  others  in  a 
nisi  prius  court  sitting  as  a  Court  of  Chancery.  Thus  in  Ar- 
kansas it  is  provided:  "The  Circuit  Court,  sitting  as  a  Court 
of  Chancery,  shall  have  jurisdiction  in  all  cases  of  divorce  and 
alimony  or  maintenance,  and  like  process  and  proceedings  shall 
be  had  in  said  cases  as  are  had  in  other  cases  on  the  equity  side 
of  said  court.^^  (§  3,  ch.  59,  Digest  of  Statutes;  Bauman  v.  Baur 
man,  18  Ark.  320;  68  Am.  Dec.  171.)  Kentucky  conferred  such 
jurisdiction  upon  the  Chancery  Court  by  Statute  of  1809 
(Maguire  v.  Maguire,  7  Dana,  181),  Maryland  by  Statute  of 
1841,  supplemented  by  statutes  passed  in  1843  and  1844  {Brown 
V.  Brown,  2  Md.  Ch.  316 ;  Baxjly  v.  Bayly,  2  Md.  Ch.  326),  New 
York  by  statute  passed  in  1824  {Perry  v.  Perry,  2  Paige,  501 ; 
Williamson  v.  Williamson,  1  Johns.  Ch.  488),  Virginia  by  statute 
passed  in  1827  {Jennings  v.  Montague,  2  Gratt.  350),  Illinois  by 
Revised  Statute  of  1874  {Dinet  v.  Eigenmann,  88  111.  274), 
Indiana  by  Revised  Code  of  1831,  confided  the  jurisdiction  to 
courts  of  law  {Vamer  v.  Vomer,  3  Blackf.  163) ;  but  in  1833  the 
Statute  of  1831  was  repealed,  and  the  jurisdiction  was  expressly 
given  to  Courts  of  Chancery.  Ohio  by  Statute  of  1835  con- 
ferred such  jurisdiction  on  the  court  of  common  pleas  {Hoffm^m 
v,  Hoffman,  15   Ohio  St.  217),  Rhode  Island  and   Vermont 
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on  the  Supreme  Court,  until  tlie  latter  State  by  Statute  of 
1870  granted  jurisdiction  to  the  county  court  (Preston  v.  Pres- 
ton, 44  Vt  630;  Thayer  v.  Thayer,  9  R.  I.  379).  So  that  in 
those  States  divorce  cases  are  by  express  statutory  provisions 
made  cases  in  law,  or  cases  in  equity,  and  appealable  as  such,  un- 
less as  in  Kentucky,  under  a  Statute  of  1816,  and  in  Kansas  un- 
der a  Statute  of  1860,  appeals  in  such  cases  are  interdicted. 
(Maguire  v.  Maguire,  supra;  Worth  v.  Worth,  4  Kan.  223.) 

So  when  this  State  in  1879,  in  the  exercise  of  its  sovereign 
powers,  amended  the  Constitution,  it  could  have  granted  to  the 
Superior  Court  as  a  court  of  law  or  equity,  jurisdiction  and 
powers  to  annul  marriages,  and  decree  divorces  according  to  legal 
or  equity  principles  and  practice,  and  made  its  judgments  and 
orders  final,  or  revisable  by  this  court;  but  it  did  not.  The 
f  ramers  of  the  Constitution  did  not  clothe  the  Superior  Court  as 
a  court  of  law,  or  of  equity,  with  such  jurisdiction.  In  their 
wisdom  they  framed  the  Constitution  so  as  to  prohibit  the  legis- 
lature from  passing  special  laws  for  granting  divorces  (art.  iv., 
§  25),  clothed  the  Superior  Court  with  original  jurisdiction  of 
divorces  and  of  annulment  of  marriages  (art.  vi.,  §  5)^  and  this 
court  with  appellate  jurisdiction  in  cases  at  law  ....  and  in 
cases  in  equity  ....  and  made  no  express  provision  for  appeal 
to  this  court  from  judgment  or  orders  in  divorce  cases  (art.  vi., 
§4). 

Nor  has  the  legislature  in  executing  the  behests  of  the  Consti- 
tution as  to  the  organization  and  jurisdiction  of  the  Superior 
Court  made  any  provision  for  appeal  from  its  judgment  or 
orders  in  cases  of  divorce.  It  has  prescribed  the  jurisdiction  of 
the  court  as  a  court  of  divorce,  a  jurisdiction  identical  with  that 
formerly  exercised  by  the  ecclesiastical  courts,  and  authorized  it 
to  exercise  its  jurisdiction  and  powers  in  the  same  manner  that 
the  ecclesiastical  court  had  exercised  them,  that  is,  at  its  discre- 
tion. It  provided  for  an  appeal  in  all  cases  in  law  and  equity, 
and  in  probate  matters,  etc.,  but  it  provides  no  appeal  in  divorce 
cases. 

And  the  reason  for  thus  regulating  the  right  of  appeal  is,  we 
think,  apparent  from  the  nature  of  the  jurisdiction  conferred  on 
the  court.  The  subjects  of  the  jurisdiction  are  marriage  and 
divorce.     "  In  respect  of  the  Constitution  of  the  State,^'  says  Mr. 
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Amos  in  his  treatise  on  the  Science  of  Law  (p.  124),  *' marriage 
must  be  viewed  as  an  act  which  determines  the  creation  of  a  new 
family  group,  and  from  which  act  spring  a  number  of  relations, 
actual  and  possible,  moral  and  legal;  relations  which,  taken  in 
their  aggregate,  constitute  marriage  as  a  status." 

In  this  State  marriage  is  also  regarded  in  law  as  a  status,  a 
public  institution,  and  more  than  a  mere  contract.  Section  55 
of  the  Civil  Code  defines  it  as  ^*  a  personal  relation  arising  out  of 
a  civil  contract,  to  which  the  consent  of  parties  capable  of  mak- 
ing it  is  necessary.  Consent  alone  will  not  constitute  marriage ; 
it  must  be  followed  by  a  solemnization,  or  by  a  mutual  assump- 
tion of  marital  rights,  duties,  or  obligations,^'  those  "  actual  and 
possible,  moral  and  legal  relations  "  which  constitute  the  status. 

An  action  for  the  annulment  or  dissolution  of  a  matrimonial 
status  is,  therefore,  not  an  action  in  equity,  involving  the  personal 
and  separate  property  of  married  women,  the  adjudication  of 
antenuptial  or  postnuptial  settlements  and  articles,  or  of  mar- 
riage contracts  absolutely  void  as  against  public  policy  or  for 
fraud  —  subjects  of  which  Chancery  Courts  have  jurisdiction; 
it  is  a  statutory  proceeding  within  a  jurisdiction  sni  generis, 
which  is  exercisable  at  the  discretion  of  the  court  to  which  it  has 
been  confided;  and  the  judgments  and  orders  rendered  by  the 
court  in  the  exercise  of  its  discretionary  powers  are  not  review- 
able. 

In  view  of  this  familiar  principle  of  law,  and  knowing  that 
the  judgments  or  orders  of  any  of  the  judicial  tribunals  of  the 
State,  which  may  be  yoidable  or  void  for  want  of  jurisdiction,  or 
excess  of  jurisdiction,  or  abuse  of  discretion,  are  reviewable  by 
original  writs  issuable  by  the  Superior  Court  or  the  Superior 
Courts,  the  legislature  doubtless  determined  there  was  no  reason 
for  according  the  right  of  appeal  in  divorce  cases;  therefore  no 
appellate  jurisdiction  has  been  by  express  terms  prescribed  to 
this  court  in  such  cases  (§  52,  Code  Civ.  Proc),  and  the  right  of 
appeal  is  withheld,  except  where,  after  granting  a  divorce,  a 
question  arises  as  to  the  distribution  of  the  community  property 
or  of  the  homestead  property.  On  a  question  concerning  such 
property  an  appeal  is  expressly  allowed  by  section  148  of  the 
Civil  Code,  but  on  no  other  question  involved  in  the  case.  Such 
was  the  nature  of  the  appeals  decided  by  this  court  in  the  divorce 
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cases  of  Bovo  v.  Bovo,  63  Cal.  77,  and  Brown  v.  Brown,  60  Cal. 
579,  and  such  have  been  the  nature  of  appeals  in  many  of  thG 
divorce  cases  in  which  appeals  have  been  heard  and  decided  by 
former  Supreme  Courts.  (See  Kashaw  v.  Kasliaw,  3  Cal.  312; 
Elmore  v.  Elmore,  10  Cal.  224 ;  Gimmy  v.  Gimmy,  22  Cal.  633, 
635;  McLeran  v.  Benton,  31  Cal.  29.)  So  that  a  decree  of 
divorce  is  not  only  a  dissolution  of  the  matrimonial  status,  but 
it  is  also  a  dissolution  of  the  marital  rights  of  parties  in  their 
real  estate;  and  while  this  court  is  denied  jurisdiction  to  disturb 
that  part  of  the  decree  granting  a  divorce,  it  has  jurisdiction  to 
revise  that  part  of  the  decree  for  a  division  of  the  estate. 

Undoubtedly  former  Supreme  Courts  of  the  State  as  well  as 
the  present  court  have  heard  and  decided  appeals  in  divorce 
cases  on  the  merits.  In  no  case,  however,  has  the  question  to 
hear  and  determine  such  appeals  been  directly  made,  except  in 
Conant  v.  Conant,  10  Cal.  249.  In  that  case  the  appeal  was 
taken  from  a  divorce  granted  by  one  of  the  then  District  Courts 
to  the  Supreme  Court,  as  then  clothed  with  jurisdiction  by  the 
Constitution  of  1849.  And  it  was  held,  that  under  the  Consti- 
tution the  court  had  appellate  jurisdiction  "  in  all  cases,"  except 
where  the  matter  in  litigation,  being  capable  of  pecuniary  com- 
pensation, did  not  exceed  in  value  $200.  In  rendering  its  de- 
cision the  court  said :  — 

"  The  fourth  section  of  article  vi.,  of  the  Constitution  provides 
that  the  Supreme  Court  shall  have  appellate  jurisdiction  in  all 
cases  when  the  matter  in  dispute  exceeds  $200,  when  the  legal- 
ity of  any  tax,  toll,  or  impost,  or  municipal  fine  is  in  question, 
and  all  criminal  cases  amounting  to  felony,  on  questions  of  law 
alone.  We  do  not  understand  the  last  words  of  the  first  clause 
of  this  section  as  restricting  the  jurisdiction  only  to  those  cases 
which  involve  questions  of  propert}*,  or  the  legality  of  a  tax,  toll, 
impost,  or  municipal  fine.  As  we  read  the  section,  the  court 
possesses  appellate  jurisdiction  in  all  cases;  provided,  that  when 
the  subject  of  litigation  is  capable  of  pecuniary  compensation 
the  matter  in  dispute  must  exceed  $200." 

Under  the  same  Constitution  of  1849  the  Supreme  Couri,  in 
the  year  1861,  in  deciding  an  appeal  from  a  divorce  granted  in 
the  case  of  Ijyons  v.  Lyons,  18  Cal.  147,  said :  "  This  is  a  suit 
in  equity,  and  the  only  error  assigned  is  that  there  are  no  find- 
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ings  to  support  the  judgment/'  And  assuming  it  to  be  a  suit 
in  equity,  it  was  held,  on  the  authority  of  Walker  v.  Sedgwick,  5 
Cal.  192,  which  was  a  chancery  case,  that  findings  were  not 
necessary.  But  neither  the  assumption  in  that  case,  nor  Conant 
V.  Conant,  which  was  questioned  in  Knowles  v.  Yates,  31  Cal. 
82,  and  in  Houghton's  Appeal,  42  Cal.  35,  nor  the  practice  of 
dealing  on  appeal  with  divorce  cases,  as  cases  in  equity,  can  be 
considered  as  authoritative  of  the  question  as  now  raised  for  the 
first  time  under  the  Constitution  of  1879  and  the  statutes  passed 
in  executing  its  commands. 

In  view  of  the  Constitution  and  the  laws  passed  under  it,  I 
think  cases  of  divorce  and  for  the  annulment  of  marriage  are 
not  cases  of  which  appellate  jurisdiction  has  been  granted  to  this 
court.  This  conclusion  is  justified,  if  not  sustained,  by  the  rea- 
soning in  Bixlef's  Appeal,  59  Cal.  550,  and  by  the  decision  in 
the  case  of  Church  v.  Church,  No.  9405,  Jan.  Sess.  1884.  This 
last  case  was  a  case  in  divorce,  commenced  and  prosecuted  since 
the  adoption  of  the  Constitution  of  1879,  dissolution  of  the 
marriage  was  decreed ;  the  wife  was  awarded  the  custody  of  the 
children,  and  the  husband  was  adjudged  to  pay  her  out  of  his 
separate  property  certain  sums  of  money  for  alimony  and  counsel 
fees,  and  for  the  support,  maintenance,  and  education  of  the 
children.  To  enforce  payment  of  the  sums  awarded  for  those 
purposes  the  court  appointed  a  receiver  to  take  charge  of  the 
separate  property  of  the  husband,  collect  its  rents,  and  pay  them 
to  the  wife,  until  the  husband  gave  reasonable  security  to  pay  her. 
He  refused  to  pay,  or  to  give  security,  and  appealed  from  the 
decree  to  this  court ;  and  to  render  his  appeal  effectual,  he  applied 
to  the  court  here  and  obtained  an  order  to  show  cause  (as  has 
been  done  in  this  case),  why  proceedings  in  the  divorce  court 
should  not  be  stayed  pending  the  appeal,  and  to  fix  the  amount 
of  an  appeal  bond  to  operate  as  a  stay.  But  this  court  refused 
to  interfere  with  the  proceedings  of  the  court  below,  or  to  fix  the 
amount  of  a  stay  bond. 

I  think  the  application  for  a  stay  of  proceedings  should  be 
denied,  and  the  appeals  dismissed. 

On  a  petition  for  a  rehearing  the  following  opinion  was  filled 
on  the  29th  of  July,  1885. 
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Eoss,  J.  —  111  the  opinion  recently  delivered  in  this  case  we 
held,  first,  that  an  action  for  divorce  is  a  case  in  equity,  and  that 
an  appeal  lies  to  the  Supreme  C-ourt  from  tlie  judgment  of  the 
Superior  Court  granting  a  divorce;  and  second,  that  an  order 
made  pendente  lite  by  the  Superior  Court  directing  the  payment 
of  alimony  is  also  appealable.  In  the  petitions  for  rehearing 
on  file  it  is  said  by  counsel  for  the  plaintiff  that  in  holding  that 
the  order  for  the  payment  of  alimony  is  appealable,  we  have 
decided  exactly  contrary  to  several  former  decisions  of  this  court. 
Church  v.  Church,  No.  9405;  MacNevin  v.  MacNevin,  63  Cal. 
186;  Ex  parte  Cottrell,  59  Cal.  417,  and  Ex  parte  Perkins,  18 
Cal.  60,  are  the  cases  in  which  it  is  said  by  counsel  that  an 
opposite  conclusion  was  announced.  In  Church  v.  Church,  no 
order  pendente  lite  for  the  payment  of  alimony  was  made  by  the 
Superior  Court.  The  question  as  to  whether  such  an  order  was 
or  was  not  appealable  could  not  therefore  by  any  possibility 
have  arisen  in  the  case.  The  trial  court  there  granted  the 
plaintiff  a  divorce,  and  in  its  decree  granting  the  divorce  awarded 
the  plaintiff  permanent  alimony  and  a  certain  stated  sum  for 
fees  of  counsel.  From  that  decree  the  defendant  gave  notice  of 
appeal  to  this  court,  and  within  statutory  time  executed  an 
undertaking,  pursuant  to  section  941  of  the  Code  of  Civil 
Procedure,  in  the  sum  of  $300.  There  can  be  no  sort  of  doubt 
that  the  notice  and  undertaking  thus  given  perfected  the  appeal 
to  this  court  from  the  final  judgment  of  the  Superior  Court. 
The  only  question  in  Church  v.  Church  was  as  to  a  stay  of 
proceedings  upon  the  judgment.  The  only  undertaking  given 
by  the  appellant  was  the  one  in  the  sum  of  $300  for  the  pay- 
ment of  such  costs  and  damages  as  might  be  awarded  on  the 
appeal,  but  the  appellant  subsequently  applied  to  the  Superior 
Court  to  fix  the  amount  of  an  undertaking  to  be  given  by  him 
for  the  purpose  of  staying  all  proceedings  on  the  judgment,  and 
the  application  being  denied  by  the  Superior  Court,  a  similar 
application  was  made  here  and  denied,  no  opinion  being  deliv- 
ered. This  was  the  case  of  Church  v.  Church,  and  all  of  it, 
which  is  cited  and  deliberately  stated  by  counsel  for  the  plain- 
tiff in  the  present  case  to  have  decided  that  there  was  no  appeal 
from  an  intermediate  order  in  an  action  of  divorce  directing  the 
payment  of  alimony.     No  argument  can  make  plainer  the  fact 
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that  no  such  question  was  or  could  have  been  involved  in  Church 
V.  Chyurch.  And  so  with  respect  to  the  other  cases  cited  by 
counsel  for  plaintiff.  A  bare  statement  of  the  facts  will  clearly 
show  that  in  none  of  them  has  this  court  ever  decided  contrary 
to  what  we  have  held  in  the  present  case.  In  MacNevin  v.  Mac- 
Nevin,  63  Cal.  186,  which  was  an  action  for  divorce,  the  District 
Court  had,  pending  the  action,  made  orders  from  time  to  time 
directing  the  defendant  to  pay  certain  sums  as  alimony,  which 
orders,  though  enforcible  by  executions,  were  in  fact  never 
enforced.  The  court  after  trial  ordered  "  that  plaintiff's  prayer 
for  divorce  be  denied,  and  that  defendant  have  judgment  for 
costs.'^  After  the  making  of  this  order,  on  motion  of  defend- 
ant's counsel,  all  the  orders  formerly  made  granting  to  the 
plaintiff  alimony  were  vacated,  and  from  this  last  order  the 
plaintiff  appealed  as  from  an  order  made  after  final  judgment. 
But  the  court  held  that  the  record  only  showed  an  order  for 
judgment,  and,  therefore,  that  the  order  setting  aside  the  orders 
granting  alimony  was  not  an  order  made  after  final  judgment, 
and  consequently  not  appealable. 

In  Ex  pcurte  Cottrell,  59  Cal.  419,  this  court  distinctly  said: 
"  Whether  any  undertaking  could  be  given  which  would  operate 
as  a  stay  of  the  execution  of  the  order  (for  the  payment  of  ali- 
mony) pending  the  appeal,  or  whether  any  appeal  lies  from  such 
an  order,  are  questions  which  do  not  necessarily  arise  in  this  case, 
and  we  therefore  express  no  opinion  upon  them/*  Yet  counsel 
for  the  plaintiff  here  say  that  in  Ex  parte  Cottrell,  we  decided 
that  no  appeal  lay  from  an  order  directing  the  payment  of  ali- 
mony. Ex  parte  PerJcins,  18  Cal.  60,  is  the  only  other  case  in 
which  it  is  said  by  plaintiff's  counsel  that  this  court  has  held 
that  there  was  no  appeal  from  an  order  granting  alimony.  In 
that  case  Perkins  was,  by  an  order  of  the  court,  directed  to  pay 
a  sum  of  money  for  expenses  incurred  by  his  wife  in  the  action 
for  divorce,  and  having  refused  to  do  so,  was  imprisoned,  and 
sought  to  be  discharged  from  imprisonment  on  habeas  corpus 
upon  the  ground  that  the  sum  adjudged  against  him  was  a  debt 
within  the  meaning  of  that  provision  of  the  Constitution  which 
secured  the  citizen  against  imprisonment  for  debt,  except  for 
fraud.  The  court  held,  and  properly  held,  that  the  amount  or- 
dered to  be  paid  by  the  husband  was  not  a  debt  within  the  mean- 
ing of  the  Constitution ;  that  the  husband  did  not  owe  the  wife 
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any  specific  sum  of  money,  but  he  owed  a  duty  to  her  which 
might  be  enforced  by  order  of  the  court,  compelling  him  to  pay 
her  money.  The  question  there,  the  case  being  habeas  corpus, 
involved  only  the  power  of  the  court  to  make  the  order.  No 
question  of  appeal  was  involved,  nor  could- the  regularity  of  the 
proceedings  be  in  any  way  considered.  There  is  no  inconsistency 
between  that  case  and  our  ruling  in  the  present  one.  We  have 
never  said  that  an  order  for  the  payment  of  alimony  was  a  final 
judgment  in  the  sense  that  a  judgment  for  the  payment  of  money 
from  one  man  to  another  is,  but  we  said,  as  did  the  Supreme 
Court  of  Illinois  and  Kentucky  in  the  cases  cited,  that  it  was 
in  the  nature  of  a  final  judgment,  possessing  the  essential  ele- 
ments of  such  judgment,  and  which  could  be  enforced  not  only 
by  execution  against  property,  but  by  imprisonment  of  the  body 
of  the  delinquent.  We  repeat  the  fact  that  the  question  under 
consideration  has  never  before  been  passed  upon  in  this  State, 
and  that  it  is  with  us  as  the  case  of  Blake  v.  Blake  was  with  the 
Supreme  Court  of  Illinois,  one  of  first  impression.  The  court 
there  says :  "  Tlie  question  raised  is  one  that  has  never  been 
passed  upon  by  this  court,  but  upon  first  impression  we  are  of 
opinion  the  appeal  will  lie.  It  is  a  money  decree,  is  for  a  spe- 
cific sum,  and  is  payable  absolutely.  No  execution  has  been  as 
yet  awarded,  but  the  court  has  the  undoubted  authority  to 
award  an  execution,  or  if  pa}Tnent  was  wilfully  and  con- 
tumaciously refused,  the  decree  might  be  enforced  by  attach- 
ment as  for  contempt,  or  pa}'ment  might  be  coerced  by  seques- 
tration of  real  or  personal  estate.  By  one  mode  or  the  other 
the  decree  could  be  enforced,  and  if  the  defendant  ha?  property, 
it  could  in  some  way,  consistently  with  the  practice  in  Courts 
of  Chancery,  be  subjected  to  its  payment.  Such  a  decree  does 
not  seem  to  us  to  be  merely  interlocutory.  It  is  more  in  the 
nature  of  a  final  decree,  and  if  no  appeal  lies  this  case  affords 
an  instance  of  a  money  decree  against  a  party  from  which  no 
relief  can  be  had,  no  matter  how  unjust  or  oppressive.  This 
ought  not  to  be.  It  is  no  answer  to  this  position  to  say  de- 
fendant can  have  this  decree  against  him  reviewed  on  appeal 
or  error  after  final  decree  in  the  original  cause.  Of  what  avail 
would  that  privilege  be  to  him  then?  The  litigation  might  be 
protracted,  and  years  elapse  before  any  final  decision  could  be 
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reached.  In  the  meantime  he  has  been  imprisoned  for  dis- 
obedience to  the  decree,  or  his  property  under  process  of  law 
been  subjected  to  the  payment  of  the  sum  decreed.  Nor  does 
the  fact  an  appeal  is  allowed  impose  any  hardship  not  incident 
to  other  money  decrees  from  which  appeals  may  be  prosecuted. 
On  the  theory  alimony  is  for  the  immediate  benefit  of  the  wife 
to  enable  her  to  prosecute  or  defend  her  suit  against  her  husband 
on  terms  of  equality,  the  only  serious  result  would  be  to  delay 
the  litigation  until  the  propriety  of  the  decree  for  temporary 
alimony  and  solicitors'  fees  could  be  determined  in  the  appellate 
court.  On  the  contrary,  if  an  appeal  should  be  denied,  it  might 
subject  defendant  to  very  great  hardships  in  many  cases,  as 
the  sequel  will  show.''  (80  111.  523.)  The  allowance  of  ali- 
mony is  largely  discretionary  with  the  trial  court,  and  will 
therefore  be  interfered  with  by  the  appellate  court  only  in  cases 
of  abuse  of  discretion.  Ordinarily  in  actions  for  divorce  the 
marriage  relation  is  not  controverted,  and  should  frivolous 
appeals  be  taken  it  will  be  an  easy  matter  to  impose  such  penalty 
as  will  put  a  stop  to  the  practice.  But  in  cases  where  the  fact 
of  marriage  is  the  real  issue  no  alimony  should  of  right  be  paid 
until  the  fact  of  marriage  or  no  marriage  is  properly  determined, 
for  the  obvious  reason  that  there  can  be  no  such  thing  as  alimony 
unless  the  relation  of  husband  and  wife  in  fact  exist. 

There  is,  however,  some  question  as  to  the  character  of  bond 
necessary  to  stay  proceedings  upon  the  order  for  the  payment 
of  alimony. 

With  respect  to  that  question,  and  to  that  only,  there  is  some 
inconsistency  in  the  opinions  of  the  court,  and  upon  that  ques- 
tion, and  that  only,  we  desire  to  hear  further  argument,  and 
for  that  purpose  and  to  that  extent  only  grant  a  rehearing. 

Morrison,  C.  J.,  Thornton,  J.,  McKinstey,  J.,  and  Sharp- 
stein,  J.,  concurred. 

Mtrick,  J.,  concurring.  —  I  agree  with  the  views  pres€nted 
by  Ross,  J.,  down  to  the  reasons  given  for  a  rehearing.  I  am 
satisfied  with  the  judgment  heretofore  given.  I  wish  to  add  the 
following  to  what  has  been  said  in  favor  of  the  appellate  juris- 
diction of  this  court :  — 
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Independent  of  what  has  been  already  said^  I  am  of  opinion 
that  under  the  present  Constitution  there  can  be  no  question  as 
to  tlie  appellate  jurisdiction  of  this  court  in  the  case  of  an  ali- 
mony order.  I  base  this  view  on  the  terms  of  the  Constitution, 
viz.:  Article  vi.,  section  5:  "The  Superior  Court  shall  have 
original  jurisdiction  in  all  cases  in  equity/*  Article  vi.,  section 
4:  "The  Supreme  Court  shall  have  appellate  jurisdiction  in 
all  cases  in  equity"  Wherever  and  whenever  a  Superior  Court 
has  jurisdiction  to  take  any  step  or  proceeding,  or  make  any 
order  in  any  case  in  equity  of  that  step,  proceeding  or  order,  the 
Supreme  Court  has  appellate  jurisdiction.  The  legislature  may 
provide  machinery,  it  may  declare  when  the  appeal  may  bo 
taken  (as  in  regard  to  orders  which  involve  the  merits  or  neces' 
sarily  affect  the  judgment  it  has  done),  but  neither  by  direct 
action  nor  by  omission  can  the  appellate  jurisdiction  of  this 
court  be  abridged ;  it  is  given  by  the  Constitution  in  such  plain 
and  unequivocal  words  that  it  cannot  be  shorn  off. 

If,  then,  an  action  to  have  the  validity  of  an  alleged  marriage 
determined  and  declared,  or  for  divorce,  be  a  case  in  equity,  it 
conclusively  follows  that  any  order,  step  or  proceeding  which 
the  Superior  Court  has  jurisdiction  to  make  in  such  action  is 
subject  to  review  by  this  court. 

By  way  of  contrast  and  to  show  more  clearly,  if  need  be,  the 
meaning  of  the  above-quoted  clauses  of  the  Constitution,  I  quote 
as  to  probate  matters :  Article  vi.,  section  5 :  "  The  Superior 
Court  shall  have  original  jurisdiction  ....  of  all  matters  of 
probate  " ;  article  vi.,  section  4,  "  The  Supreme  Court  shall  have 
appellate  jurisdiction  ....  in  all  such  probate  matters  as 
may  be  provided  by  law.^' 

In  probate,  appellate  jurisdiction  is  given  in  such  matters 
only  as  the  legislature  may  provide,  while  in  equity  cases  the 
appellate  jurisdiction  is  as  broad  and  extensive  as  is  the  original 
jurisdiction. 

It  has  been  repeatedly  held  that  where  appellant  jurisdiction 
is  given,  and  no  machinery  is  prescribed,  the  appellate  court 
will  furnish  machinery,  to  the  end  that  the  right  of  review  be 
not  lost.  {Houghton's  Appeal,  42  Cal.  35;  People  v.  Jordaoi, 
66  Cal.  10. 

As  to  whether  the  action  now  under  consideration  is  a  case  in 
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equity  has  been  considered  in  the  opinion  heretofore  filed,  and 
I  do  rot  deem  any  addition  in  that  regard  necessary  Dr  useful. 

A  rehearing  having  been  had,  the  following  opinion  was  filed 
on  the  30th  of  November,  1885:  — 

Thornton,  J.  —  In  this  case,  on  a  rehearing  granted  on  the 
29th  of  July  last,  a  question  as  to  the  character  of  the  undertak- 
ing required  to  stay  proceedings  in  the  court  below  on  the  ap- 
peal from  the  order  in  relation  to  alimony  and  counsel  fees  wts 
left  open  to  be  argued.  That  question  has  been  submitted  for 
decision. 

We  are  of  opinion  that  the  undertaking  filed  in  this  case  is 
sufficient.  It  is  in  form  proper,  and  in  amount  appears  to  be 
ample  in  point  of  security  to  the  respondent  in  case  of  affirmance 
of  the  order.  It  does  not  appear  that  any  exception  was  taken 
to  the  undertaking  in  the  court  below  for  insufficiency  in  form, 
or  in  any  other  respect. 

The  order  herein,  as  said  in  the  former  opinion,  is  in  the 
nature  of  a  final  judgment,  and  under  such  circumstances  the 
statute  as  to  the  undertaking  to  stay  proceedings  on  a  final  judg- 
ment applies.  The  statute  (Code  Civ.  Proc,  §  942)  requires 
that  the  undertaking  for  a  stay  of  proceedings  in  such  case 
should  be  in  double  the  amount  named  in  the  judgment  or  order. 
In  this  case,  in  the  order  in  relation  to  alimony  and  counsel 
fees,  two  lump  sums  are  mentioned,  and  also  a  sum  which  is 
required  to  be  paid  monthly.  The  amount  in  the  undertaking 
is  double  the  amount  of  the  lump  sums,  and  double  the  amount 
of  the  monthly  payments  for  the  period  of  three  years,  assumed 
to  be  the  period  during  which  the  appeal  will  probably  be  pend- 
ing. The  whole  amount  covered  by  the  undertaking  is  $305,- 
000.  We  tlink  that  the  undertaking  for  such  amounts  is  in 
accordance  with  correct  construction  of  the  statute  when  applied 
to  such  an  order. 

We  find  notliing  in  Ex  parte  Perkins,  18  Cal.  60,  or  Ex  parte 
Cottrell,  59  Cal.  417,  or  MacNevin  v.  MacNevin,  63  Cal.  186,  in 
conflict  with  our  former  decision  in  this  case.  In  Church  w 
Church,  No.  9405,  heard  before  Department  One,  there  was  no 
opinion  delivered,  and  on  what  grounds  the  motion  in  that  case 
was  denied  does  not  appear  on  the  records  of  this  court.     Con- 
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ceding  that  some  inconsistency  appears  to  exist  from  the  fact 
that  the  motion  in  that  case  was  denied,  we  think  the  ruling  in 
this  case  is  the  better  one,  and  we  adhere  to  it.  (See  the  state- 
ment as  to  Church  v.  Church,  in  the  opinion  of  this  court  filed 
on  the  29th  of  July,  1885,  ante  page. 
The  order  originally  made  in  this  case  will  stand  as  made. 

Morrison,  C.  J.,  Boss,  J.,  Sharpstein,  J.,  and  Myrick, 
J.,  concurred. 

MgKbe,  J.,  dissented. 

Mr.  Justice  McKinstrt,  being  ill,  took  no  part  in  this 
decision. 


[No.   9702.     Department  Two.— July  28,   1885.] 

J.    M.    CREIGHTOX,    Respondent,    v.    THE    KAWEAH 
CANAL      AND      IRRIGATION      COMPANY,      Appel- 

LANT. 

Water — Dh'^ersion — ^Natural  Channel. — The  diversion  of  water  from 
a  water-course  will  not  be  restrained  at  the  suit  of  one  who  owns 
land  located  on  another  water-course  to  which  the  former  is  an 
occasional  tributary,  unless  such  diversion  diminishes  the  quantity 
of  water  which  would  otherwise  have  flowed  into  the  other  water- 
course by  a  natural  channel,  and  shortens  the  period  of  the  nat- 
ural flow,  and  it  will  be  restrained  3nly  as  to  such  quantity  and 
period. 

Appeal  from  an  order  of  the  Superior  Court  of  Tulare 
County  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Brown  &  Daggett,  for  Appellant,  cited  Angell  on  Water- 
courses, 7th  ed.,  §  141 ;  Washburn  on  Easements,  3d  ed,,  pp. 
385-393 ;  Gould  on  Waters,  §  225 ;  Wood  on  Nuisances,  §  399. 

Atwell  &  Bradley,  for  Respondent,  cited  Gillett  v.  Johnson,  30 
Conn.  180;  Earl  v.  De  Ilari,  12  N.  J.  Eq.  280;  Creighton  v. 
Evam,  53  Cal.  55;  Wilcox  v.  Ilansch,  64  Cal.  461;  Gould  on 
Waters,  §  225. 
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Myrick,  J.  —  Action  to  restrain  the  diversion  of  water.  The 
plaintiff  is  the  owner  of  land  located  on  a  water-course  called 
Bates'  Slough.  The  defendant  uses  a  portion  of  the  channel  of 
Deep  Creek  (another  water-course)  as  a  portion  of  its  ditch,  and 
placed  a  dam  across  Deep  Creek^  at  a  point  where,  it  is  claimed 
by  plaintiff,  the  waters  thereof  would  flow  into  Bates'  Slough, 
and  by  means  of  such  dam  caused  the  waters  to  be  turned  into 
its  ditch,  thus  preventing  the  water  from  flowing  into  Bates' 
Slough.  We  are  not  agreed  upon  the  proposition  that  the  evi- 
dence shows  the  existence  of  a  natural  water-course  from  Deep 
Creek  to  Bates'  Slough;  nor  are  we  agreed  that  the  findings 
established  the  existence  of  such  natural  water-course.  There  is 
no  doubt  that  a  channel  now  exists  and  has  existed  there  since 
the  digging  of  the  reclamation  ditch,  about  1870 ;  but  the  doubt 
relates  to  the  existence  of  a  well-defined  natural  water-course 
prior  to  the  digging  of  the  reclamation  ditch.  We  are,  how- 
ever, agreed  upon  a  proposition  on  which  the  judgment  will 
have  to  be  reversed.  The  defendant  was  restrained  from 
*'  maintaining  or  keeping  any  dam  in  the  cut  or  channel  leading 
from  Deep  Creek  into  Bates'  Slough,  or  in  Deep  Creek,  or  in  any 
manner  interfering  with  or  obstructing  the  free  flow  of  the 
waters  in  said  Deep  Creek  or  in  said  cut  or  channel,  or  into  said 
Bates'  Slough,  or  diverting  any  water  from  either  of  the 
same." 

There  is  no  evidence  to  show  a  coniirmous  flow  of  water  in  a 
natural  channel  from  Deep  Creek  to  Bates'  Slough;  the  most  the 
evidence  tends  to  show  is  that  at  high  water,  during  spring 
freshets,  in  some  years,  water  flowed  in  a  depression  to  Bates' 
Slough.  At  best  the  plaintiff  would  be  entitled  only  to  have 
the  defendant  enjoined  from  obstructing  the  flow  of  that  which 
would  have  naturally  flowed,  unaided  by  artificial  means  with 
which  he  [the  plaintiff]  is  not  connected.  If  there  was  a  natural 
water-course  from  Deep  Creek  to  Bates'  Slough,  through  which 
water  flowed,  say  for  two  months  in  the  year,  and  say  to  the 
amount  of  one  hundred  inches,  and  if  the  defendant  uses  the 
channel  of  Deep  Creek  as  a  portion  of  its  ditch,  it  will  not  be 
restrained  from  taking  its  water  out  of  the  channel  of  Deep 
Creek,  unless  such  taking  out  diminishes  the  quantity  which 
would  otherwise  have  flowed  by  a  natural  channel  into  Bates' 


Digitized  by  Google  | 


July,  1885.]  People  v.  Bbzy. 


Slough,  and  shortens  the  period  of  the  natural  flow ;  and  it  will 
be  restiained  only  as  to  such  quantity  and  period. 
Order  reversed  and  cause  remanded  for  a  new  trial. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


[No.  20060.    Department  Two.— -July  28,  1885.] 

THE  PEOPLE,  Kespondent,  v.  FIDELE  BEZT, 

Appellant. 

Criminal  Law — ^Evidence — ^Thbbats  against  Bbotheb  of  Dbceassd. 
— On  a  trial  for  murder,  threats  made  by  the  defendant  against 
a  person  other  than  the  deceased  are  admissible  in  evidence  only 
under  circumstances  which  show  some  connection  with  the  injury 
inflicted  on  the  deceased;  and  the  fact  that  the  person  against 
whom  the  threats  were  made  was  the  brother  of  the  deceased  and 
lived  with  him  is  insu$cient  to  justify  the  admission  of  the  evi- 
dence. 

Id. — Ghabacteb  of  Deceased. — Evidence  of  the  character  of  the  de- 
ceased for  peace  and  quietness  is  inadmissible  against  the  de- 
fendant. 

Id. — Practice — Opening  Statement  for  Defendant. — In  his  openins 
statement  to  the  jury,  counsel  for  the  defendant  may  be  restricted 
by  the  court  to  a  statement  of  the  facts  which  he  expects  to 
prove  without  any  argument  upon  the  same. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Fresno,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

TF.  D.  Tupper,  for  Appellant 

Evidence  of  threats  against  the  brother  of  the  deceased  were 
improperly  admitted.  {People  v.  Stonecifer,  6  Cal.  405.)  So 
evidence  as  to  the  character  of  the  deceased.  {People  v.  Mur^ 
ray,  10  Cal.  310.) 

Atiomey-OeneraJ  Marshall,  for  Respondent. 

It  was  a  legal  exercise  of  discretion  by  the  court  to  restrict 
the  counsel  for  defendant  from  argument  in  his  opening  state- 
ment. (Pen.  Code,  §  1093,  subd.  3,  5;  People  v.  Williams  43 
Cal.  349.) 

Thornton,  J.  —  The  defendant  was  accused  of  the  murder  of 
John  Mengetti,  and  on  his  trial  the  court  admitted  evidence 
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qgainst  objection  of  certain  tlireats  made  against  Joe  Mengetti. 
Joe  Mengetti  was  the  brother  of  the  deceased,  and  the  evidence 
shows  that  they  lived  together,  and  were  cousins  and  neighbors 
of  defendant.  While  threats  against  the  deceased  are  admissible 
in  evidence  to  show  malice,  threats  against  another  person  are 
only  admitted  under  circumstances  which  show  some  connection 
with  the  injury  inflicted  on  the  deceased.  We  are  of  opinion 
that  the  circumstances  under  which  the  threats  were  made  are 
not  sufficient  to  show  such  connection  as  justified  the  admission 
of  the  evidence.  It  may  be  said  that  the  evidence  was  admissible 
as  to  the  general  character  of  defendant  for  peace  and  quietness, 
but  evidence  of  particular  facts  is  not  admissible  on  such  issue. 
We  think  the  court  fell  into  an  error  in  admitting  the  evidence 
above  referred  to,  and  as  it  is  not  clear  that  this  testimony  did 
not  operate  prejudicially  to  the  defendant,  we  are  of  opinion  that 
it  must  cause  the  reversal  of  the  judgment  and  the  order  deny- 
ing the  motion  for  a  new  trial. 

There  was  also  evidence  of  threats  (in  Julias  Hedrick's  testi- 
mony) against  the  Mengettis,  which  we  think  was  admissible. 

The  court  erred  in  permitting  the  prosecution  to  give  evidence 
as  to  the  character  of  the  deceased  for  peace  and  quietness, 
(People  V.  Anderson,  39  Cal.  704.) 

The  court  committed  no  error  or  abuse  of  discretion  in  restrict- 
ing counsel  for  defendant  in  his  opening  statement  to  stating  what 
he  expected  to  prove,  without  any  argument  upon  such  facts. 
(People  V.  Anderson,  44  Cal.  65.)  The  counsel  had  abundant 
opportunity  in  the  course  of  the  trial  in  suggesting  and  arguing 
all  points  of  law  pertinent  to  the  cause. 

For  the  errors  above  pointed  out  the  judgment  and  order 
should  be  reversed  and  the  cause  remanded  for  new  trial,  and  it 
is  ordered  accordingly. 

Mybick,  J.,  and  Sharpstein,  J.,  concurred.  ' 
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[No.   20086.    Department  Two.— July   28,   1886.] 

THE  PEOPLE,  Respondext,  v.  THOMAS  NEASON, 

Appellant. 

CunfiNAL  Law — Pbiob  Conviction — Pbacticb. — ^The  defendant  waa  ac- 
cused by  information  of  the  crime  of  burglary,  and  was  convicted 
of  burglary  in  the  first  degree;  and  sentenced  to  fifteen  years  im- 
prisonment  in  the  State  prison.  The  information  contained  a 
charge  that  the  defendant  had  been  previously  convicted  of  petit 
larceny.  To  the  latter  charge  the  defendant  was  allowed  to  plead 
guilty,  no  evidence  was  introduced  to  prove  the  same,  and  no 
verdict  rendered  thereon.  Held^  that  inasmuch  as  the  defendant 
might  have  been  sentenced  to  fifteen  years  in  the  State  prison  on 
the  conviction  of  burglary  in  the  first  degree  without  reference  to 
the  prior  conviction  of  petit  larceny,  the  proceedings  as  to  the 
prior  eonviction  might  be  disregarded  and  the  judgment  allowed 
to  stand. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Leach  &  Parker,  for  Appellant. 
Attomey-Oeneral  Marshall,  for  Eespondent. 

Mybick,  J.  —  The  defendant  was  accused  by  information  of 
the  crime  of  burglary,  and  was  convicted  of  burglary  in  the 
first  degree,  and  sentenced  to  fifteen  years  imprisonment  in  the 
State  prison.  The  information  contained  a  charge  that  the 
defendant  had  been  previously  convicted  of  petit  larceny.  One 
point  only  is  presented  on  this  appeal,  viz.:  The  defendant 
being  charged  with  having  suflEered  the  previous  conviction  of 
petit  larceny  was  allowed  to  admit  and  plead  guilty  to  that 
charge,  and  no  evidence  was  introduced  to  prove  the  same,  nor 
any  verdict  rendered  thereon.  The  defendant  refers  to  the 
decision  of  this  court  in  People  v.  King,  64  Cal.  338,  as  authority 
that  the  proceedings  in  this  case  show  error.  The  difference  in 
the  two  cases  is  this:  In  People  v.  King  the  defendant  was 
accused  of  the  crime  of  petit  larceny,  and  a  former  conviction  of 
felony,  in  which  case  the  conviction  for  petit  larceny  would  not 
justify  imprisonment  in  the  State  prison  unless  the  proceedings 
as  to  the  former  conviction  were  regular;  while  in  the  case 
before  us,  upon  conviction  for  burglary  in  the  first  degree  the 
defendant  might  have  been  sentenced  to  fifteen  years  in  the 
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State  prison,  independent  of  the  former  conviction  for  petit 
larceny.     The  proceedings  in  this  case  as  to  petit  larceny  may 
be  laid  aside,  and  the  judgment  stand,  no  error  appearing. 
Judgment  affirmed. 

Thornton,  J.,  and  Sharpstbin,  J.,  concurred. 


[No.  9729.    Department  Two.— July  28,   1886.] 

CHAELES  E.  FLEMING,  Respondent,  v.  A.  J,  W.  ALBECK, 

Appellant. 

Plbading--Oenbbal  Demubbeb. — A  general  demurrer  addressed  to  the 
whole  of  a  complaint  should  be  overruled  if  some  portion  of  the 
complaint  states  a  cause  of  action. 

PBAcmcE — Specification  of  Ebbobs. — Where  the  specification  of  er- 
rors in  a  statement  of  the  case  on  motion  for  a  new  trial  does  not 
comply  with  the  statiile,  it  will  be  disregarded  on  appeal;  but 
if  a  particular  error  is  sufficiently  indicated,  it  will  be  considered, 
although  the  place  where  it  is  found  is  not  correctly  given,  and  it 
is  not  numbered  to  correspond  with  the  specification. 

Libel — Evidence — Damage. — In  an  action  for  libel,  where  the  complaint 
contains  no  averment  of  special  damage,  it  is  error  to  permit  a 
witness  to  state  his  opinion  as  to  the  amount  of  damage  the  plain- 
tiff has  sustained. 

Id. — Pabt  of  Publication  not  Libelous  Peb  se. — ^Where  the  alleged 
libel  consists  of  two  distinct  parts,  one  of  which  is  not  libelous 
per  96,  this  part  should  be  distinguished  from  that  which  is  libel- 
ous. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Merced,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ostrander  &  Knox,  and  Dunne  &  Davidson,  for  Appellant. 

Evidence  cannot  be  introduced  to  prove  general  damage. 
(Andrews  v.  Janes,  10  Ala.  400 ;  Bank  of  Mobile  v.  Borhmd,  5 
Ala.  531,  546;  Lmcdn  v.  S.  &  8.  R.  R.  Co.  23  Wend.  425; 
Herrick  v.  Lapham,  10  Johns,  281;  Ba^lis  v.  Lawrence,  11 
Ad.  &  E.  105;  Hunt  v.  Bennett,  19  N.  Y.  173.) 

Bennett,  Wigginion  &  Creed,  for  Respondent. 

The  specification  of  errors  should  be  disregarded.  (Code  Civ. 
Proc.  §  659;  Douglas  v.  Fulda,  54  Cal.  588;  Thompson  v. 
Patterson,  54  Cal.  545,  546 ;  Carter  v.  Allen,  4  West  C.  Rep. 385.) 
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Myrick,  J.  —  Action  for  libel.  The  alleged  libel  consists  in 
the  publication  of  a  card  in  which  the  plaintiflE  was  charged  with 
having  accused  the  defendant  of  setting  fire  to  his  (the  defend- 
ant's) building.  The  card  also  contained  a  letter;  at  the  foot  of 
the  letter  occurs  the  following :  "  I  wonder  if  the  under  sheriff,  C. 
E.  neming,has  caused  some  one  to  send  the  above  epistle  to  me  ?  ** 

The  complaint  was  demurred  to,  which  demurrer  was  over- 
ruled. This  ruling  was  correct  because  the  demurrer  was  gen- 
eral, addressed  to  the  whole  complaint;  and  as  in  a  portion  of 
the  complaint  a  cause  of  action  was  stated,  a  general  demurrer 
was  properly  overruled. 

Many  erroneous  rulings  in  regard  to  evidence  appear  in  the 
transcript  which  cannot  be  ground  for  reversal,  for  the  reason 
that  the  statement  does  not  comply  with  the  statute  as  to  the 
specification  of  errors.  We  quote  one  specification  as  a  sample 
of  many  others :  '^  The  court  erred  in  overruling  defendant's 
objection  to  question  put  by  plaintiff's  counsel  to  witness  H.  W. 
French,  marked  in  the  foregoing  statement  exception  No.  1,  and 
found  in  lines  10  and  23,  page  10."  Three  other  specifications 
in  similar  language,  the  exceptions  numbered  2,  3,  and  4,  respect- 
ively, refer  to  the  same  witness,  and  a  page  and  line  are  stated 
as  to  each.  On  looking  through  the  transcript  we  find  no  excep- 
tion numbered  or  marked,  and  at  the  pages  indicated  we  find 
nothing  relating  to  the  points  endeavored  to  be  presented.  In 
only  one  instance  out  of  ten  does  the  specification  tend  to  point 
out  the  error,  and  that  is  in  reference  to  the  witness  Howell, 
and  because  but  one  exception  appears  in  connection  with  his 
examination.  For  that  reason  we  can  notice  that  exception, 
although  the  place  where  found  is  not  correctly  given,  and  it  is 
not  numbered.  The  witness  was  asked  what  in  his  opinion 
would  be  the  fair  amount  of  money  in  compensation  for 
plaintiff's  damages?  This  was  error.  No  special  damage  was 
averred  in  the  complaint,  nor  cause  for  special  damage  stated ; 
therefore  the  jury  and  not  the  witness  was  to  say  what  damage 
had  been  sustained. 

As  the  case  goes  back  for  a  new  trial  we  will  say  that  the 
letter  contained  in  the  card  as  published  is  not  libelous  without 
an  innuendo,  and  should  have  been  distinguished  from  that  part 
of  the   card  which   was   libelous. 
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Judgment  and  order  reversed  and  cause  remanded  for  a  new 
triai. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


[No.    9662.     Department    Two.— July    28,    1885.] 

JAMES  FISHER,  Respondent,  v,  SOLOMON  SWEET, 

Appellant. 

Pabtnebship — What  Constitutes. — The  plaintiff  and  defendant  pur- 
chased certain  lands  jointly  for  the  purpose  of  farming  and  event- 
ually selling  the  same.  Some  time  after  such  purchase  the  parties 
entered  into  an  agreement  by  which  the  plaintiff  was  to  conduct 
the  farming  operations,  and  the  defendant  to  attend  to  shipping 
and  selling  the  produce^  the  parties  to  share  expenses  equally,  and 
after  paying  a  reasonable  compensation  to  the  plaintiff  for  his  serv- 
ices and  the  use  of  his  teams  and  tools,  to  divide  the  net  proceeds 
equally  between  them.  Heldy  that  these  facts  constituted  a  part- 
nership between  the  parties  with  respect  to  the  lands  and  the  farm' 
ing  of  the  same. 

lb. — Action  Between  Partners. — A  partner  cannot  maintain  an  ac- 
tion at  law  against  his  co-partner  to  recover  his  proportion  of  the 
partnership  proceeds  until  the  accounts  of  the  firm  hav^  been  set- 
tled. 

Id. — Evidence. — In  an  action  at  law  or  in  equity,  if  the  plaintiff  offers 
evidence  tending  to  show  that  the  defendant  has  received  moneys 
growing  out  of  their  adventures,  whether  as  joint  owners  or  as  co- 
partners, the  defendant  will  be  entitled  to  show  that  such  moneys 
have  been  disbursed  in  the  due  course  of  the  business. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  sufficiently  appear  in  the  syllabus  and  the  opinion 
of  the  court. 

Brown  &  Daggett,  and  Atwell  £  Bradley,  for  Appellant. 

The  relation  between  the  parties  was  that  of  partnership. 
(Civ.  Code,  §  2395;  Parsons  on  Partnership,  2d  ed.  p.  6; 
Reynolds  v.  Pool  84  N.  C.  37;  Clark  v.  Oridley,  49  Cal. 
106;  Harris  v.  Hillegass,  54  Cal.  463;  Beauregard  v.  Case, 
9i  TJ.  S.  134;  3  Kent.  Com.  24.)  'Plaintiif  cannot  recover 
until  the  accounts  have  been  adjusted.  (Parsons  on  Part- 
nership, 2d  ed.  p.  270;  Ross  v.  Cornell  45  Cal.  133;  5 
Wait's  Actions  and  Defenses,  145,  §  5.)     Evidence  as  to  dis- 
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bursenients  made  by  the  defendant  should  have  been  admitted. 
(Jackson  v.  F,  R.  If.  Co.  14  Cal.  24;  Harper  v.  Lamping, 
33  Cal.  G48;  Need  v.  Neal,  58  Cal.  288;  Eddy  v.  Smith,  13 
Wend.  490.) 

McAllister  &  Bergin,  also  for  Appellant. 

One  partner  cannot  sue  another  at  law  until  the  partnership 
accounts  are  closed.  (Williams  v.  Henshaw,  12  Pick.  378 ;  Rider 
V.  Wilson,  103  Mass.  28;  Gummersall  v.  QvmmersaU,  14  Allen, 
61;  Dorr  v.  McKinney,  9  Allen,  359;  Buel  v.  Boughton,  2 
Denio,  93 ;  J^^c?y  v.  Smith,  13  Wend.  490 ;  Lochwood  v.  Kelsea, 
41  N.  H.  188;  C/arA:  v.  Grid/gy,  49  Cal.  108;  Ross  v.  CornfiZZ, 
45  Cal.  136;  McCord  v.  Oakland  Quicksilver  Mining  Co.  64 
Cal.  134;  Marvin  v.  Mandell,  125  Mass.  562;  Hawks  v.  Hawks, 
124  Mass.  460;  Howard  v.  Howard,  16  Gray,  354;  Briggs  v. 
Pa^e,  13  Cal.  641.)  The  court  erred  in  its  rulings  on  the  evi- 
dence. (Chandler  v.  Allison,  10  Mich.  477;  Thompson  v.  iJicA^ 
ard,  14  Mich.  72;  Detroit  and  Milwaukee  R,  R.  Co.  v.  Van 
Steinburg,  17  Mich.  90;  Wilson  v.  Wa^or,  26  Mich.  457; 
Haynes  v.  Ledyard,  33  Mich.  321;  FurgusoU  v.  Rutherford,  7 
Xev.  389;  JBu^A  v.  French,  1  Ariz.  99.) 

Bennett  £  Wigginton,  and  T.  Ji/.  McNamara,  for  Respondent. 

The  relation  between  the  parties  was  not  a  partnership. 
(Bawder  v.  Lasher,  5  Lans.  335.) 

Myrick,  J.  — ^  The  rulings  in  this  case  appear  to  have  been 
consistent  with  the  theory  of  the  case  adopted  by  the  court ;  but 
we  think  that  theory  incorrect.  The  complaint  is  for  money 
had  and  received  and  for  services ;  the  plaintiflE  averring  that  he 
and  defendant  were  the  owners  of  certain  lands,  and  that  said 
lands  were  farmed  and  ultimately  sold,  and  defendant  having 
received  the  proceeds  thereof,  and  the  proceeds  of  certain  indi- 
vidual property  of  plaintiff,  had  failed  to  pay  to  the  plaintiflE  his 
proportion,  as  well  as  compensation  for  his  services  in  and  about 
the  fanning  of  the  lands.  The  defendant  after  denying  the 
receipt  by  him  of  the  proceeds  of  sales,  averred  a  partnership 
between  himself  and  plaintiff,  and  that  all  the  transactions  con- 
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cerning  the  said  lands  and  the  crops  thereof  were  partnership 
transactions^  and  that  there  had  been  no  final  settlement  of  such 
partnership  affairs. 

We  are  of  opinion  that  the  plaintiff's  evidence  shows  the 
existence  of  a  partnership  between  plaintiff  and  defendant  as  to 
the  lands  purchased  by  them,  and  as  to  farming  the  samo,  and 
that  plaintiff  cannot  recover  in  an  action  at  law,  at  least  until 
the  accounts  have  been  settled. 

We  are  also  of  opinion  that  in  an  action  at  law  or  in  equity, 
if  plaintiff  offered  evidence  tending  to  show  that  defendant  had 
received  moneys  growing  out  of  their  adventures  (whether  as 
joint  owners  or  as  co-partners),  the  defendant  would  be  entitled 
to  show  that  such  moneys  had  been  disbursed  in  the  due  course 
of  the  business,  and  that  whether  the  disbursement  had  been 
by  the  defendant  in  person  or  by  the  mercantile  firm  of  which 
he  was  a  member. 

It  is  not  necessary  to  point  out  each  particular  ruling  and 
show  its  error ;  it  is  sufficient  to  say  that  the  case  was  tried  upon 
a  wrong  theory.  There  should  have  been  an  accounting  between 
the  parties.  It  was  not  necessary  to  have  made  the  members 
of  the  firm  of  Sweet  &  Co.  parties  to  this  action;  they  had  no 
interest  in  the  partnership  affairs  as  such;  they  were  as  to 
plaintiff  and  defendant  merely  factors,  agents,  account-keepers. 
Payments  made  by  Sweet  &  Co.,  in  and  about  the  business  of 
plaintiff  and  defendant,  as  such  factors  and  agents,  should  cer- 
tainly be  taken  into  account  in  adjusting  the  affairs  of  plaintiff 
and  defendant.  How  else  could  equity,  even  common  justice,  be 
done  between  them? 

In  the  action  before  us,  the  only  recovery  which  could  be  had 
by  plaintiff  would  be  of  moneys  received  by  defendant  as  pro- 
ceeds of  the  individual  property  of  plaintiff;  and  as  to  such 
moneys  the  court  erred  in  not  permitting  the  defendant  to  sliow 
the  direction  in  which  those  moneys  had  been  disbursed. 

Judgment  and  order  reversed  and  cause  remanded. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[No.  20046.     Department  Two.— July  28,  1885.] 
THE  PEOPLE  Kespondent,  v.  JOSfi  P.  VIEERA, 

APPBLLAlfT. 

Criminal  Law — Commitment — Designation  of  Offensb — Infobma- 
TiON. — The  district  attorney  in  drawing  up  an  information  under 
section  800  of  the  Penal  Code  is  not  required  to  charge  the  offense 
designated  by  the  committing  magistrate  in  his  indorsement  on  the 
depositions  taken  at  the  preliminary  examination,  but  must  charge 
the  offense  which  is  disclosed  by  the  depositions  themselves. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  County, 
of  Fresno,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tupper  &  Tupper,  for  Appellant. 

Attomey-Oeneral  Mat  shall,  for  Bespondent. 

Thornton,  J.  —  The  defendant  was  accused  by  information 
of  murder,  and  was  convicted  of  manslaughter.  On  his  arraign- 
ment his  counsel  moved  the  court  to  set  aside  the  information, 
on  the  ground  that  the  commitment  holding  defendant  to  answer 
in  the  complaint  filed  in  the  committing  magistrate's  court, 
ordered  that  the  defendant  be  held  to  answer  for  the  crime  of 
manslaughter,  and  the  information  filed  against  him  accuses  him. 
of  murder.  The  defendant  further  moved  that  the  district 
attorney  be  directed  to  file  an  information  against  defendant  for 
manslaughter. 

In  support  of  this  motion,  counsel  for  defendant  read  the, 
complaint  filed  with  the  magistrate  which  charged  the  defendant 
with  murder,  and  also  read  the  commitment  and  order  of  the 
magistrate  indorsed  on  the  complaint,  which  is  in  these  words: 
"  It  appearing  to  me  that  the  offense  of  manslaughter  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe  that  Jos6 
F.  Vierra,  the  defendant,  guilty  thereof,  that  the  said  defendant 
did  wilfully,  unlawfully,  and  feloniously  cut  and  stab  about  the 
abdomen  one  Manuel  Maria,  with  a  certain  dirk  knife  about 
the  abdomen,  a  human  being,  from  the  effects  of  said,  the  said 
named,  the  said  Manuel  Maria  soon  after  died.  I  order  that 
the  said  Jos6  F.  Yierra  be  held  to  answer  to  the  same  and 
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committed  to  the  sheriff  of  the  county  of  Fresno,  and  that  he  be 
admitted  to  bail  in  the  sum  of  $3,000,  and  is  committed  to  the 
sheriff  of  the  county  of  Fresno  until  he  give  such  bail/^ 

The  court  denied  the  motion  and  defendant  excepted. 

The  proceeding  by  information  for  a  capital  offense  is  one 
which  has  come  into  use  under  the  present  Constitution  adopted 
in  1879.  (Const,  art.  i.  §  8.)  Under  the  former  Constitution 
an  indictment  was  required.  (Const,  of  1849,  art.  i.  §  8.)  The 
section  of  the  present  Constitution  authorizing  the  proceeding 
by  information  is  as  follows:  "Section  8.  Offenses  heretofore 
required  to  be  prosecuted  by  indictment  shall  be  prosecuted  by 
information,  after  examination  and  commitment  by  a  magistrate, 
or  by  indictment,  with  or  without  such  examination  and  com- 
mitment, as  may  be  prescribed  by  law.  A  grand  jury  shall  be 
drawn  and  summoned  at  least  once  a  year  in  each  county.'* 

The  defendant  on  his  arrest  must  be  taken  before  a  magistrate 
(Pen.  Code,  §§  821,  822),  who  must  proceed  to  examine  the  case. 
(Pen.  Code,  §§  858,  859,  860.)  The  testimony  of  each  witness, 
in  cases  of  homicide,  must  be  reduced  to  writing,  as  a  deposition, 
by  the  magistrate  or  under  his  direction.  (Pen.  Code,  §  869.) 
The  testimony  must  be  authenticated  in  the  mode  set  forth  in 
the  section  last  cited,  and  the  depositions  must  be  returned  to 
the  clerk  of  the  court  at  which  the  defendant  is  required  to 
appear,  together  with  the  warrant,  undertakings  of  bail,  etc. 
(Pen.  Code,  §§  869,  883.) 

It  is  provided  by  section  872  of  same  Code  that  when  it 
appears  from  the  examination  that  a  public  offense  has  been 
committed,  and  there  is  sufficient  cause  to  believe  the  defendant 
guilty  thereof,  the  magistrate  must  make  or  indorse  on  the 
depositions  an  order  signed  by  him,  to  the  following  effect: 
"  It  appearing  to  me  that  the  offense  in  the  within  depositions 
mentioned  (or  any  offense,  according  to  the  fact,  stating  gener- 
ally the  nature  thereof),  has  been  committed,  and  that  there  is 
sufficient  cause  to  believe  the  within  named  A  B  guilty  thereof, 
I  order  that  he  be  held  to  answer  to  the  same,  and  be  committed 
to  the  sheriff  of  the  county  of ." 

It  is  further  provided  (Pen.  Code,  §  809),  that  "when  a 
defendant  has  been  examined  and  committed,  as  provided  in 
section  872  of  this  Code,  it  shall  be  the  duty  of  the  district 
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attorney,  within  thirty  days  thereafter,  to  file  in  the  Superior 
Court  of  the  county  in  which  the  offense  is  triable,  an  informa- 
tion charging  the  defendant  with  such  offense." 

The  contention  of  defendant  here  is  that  the  offense  with  which 
the  defendant  must  be  charged  by  the  information  to  be  filed 
is  the  offense  designated  by  name  by  the  committing  magistrate 
in  the  indorsement  on  the  depositions,  required  to  be  made  by 
section  872  of  the  Penal  Code,  and  not  the  offense  disclosed  by 
the  depositions.  We  use  the  expression,  "  disclosed  by  the  depo- 
sitions," for  that  in  our  opinion  is  the  signification  of  the  words, 
"in  the  depositions  mentioned,"  used  in  section  872.  The 
offense  by  name  need  not  be  nor  is  it  usually  mentioned  or 
designated  by  name  in  the  depositions.  The  facts  showing  the 
nature  and  degree  of  the  offense  appear  therein.  Must  the  dis- 
trict attorney  act  on  the  facts  as  appearing  in  the  depositions, 
or  must  he  take  the  judgment  of  the  committing  magistrate 
thereon  as  shown  by  the  name  by  which  he  shall  designate  the 
offense  in  his  indorsement?  The  committing  magistrate  is 
usually  a  justice  of  the  peace,  either  unlearned  in  the  criminal 
law,  or  acquainted  with  it  to  a  limited  extent.  It  would  be  a 
strange  requirement  which  permitted  the  justice  to  determine 
the  offense  for  which  the  defendant  should  be  prosecuted,  instead 
of  the  district  attorney,  who  is  selected  on  account  of  his  learn- 
ing in  the  law,  and  especially  charged  with  duties  requiring  an 
acquaintance  with  the  criminal  law.  In  England  where  prose- 
cutions were  allowed  by  information  they  were  made  by  the 
attorney-general  or  by  the  solicitor-general  when  the  office  of 
attorney-general  was  vacant,  or  by  the  king's  coroner  or  attorney 
in  the  King's  Bench.  The  ofiicers  first  named  acted  on  their 
own  official  discretion  without  the  interference  of  the  court  and 
without  previous  examination.  (Bishop's  Criminal  Procedure, 
§  143,  and  Blackst.  Com.  308.)  Such  proceeding  was  only 
allowed  in  England  in  cases  of  misdemeanor,  except  misprison  of 
treason,  and  was  not  permissible  in  any  felony.  But  the  higher 
the  nature  of  the  offense,  it  is  clear  that  for  the  protection  of  de- 
fendant, as  well  as  of  the  State,  that  the  duty  should  be  vested 
upon  an  oflicer  acquainted  with  the  law  concerning  crimes  and 
offenses. 

It  may  be  conceded  that  the  power  to  designate  the  offense  for 
which  the  defendant  is  to  be  put  upon  his  trial  might  be  vested 
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by  the  legislature  in  the  committing  magistrate,  but  the  statute 
must  be  expressed  in  terms  other  than  those  in  which  we  find  them 
in  the  Code  to  justify  this  court  in  coming  to  such  a  conclusion. 

In  our  opinion  section  809  refers  to  the  offense  shown  by  the 
testimony  disclosed  in  the  depositions  taken  on  the  preliminary 
examination  before  the  committing  magistrate,  and  not  to  the 
offense  designated  by  name,  or  even  generally,  by  such  magis- 
trate in  his  indorsement  made  on  the  depositions.  It  will  be 
observed  that  the  offense  is  to  be  designated  according  to  the  fact. 
Where  is  .the  fact  to  be  found?  Manifestly  in  the  testimony 
contained  in  the  depositions.  If  the  justice  named  an  offense 
which  the  testimony  had  no  tendency  to  show  had  been  com- 
mitted, must  the  district  attorney  still  charge  such  offense  in  the 
information?  .  Clearly  not.  The  district  attorney  is  to  act  on 
the  depositions,  and  to  prefer  the  information  charging  the  offense 
which  the  facts  disclosed  in  such  depositions  show,  or  tend  to 
show,  has  been  committed  by  the  defendant.  For  this  purpose 
among  others  the  depositions  are  required  to  be  returned  to  the 
court  at  which  the  defendant  is  to  appear.  The  provision  in  the 
Constitution  requiring  an  examination  and  commitment  is  to 
secure  persons  accused  of  crime  from  being  proceeded  against 
until  there  has  been  a  preliminary  trial  before  some  judicial 
officer  to  determine  whether  there  is  a  reasonable  or  probable 
cause  for  putting  the  defendant  on  his  trial.  When  this  is  done, 
and  the  defendant  is  held  to  answer,  the  constitutional  require- 
ment has  been  complied  with.  The  responsibility  is  then  thrown 
on  the  district  attorney  to  determine  from  the  testimony  above 
referred  to  the  offense  to  be  charged  in  the  information.  We  see 
no  reasonable  objection  to  this  view.  We  think  it  correct,  and  by 
it  no  right  of  the  accused  party  is  impaired,  and  there  is  no  ob- 
stacle to  a  fair  trial  of  the  defendant  for  the  offense  charged.  We 
are  of  opinion  that  the  court  below  did  not  err  in  refusing  to  set 
aside  the  information  herein.  (People  v.  Lee  Ah  Chuck,  66  Cal. 
662.)  The  instruction  to  which  our  attention  is  directed  it  not 
obnoxious  to  the  objection  that  it  could  under  no  circumstances 
be  correct. 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed. 

Myriok,  J.,  and  Sharpstein,  J.,  concurred. 
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[No.  9896.    Department  One.--July  30,  1885.] 

JOSEPH  BROWN,  Appellant,  v.  H.  M.  WILLIS, 
Respondent. 

P&^CTics — MoBTOAciE — ^Enfobcement  OF  DEBT. — ^Undet  section  726  of 
the  Code  of  Civil  Procedure,  a  mortgagor  cannot  be  compelled  to 
pay  any  part  of  the  mortgage  debt  until  a  decree  is  entered  for  a 
sale  of  the  premises  mortgaged;  and  he  then  becomes  liable  only 
for  such  deficiency  as  shall  appear  on  the  sheriff's  return. 

Id. — Subsequent  Mortoaoee — Action  bt  afteb  Fobeclosube  of 
Pbiob  Mortgage. — ^The  holder  of  a  note  secured  by  a  second  mort- 
gage cannot,  after  foreclosure  of  the  prior  mortgage  by  a  suit  to 
which  he  was  made  a  party  defendant,  and  in  which  all  his  rights 
might  have  been  settled,  maintain  an  action  on  the  note  against  the 
maker. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Byron  Waters,  for  Appellant,  cited  Mauge  v.  Heringhi,  26 
Cal.  578;  Hardin  v.  Ware,  5  Pac.  C.  L.  J.  317;  Ould  v.  Stod- 
dard, 54  Cal.  613;  Code  Civ.  Proc.  §§  442,  726. 

C.  W.  C.  Rowell,  for  Respondent. 

The  judgment  in  the  former  action  is  conclusive  upon  all  the 
parties  thereto.  (Starr  v.  Stark,  2  Sawy.  617,  618;  Freeman 
on  Judgments,  §  249.) 

Boss,  J.  —  The  findings  show  that  on  the  2d  day  of  Septem- 
ber, 1878,  an  action  was  commenced  in  the  late  District  Court 
of  the  eighteenth  judicial  district  by  one  Aldrich  against  the 
plaintiff  and  defendant  to  the  present  action,  H.  M.  Willis  and 
Joseph  Brown,  and  Amelia  Willis,  Jr.,  to  foreclose  a  mortgage 
that  had  been  given  by  H.  M.  Willis  as  security  for  a  note  exe- 
cuted by  him  to  one  Drew,  Drew  having  assigned  the  note  and 
mortgage  to  Aldrich.  Brown  was  made  a  party  to  that  action 
because  he  held,  as  assignee,  a  subsequent  mortgage  upon  the 
same  premises  that  had  been  given  by  W^illis  to  secure  a  note 
executed  by  him  November  22,  1875,  to  one  Thomas,  and  made 
payable  one  year  after  its  date.  The  note  held  by  Brown  was, 
therefore,  due  at  the  time  of  the  commencement  of  the  action  by 
Aldrich  to  foreclose  the  first  mortgage  executed  by  Willis,  and 
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as  both  Willis  and  Brown  were  parties  to  that  action,  the  court, 
by  its  decree,  could  have  settled  the  respective  rights  of  all  of 
the  parties.  The  purpose  of  making  the  holder  of  the  second 
mortgage,  it  being  of  record,  a  party  to  the  suit  to  foreclose  the 
first  mortgage  was,  of  course,  to  cut  off  the  equity  of  redemption. 
The  findings  here  show  that  in  that  action  Brown  set  up  his  note 
and  mortgage,  and  as  the  note  was  due,  if  his  pleadings  were 
appropriate,  as  they  should  have  been,  the  couri;  could  and 
should  have  ascertained,  not  only  the  amount  due  from  Willis 
to  Aldrich  on  the  first  note  and  mortgage,  but  also  the  amount 
due  from  him  to  Brown  on  the  second  note  and  mori;gage,  and 
by  its  decree  have  directed  a  sale  of  the  mortgaged  property,  or 
so  much  thereof  as  should  be  necessary,  and  the  application  of 
the  proceeds  of  the  sale  to  the  pa}'ment  of  the  costs  and  expenses 
of  sale,  and  the  amount  due,  first,  to  the  plaintiff  Aldrich  on  the 
first  note  and  mortgage,  and  secondly,  of  the  amount  due  to  the 
defendant  Brown  on  the  second  note  and  mortgage,  and  furi;her 
directing,  in  the  event  the  sheriff's  return  should  show  the  pro- 
ceeds to  be  insufficient,  and  a  balance  to  remain  due  on  either  or 
both  of  the  amounts  found  due  by  the  decree,  that  judgment  be 
docketed  for  said  balance  against  the  defendant  so  found  person- 
ally liable  for  the  debt,  which  under  the  law  would  have  become 
a  lien  on  such  real  estate  as  the  judgment  debtor  might  have  in 
the  county,  and  on  which  an  execution  might  have  been  issued 
as  in  other  cases.  In  Biddel  v.  Brizzolara,  64  Cal.  362,  it  was 
held  that  under  the  provisions  of  our  statute  (Code  Civ. 
Proc.  §  726),  that,  whatever  the  form  of  the  debt,  the  mort- 
gagor can  be  legally  compelled  to  pay  no  pari;  of  it  until  decree 
is  entered  for  the  sale  of  the  premises  mortgaged,  and  the 
liability  which  shall  then  accrue  to  him  is  a  liability  to  pay 
only  a  deficiency  which  shall  appear  on  the  sheriff's  return. 
"  Every  person,"  said  Mr.  Justice  Kent,  in  La  Guen  v.  La 
Gouvemecuur,  1  Johns.  Cas.  504,  1  Am.  Dec.  121,  "  is  bound  to 
take  care  of  his  own  riglits,  and  to  vindicate  them  in  due  season, 
and  in  proper  order.  Tliis  is  a  sound  and  salutary  principle 
of  law.  Accordingly,  if  a  defendant  having  the  means  of 
defense  in  his  power,  neglects  to  use  them,  and  suffers  a 
recovery  to  he  liad  against  him  in  a  competent  tribunal,  he  ia 
forever  precluded." 
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It  result*^,  we  think,  that  the  subsequent  action  brought  by 
plaintiff  Brown  upon  the  note  executed  by  defendant  Willis  to 
Thomas  cannot  he  maintained. 

Judgment  affirmed. 

McKixsTRY,  J.,  and  McKee,  J.,  concurred. 


[No.   8835.     Department  One. — July   30,    1885.] 

W.  G.  SOMERS,  Appellant,  i\  C.  B.  OVERHULSER  et  al., 

Respondents. 

Equity — ^Resulting  Trust. — Where  in  a  purchase  of  land  one  person 
pays  the  consideration  and  another  takes  the  title,  ai  trust  results 
in  favor  of  the  person  paying  the  consideration;  and  where  only 
a  part  of  the  consideration  is  paid  by  him  a  trust  arises  in  his 
favor  pro  tan  to. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Fresno. 

The  facts  suflBciently  appear  in  the  opinion  of  the  court 

E,  D.  Edwards,  and  H.  S.  Dixon,  for  Appellant,  cited  Cal. 
Civ.  Code,  §§  853,  2224;  Hidden  v.  Jordan,  21  Cal.  92;  Case 
V.  Codding,  38  Cal.  191. 

H.  C.  Tupper,  Tupper  £  Terry,  and  E,  C,  Winchell,  for 
Respondents,  cited  Olcatt  v.  Bynum,  17  Wall.  44. 

Ross,  J.  —  It  is  the  settled  rule  in  this  State,  as  elsewhere, 
that  when  land  is  purchased,  for  which  one  party  pays  the  con- 
sideration and  another  party  takes  the  title,  a  resulting  trust 
immediately  arises  in  favor  of  the  party  paying  the  consideration 
and  the  other  party  becomes  his  trustee ;  and,  also,  that  if  the  one 
party  pays  only  a  part  of  the  consideration,  the  party  taking 
the  title  to  the  whole  land  becomes  a  trustee  for  the  other  party 
pro  tanto.  (Case  v.  Codding,  38  Cal.  191.)  The  facts  of  the 
present  case  bring  it  within  this  rule.  (See  also  §  2224,  Civ. 
Code.) 

Judgment  reversed  and  cause  remanded  with  directions  to  the 
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court  below  to  overrule  the  demurrer  to  the  complaint,  with 
leave  to  defendants  to  answer. 

McKee,  J.,  and  McKinstky,  J.,  concurred. 


[No.  8538.    Department  One.— July  30,  1886.] 
IN  THE  MATTER  OF  THE  ESTATE  OP  WM.  W.  HILL, 

Deceased. 

Estate  of  Decedent — ^Unauthorized  Appbofblation  bt  Adminibtra- 
tob — Claim  against  Estate. — ^An  unauthorized  appropriation  by 
an  administrator  of  the  funds  of  the  estate  cannot  be  made  the 
basis  of  a  claim  by  him  against  the  estate. 

Id. — SuBETiES — Judgment  Against — Payment — ^Reooubse  against 
PBiNCiPAL.^-Sureties  who  havB  been  compelled  to  pay  a  debt  of 
their  principal  have  a  legal  demand  for  reimbursement,  which  they 
may  enforce  against  the  principal  by  personal  action  if  he  be  alive, 
or  against  his  estate  if  he  be  dead.  But  in  either  case  reimburse- 
ment can  only  be  had  for  what  has  been  expended. 

Id. — Sureties  must  Pay  befobe  Pboceeding  against  Pbingipal. — ^Af- 
ter the  death  of  the  principal,  a  judgment  obtained  against  the 
sureties  cannot  be  enforced  by  them  as  a  claim  against  his  estate 
until  they  have  paid  it. 

Id, — ADMiNfSTBATOB  CANNOT  ACT  UPON  INDIVIDUAL  CLAIM. — ^An  admin- 
istrator who  is  personally  interested  in  a  claim  against  the  estate 
is  disqualified  from  acting  upon  it. 

Id. — ^MiNOB  Heirs — Consent  of  Attobnet  to  Payment  of  Claim — 
Estoppel. — The  consent  of  an  attorney  appointed  by  the  court  to 
represent  minor  heirs,  to  a  sale  of  real  property  for  the  purpose 
of  paying  a  claim  against  the  estate,  does  not  estop  such  heirs 
from  afterwards  questioning  the  correctness  of  the  daim  upon  an 
accounting  by  the  administrator. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  settling  the  final  account  of  an  administrator,  and  from 
an  order  refusing  a  new  trial. 

On  an  application  for  the  sale  of  real  property  for  the  purpose 
of  paying  the  claim  in  question  the  attorneys  appointed  by  the 
court  to  represent  the  minor  heirs  consented  to  the  sale.  The 
further  facts  are  stated  in  the  opinion  of  the  court. 

H,  8.  Dixon,  and  D,  8.  Terry,  for  Appellants. 

Sayle  &  Harris,  and  Bennett  &  Wigginton,  for  Bespondent 

McKee,  J.  —  This  is  an  appeal  by  the  heirs-at-law  and  dis- 
tributees of  the  estate  of  W.  W.  Hill,  deceased,  from  a  judgment 
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settling  and  allowing  the  final  account  of  the  administrator  of 
the  estate,  and  from  an  order  denying  a  new  trial. 

The  principal  question  for  adjudication  arises  out  of  a  claim 
against  the  estate  for  $40,627.  The  claim  was  presented  to  the 
administrator  on  the  9th  of  May,  1877,  for  allowance  or  rejec- 
tion, and  was  allowed  by  the  administrator  and  approved  by  the 
probate  judge  on  the  same  day.  In  the  course  of  administration 
payments  were  made  upon  it  from  time  to  time,  which  the  Su- 
perior Court  sitting  as  a  court  of  probate,  approved  and  credited 
the  administrator  with  in  the  settlement  of  his  final  account. 
This  approval  and  settlement  it  is  contended  was  erroneous  be- 
cause the  claim  was  one  in  which  the  administrator  was  personal- 
ly interested,  which  was  not  chargeable  against  the  estate,  and  its 
allowance  and  the  payments  thereon  were  fraudulent  and  void. 

The  basis  of  the  claim  is  an  official  bond  given  by  W.  W. 
Hill  in  his  lifetime  as  treasurer  of  Fresno  County.  While  in 
office.  Hill  died  intestate  on  the  3d  of  February,  1874.  After 
his  death  the  county  having  discovered  that  he  was  at  the  time 
of  his  death  short  in  his  accounts  to  the  extent  of  $56,000,  com- 
menced an  action  against  the  sureties  upon  his  official  bond  to 
recover  the  amount  of  his  defalcation.  The  action  was  com- 
menced on  the  30th  of  July,  1874,  and  on  the  6th  of  December, 
1875,  judgment  was  entered  therein  against  the  sureties  upon 
the  bond,  for  the  amounts  of  their  respective  obligations  for 
which  each  was  adjudged  liable  as  follows,  namely :  Against  A. 
H.  Burrough,  for  $1,000  and  costs;  F.  B.  Duff,  $1,000  and 
costs;  Frank  Dusy,  $500  and  costs;  William  Faymonville,  $1,500 
and  costs;  J.  C.  Hoxie,  $2,000  and  costs;  William  Ingram, 
$2,000  and  costs;  E.  Jacob,  $2,000  and  costs;  Joseph  Kincaid, 
$500  and  costs;  Alexander  Kennedy,  $2,000  and  costs;  J.  P. 
Lane,  $1,000  and  costs;  W.  S.  Powell,  $2,500  and  costs;  Jona- 
than Rea,  $5,000  and  costs;  T.  W.  Simpson,  $2,000  and  costs; 
J.  G.  Simpson,  $1,000  and  costs ;  John  Sutherland,  $20,000  and 
costs ;  A.  H.  Statham,  $5,000  and  costs,  and  Justin  Esrey,  $5,000 
and  costs.  On  appeal  the  judgment  was  affirmed  by  the  Su- 
preme Court,  and  the  remittitur  was  filed  in  the  District  Court 
on  the  9th  of  April,  1877. 

A.  H.  Statham,  one  of  the  sureties  upon  the  bond,  against 
whom  judgment  was  rendered  for  $5,000  and  costs,  was  the  duly 
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qualified  administrator  of  the  estate.  Notice  to  creditors  of  the 
estate  to  present  their  claims  within  ten  months  as  required  by 
law  had  been  duly  given  by  publication  of  notice  commencing 
on  the  11th  of  March,  1874,  and  ending  on  the  8th  of  April, 
1874.  No  claim  upon  the  bond  against  the  estate  was  ever  pre- 
sented by  the  county.  To  the  action  commenced  against  the 
sureties  on  the  bond  the  estate  was  not  made  a  party.  The 
action  was  commenced  and  prosecuted  to  judgment  against  the 
sureties  only;  and  after  the  judgment  was  affirmed  by  the 
Supreme  Court,  three  of  the  sureties  on  the  bond,  namely,  Suth- 
erland, Esrcy,  and  Morrow,  claiming  to  act  for  themselves,  and 
as  "  trustees  and  attorneys  in  fact,"  for  the  other  sureties,  in- 
cluding Statham,  who  was  also  administrator  of  the  estate,  made 
out  and  presented  to  the  administrator  a  claim  in  substance  as 
follows :  — 

"  Estate  of  W.  W.  Hill,  deceased,  Dr.  to  Justin  Esrey,  T.  W. 
Simpson,  J.  C.  Hoxic,  Alexander  Kennedy,  P.  B.  DuflP,  Jonathan 
Rea,  J.  P.  Lane,  Prank  Dusy,  W.  S.  Powell,  Wm.  Ingram,  J.  6. 
Simpson,  Wm.  Faymonville,  John  Sutherland,  Elias  Jacob,  M.  J. 
Church,  A.  H.  Statham,  Henry  Burrough,  Joseph  Kincaid,  and 
Jesse  Morrow,  $40,627.27,  for  the  amount  of  a  judgment  recov- 
ered on  the  6th  of  December,  1875,  by  the  county  of  Presno 
against  them  as  sureties  upon  the  official  bond  of  W.  W.  Hill,  late 
treasurer  of  said  county  for  defalcation  in  office,  and  affirmed  on 
appeal  to  the  Supreme  Court  the  27th  day  of  January,  1877," 
the  remittitur  from  said  court  being  filed  in  the  court  in  which 
the  judgment  was  rendered  on  the  9th  of  April,  1877,  "  which 
judgment  said  claimants  are  compelled  to  pay  on  account  of  the 
defalcation  of  said  W.  W.  Hill,  deceased,  their  principal  in  said 
bond."  The  claim  was  supported  by  the  following  affidavit :  — 
"  State  op  Californla^  "1 

County  of  Presno.     J 

Jesse  Morrow,  Justin  Esery,  and  John  Sutherland,  Sr.,  for 
themselves  and  as  the  attorneys  in  fact  for  T.  W.  Simpson,  J.  C. 
Hoxie,  Alex.  Kennedy,  P.  B.  C.  Duff,  Jonathan  Rea,  J.  P.  Lane, 
Prank  Dusy,  W.  S.  Powell,  William  Ingram,  J.  Q.  Simpson, 
William  Pa}Tnonville,  Elias  Jacob,  M.  J.  Church,  A.  H. 
Statham,  Henry  Burrough,  Joseph  Kincaid,  whose  foregoing 
claim  is  herewith  presented  to  A,  H.   Statham,  the  admin- 
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istxator  of  the  estate  of  said  deceased,  being  duly  sworn  says 
each  for  himself,  and  not  one  for  the  other,  that  the  amount 
thereof  to  wit,  the  sum  of  $40,627.27  in  gold  coin  is  justly 
due  to  said  claimants.  That  no  payments  have  been  made 
thereon  which  are  not  credited,  and  that  there  are  no  offsets  to 
the  same  to  the  knowledge  of  said  Justin  Esery,  Jesse  Morrow^ 
and  Jonathan  Sutherland 

[Signed]  Jesse  Morrow, 

John  Sutherland,  Sr,, 
Justin  Esery. 

Subscribed  to  and  swom  before  me  this  9th  day  of  Mayv 
A.  D.,  1877. 

[Signed]  C.  G.  Sayle, 

[not-vrial  seal.]  Notary  Public.** 

Thus  supported  the  claim  was  presented  and  indorsed  as 
follows :  — 

"Xo.  81  —  Probate  Court,  Fresno  County.  —  In  the  matter, 
of  the  estate  of  W.  W.  Hill,  deceased.  —  Claim  of  the  official 
bondsmen  of  said  deceased  for  $40,627.27.  The  within  claim 
presented  to  A.  H.  Statham,  administrator  of  said  deceased,  is 
allowed  and  approved  for  $40,627.27,  this  9th  day  of  May, 
1877.  [Signed]  A.  H.  Statham,  Administrator.  Allowed  and 
approved  for  $40,627.27  this  9th  day  of  May,  1877.  [Signed] 
GiUum  Baley,  Probate  Judge.  Filed  9th  May,  1877.  [Signed] 
A.  M.  Clark,  Pit>bate  Clerk.*' 

The  claim  was  therefore  presented,  allowed  and  approved  as 
a  claim  due  and  payable  by  the  estate  to  the  claimants. 

But  the  evidence  proves,  beyond  a  reasonable  doubt,  that  the 
claim  was  not  for  a  demand  against  the  estate  then  due  and 
payable  to  the  claimants,  and  that  its  allowance  by  the  admin- 
istrator, as  a  claim  of  that  character,  was  the  result  of  a  collusive 
understanding  and  arrangement  between  the  administrator  and 
his  co-sureties,  upon  tlie  bond  of  the  intestate,  to  relieve  himself 
and  them  from  their  obligations  on  the  bond  at  the  sacrifice 
of  the  estate. 

For  the  uncontradicted  evidence  shows  that  when  the  claim 
was  presented  to  the  administrator  tlie  sureties  had  not  paid  the 
judgment.  On  the  very  day  that  the  claim  was  made  out  they 
met  to  consider  ways  and  means  for  its  payment.     At  that 
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meeting  the  district  attorney  of  Fresno  County  proposed^  if  they 
would  pay  the  costs  in  the  case  the  county  would  extend  time 
for  payment  of  the  judgment.  That  proposal  was  accepted,  and 
for  the  purpose  of  acting  accordingly,  and  also  providing  for  the 
payment  of  the  judgment,  they  appointed  three  of  their  number, 
namely,  Sutherland,  Esery  and  Morrow,  to  act  as  ^  trustees  and 
attorneys  in  fact  for  them  ^^ ;  and  by  a  power  of  attorney  which 
was  duly  executed,  acknowledged  and  recorded,  they  empowered 
them  '^  for  us  and  in  our  names,  etc.,  and  for  our  use  and  benefit 
to  ask,  demand,  sue  for,  recover,  etc.,  all  such  sums  of  money, 
debts,  etc.,  as  are  now  or  shall  hereafter  become  due  .  .  . 
to  us  from  the  estate  of  W.  W.  Hill,  deceased,  or  his  heirs,  or 
legal  representatives,  and  have,  use,  and  take  all  lawful  ways  and 
means  in  our  names  or  otherwise  for  the  recovery  thereof  by  at- 
tachment, etc.,  or  otherwise  .  .  .  and  other  sufficient  dis- 
charges in  our  names  to  make,  seal,  and  deliver,  to  bargain,  con- 
tract, agree  for,  purchase,  receive,  and  take  lands,  tenements,  etc., 
and  accept  seizin  and  possession  of  all  lands,  .  .  .  and  to 
lease  .  .  .  bargain,  sell  .  .  .  convey,  mortgage,  etc., 
lands,  etc.  Also  to  bargain  and  agree  for,  buy,  sell,  mortgage, 
etc.,  and  in  every  way  and  manner  deal  in  and  with  goods, 
wares  and  merchandise,  choses  in  action,  and  other  property  in 
possession  that  may  be  received  by  them  from  the  said  estate  of 
W.  W.  Hill,  deceased,  or  his  heirs  or  legal  representatives,  and 
to  make,  do,  and  transact  all  and  every  kind  of  business  of  what 
nature  or  kind  soever  as  they  may  deem  beneficial  to  our 
interest  in  connection  with  our  claim  against  the  said  estate 
of  W.  W.  Hill,  deceased,  his  heirs  and  legal  representatives.'* 

Statham,  the  administrator  of  the  estate,  attended  the  meeting, 
signed  and  acknowledged  the  power  of  attorney,  and  participated 
in  the  plan  arranged  for  the  payment  of  the  costs  to  the  district 
attorney,  and  the  ultimate  payment  of  the  judgment.  The 
result  was  the  "  trustees  and  attorneys  in  fact  of  the  sureties,'* 
on  the  same  day,  borrowed  $1,248,  which  they  paid  to  the 
district  attorney,  and  Statham  appropriated  for  the  same  pur- 
pose $2,000  in  his  hands  as  administrator,  which  being  paid 
over  in  satisfaction  of  the  costs  in  the  action,  the  claim  against 
the  estate  was  made  out  by  the  "  trustees,*'  and  presented  to 
the  administrator,  who  immediately  allowed  and  approved  it 
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The  entire  basis  of  the  claim  as  an  absolute  demand  against  the 
estate  was  this  payment. 

The  appropriation  by  tlie  administrator  of  $2,000  of  the  estate 
for  his  individual  purposes  was  an  unauthorized  and  illegal  act ; 
an  unauthorized  appropriation  of  funds  of  an  estate  cannot  be 
made  the  basis  in  whole  or  in  part  of  a  claim  against  the  estate. 
The  payment  made  by  the  sureties  on  the  judgment,  therefore, 
only  amounted  to  $1,248,  and  the  administrator  knew  the  fact. 
Being  examined  as  a  witness  in  his  own  behalf  he  testified: 
"  When  the  claim  was  presented  to  me,  I  knew  of  no  payment 
having  been  made  to  the  county  by  any  of  the  claimants  except 
the  sum  of  $3,248,  and  $2,000  of  that  I  paid  out  of  the  estate; 
the  rest  was  paid  by  the  trustees  of  the  claimants.^'  Yet,  with 
that  knowledge  and  the  knowledge  of  his  own  interest  in  the 
claim,  he  allowed  the  claim  presented  to  him  for  $40,627.27  as 
justly  due  and  owing  by  the  estate  to  the  claimants. 

There  is  no  doubt  that  sureties  who  are  compelled  to  pay  a 
debt  of  their  principal  have  a  legal  demand  for  reimbursement 
which  they  may  enforce  against  him  by  personal  action  if  he  be 
alive,  or  against  his  estate  if  he  be  dead.  But  in  either  case 
reimbursement  can  only  be  claimed  for  what  has  been  expended. 
(§§  2847,  2848,  Civ.  Code.)  Here  the  demand  did  not  accrue 
until  after  the  death  of  the  principal,  and  for  any  moneys  paid 
by  them  the  sureties  had  an  absolute  demand  against  the  estate 
which  they  were  legally  entitled  to  enforce  according  to  law. 
But  $1,248  was  all  that  was  legally  paid  by  them,  and  for  that 
sum  no  claim  against  the  estate  was  ever  presented.  The  unpaid 
judgment  against  them  was  not  an  absolute,  provable  claim 
against  the  estate ;  it  was  merely  a  possible  or  contingent  claim, 
arising  out  of  their  adjudicated  connection  with  the  bond  of  the 
intestate,  which  might  never  become  absolute;  for  the  sureties  may 
not  have  been  able  to  pay  the  judgment  against  them,  and  the 
judgment  might  never  have  been  enforced.  At  all  events,  until 
payment  ihey  had  no  enforcible  demand  against  the  estate  for 
the  amount  of  the  judgment.     (§§  709,  1069,  Code  Civ.  Proc.) 

In  Pico  V.  De  la  Guerra,  18  Cal.  422,  a  claim  against  an 
estate  was  predicated  upon  a  guaranty  to  indemnify  a  surety  up- 
on a  promissory  note.  Before  the  note  became  due  and  payable 
the  guarantor  died,  and  the  surety,  before  he  had  paid  the  note. 
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presented  a  claim  upon  the  guaranty,  which  the  executor  allowed 
and  approved;  but  the  allowance  and  approval  were  held  un- 
authorized and  void,  because  as  the  claim  against  the  estate  was 
merely  contingent  upon  payment  by  tlie  surety  of  the  promissory 
note  of  his  principal,  no  cause  of  action  accrued  until  the  con- 
tingency happened,  and  no  recovery  could  b^  had  against  the 
estate,  either  by  the  presentation  of  an  immature  claim,  or  by 
suit  at  law  against  the  estate. 

So  it  was  in  the  proceedings  in  hand.  The  alleged  claimants 
were  liable  as  debtors  of  Fresno  County  for  the  judgment  recov- 
ered against  them  as  sureties  upon  the  oflBcial  bond  of  the 
intestate ;  hut  they  were  not  creditors  of  the  estate  holding  an 
enforcible  demand  against  it  for  the  amount  of  that  judgment, 
because  they  had  not  paid  the  judgment;  and  until  payment 
thereof  tliey  were  not  entitled  to  proceed  against  the  estate  to 
enforce  its  payment  in  the  course  of  administration.  Besides,  as 
the  administrator  himself  was  personally  interested  in  the  claim, 
he  was  disqualified  by  law  from  acting  upon  it.  (§  1510,  Code 
Civ.  Proc.) 

The  minor  heirs  are  not  estopped  from  questioning  the  cor- 
rectness of  the  administrator's  account  by  reason  of  the  proceed- 
ings in  the  Probate  Court  for  a  sale  of  the  real  property  to  pay 
the  alleged  claim. 

It  results  that  the  payments  made  by  the  administrator  upon 
this  claim  and  allowed  him  by  the  Probate  Court  on  the  settle- 
ment of  Lis  account  were  erroneously  allowed. 

Judgment  and  order  reversed  and  cause  remanded  for  further 
proceedings. 

Ross,  J.,  and  McKinstky,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  8255.    Department  One.— July  30,  1885.] 

PAULINA  WEIHE  et  al..  Appellants,  v.  A.  H.  STATHAM 

ET  AL.,  Respondents. 

EsTATB  OF  Decedent — Fraudulent  Sale  of  Land  bt  Executor. — Un- 
der section  1672  of  the  Code  of  Civil  Procedure,  one  having  an 
estate  of  inheritance  in  land  fraudulently  sold  hy  an  executor  or 
administrator,  may  maintain  an  action  against  him  to  recover 
double  the  value  of  the  land  sold;  but  that  section  does  not  author- 
ize an  action  against  tlie  sureties  on  his  official  bond. 

Id. — ^Neglect  of  Executor  in  Relation  to  Sale — ^Action  to  Recover 
FOB — Actual  Damage — Pleadings. — In  an  action  under  section 
1571  of  the  Code  of  Civil  Procedure,  to  recover  on  the  bond  of  an 
executor  or  administrator,  for  his  neglect  or  misconduct  in  the  pro- 
ceedings in  relation  to  a  sale  of  the  real  estate  of  the  deceased,  the 
complaint  must  show  that  the  plaintiff  has  been  actually  damaged 
by  the  sale;  and  where  the  complaint  contains  no  averments  with 
respect  to  any  proceedings  in  the  Probate  Court  subsequent  to  the 
confirmation  of  the  sale,  and  affirmatively  shows  that  the  land  was 
sold  for  its  full  value,  no  damage  is  alleged,  and  the  plaintiff  will 
be  left  to  his  remedy  in  the  Probate  Court. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H,  S,  Dixon,  for  Appellants. 

Bermeit  &  Wigginton,  and  Sayle  &  Harris,  for  Respondents. 

Eoss,  J.  —  The  complaint,  a  demurrer  to  which  was  sustained 
by  the  court  below,  alleges,  among  other  things,  the  decease  of 
Wm.  W.  Hill,  the  appointment  of  an  administratrix  of  his 
estate,  the  statutory  publication  of  notice  to  creditors,  the  ex- 
piration of  the  statutory  time  for  the  presentation  of  claims 
against  the  estate,  tlie  pa}Tnent  of  all  claims  against  it  *'  except 
for  some  inconsiderable  sums  which  may  have  been  due  for  ex- 
penses of  administration,"  the  then  marriage  of  the  administra- 
trix, which  operated  a  revocation  of  her  letters,  the  subsequent 
appointment  of  the  defendant  Statham  as  administrator,  the  exe- 
cution of  his  bond  as  such  administrator  with  the  defendants 
Morrow,  Sutherland,  and  Morgan,  as  sureties  thereon,  the  quali- 
fication of  the  administrator,  his  subsequent  entry  upon  the 
duties  of  the  trust,  and  his  receipt  of  real  and  personal  property 
of  the  estate  of  large  value,  and  then  charges  in  substance  that 
defendant  Statham  did  "  fraudulently  sell  all  the  real  property 
of  the  decedent, '^  in  that  he  did  on  the  9th  of  May,  1877,  enter 
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into  a  fraudulent  scheme  and  conspiracy  with  certain  named 
persons,  including  two  of  the  sureties  on  his  bond  as  administra- 
tor, whereby  those  persons,  through  three  of  their  number,  should 
make,  swear  to,  and  present  to  Statham  for  allowance  as  admin- 
istrator, a  pretended  claim  against  the  estate  in  the  sum  of  $40,- 
627.27,  in  which  Statham  was  interested  to  the  extent  of  $5,000, 
and  whereby  Statham  as  administrator  should  allow  the  claim 
in  the  full  amount  for  the  joint  benefit  of  the  parties  interested, 
and  that  by  representing  to  the  probate  judge  by  affidavits  that 
the  amount  of  the  claim  was  justly  due  to  the  claimants,  pro- 
cured the  approval  thereof  by  the  probate  judge;  that  pursuant 
to  such  fraudulent  scheme  the  claim  was  presented  to  and  al- 
lowed by  the  administrator  Statham,  he  then  '^well  knowing 
that  the  same  and  the  whole  thereof  was  then  and  long  prior 
thereto  had  been  barred  by  the  Statutes  of  Limitation  in  such 
case  made  and  provided,'*  and  also  by  the  judge  of  probate ;  that 
in  further  pursuance  of  the  alleged  fraudulent  scheme,  '^and 
finding  that  proceedings  previously  taken  by  him  in  said  Pro- 
bate Court  for,  and  sales  by  him  previously  made  to  C.  G.  Sayle 
and  William  Glenn  of  all  of  the  real  property  of  said  estate  for 
the  purposes  aforesaid,  were  not  legal  and  passed  no  title  to  said 
Parcel  No.  1  (of  land)  especially  to  said  agents  and  attorneys, 
who  then  attempted  to  hold  such  title  for  and  on  his  behalf,  and 
for  said  other  pretended  claimants,*'  the  defendant  Statham  as 
administrator  subsequently  presented  to  the  Probate  Court  hav- 
ing jurisdiction  of  the  estate,  a  petition  praying  for  an  order  of 
sale  of  the  real  property  of  the  estate  for  the  purpose  of  paying 
the  debts  of  the  estate  and  the  costs  and  expenses  of  administra- 
tion, and  that  such  proceedings  were  had  thereon  as  that  on  the 
25th  of  February,  1878,  the  Probate  Court  made  an  order  author- 
izing defendant  Statham  to  sell  the  real  property  of  the  estate 
for  the  purposes  stated  in  the  petition  for  sale ;  that  the  proceed- 
ings in  relation  to  such  sales  were  in  accordance  with  the  pro- 
visions of  the  statute  regulating  such  matters  in  so  far  as  mere 
procedure  was  concerned,  but  that,  as  a  matter  of  fact,  there  were 
at  the  time  of  the  presentation  of  the  petition  and  at  the  time 
of  the  making  of  the  order  of  sale,  no  valid  debts  or  claims  against 
the  estate  except  for  expenses  of  administration,  and  that  the 
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amount  of  those  were  exaggerated  in  the  petition;  that  at  the 
time  of  making  the  order  for  the  sale  of  the  real  property  of 
the  estate,  the  probate  judge  required  the  defendant  Statham  ae 
administrator  to  execute  an  additional  bond  for  the  faithful  dis- 
charge of  the  duties  of  his  trust,  which  he  did  with  the  defend- 
ants Morrow,  Fajmonville,  Esery,  and  Goforth,  as  his  sureties 
thereon ;  that  under  the  order  of  sale  and  in  further  pursuance 
of  the  fraudulent  scheme,  defendant  Statham,  as  administrator, 
'*  did,  prior  to  the  22d  day  of  March,  1878,  receive  a  bid  from 
said  Glenn,  which  bid,  save  so  far  as  said  parcel  No.  2  is  con- 
cerned was,  as  said  defendant  Statham  then  well  knew,  so  made 
in  the  interest  alone  of  himself  and  said  other  pretended  claim- 
ants, and  in  order  to  protect  their  title  thereto  then  held  for 
them  including  himself,  said  Statham,  by  their  said  agents  and 
attorneys,  for  the  whole  of  said  real  property  for  and  in  the  sum 
of  $5,068  for  said  parcel  No.  1,  and  $1,880  for  said  parcel  No.  2 ; 
and  did,  on  said  22d  day  of  March,  1878,  make  and  file  his  re- 
turn of  such  sales  to  said  Probate  Court,  upon  which  he  caused 
to  be  had  such  legal  and  proper  proceedings  that  thereafter,  on 
the  4th  day  of  April,  1878,  he  did,  for  the  purposes  and  in  behalf 
of  the  persons  aforesaid,  including  himself,  procure  from  said 
Probate  Court  an  order  that  day  duly  made  and  entered,  con- 
firming said  sales,  and  directing  him  as  such  administrator  to 
convey  said  lands  to  said  Glenn,  whereupon  on  the  same  day 
he  did  as  such  administrator  execute,  acknowledge,  and  deliver 
to  said  Glenn  a  conveyance  of  all  said  lands,  who  upon  the 
same  day  did  execute,  acknowledge,  and  deliver  to  said  agents 
and  attorneys,  for  said  pretended  claimants,  all  the  lands  de- 
scribed in  said  parcel  No.  1,  and  also  gave  his  note  for  $1,880, 
the  purchase  money  for  said  parcel  No.  2,  and  his  mortgage  on 
the  lands  described  in  said  parcel  No.  2,  to  said  Statham  as  such 
administrator,  who  thereupon  applied  the  same  to  said  pretended 
claim  ^^;  that  the  real  property  so  sold  was,  at  the  time  of  sale, 
ever  since  has  been  and  now  is  of  the  value  of  $6,984,  the 
amount  for  which  it  was  sold,  as  we  understand  the  averment 
of  the  complaint.  The  complaint  contains  the  further  averment 
'^that  all  said  real  property  has  passed  into  the  hands  of  inno- 
cent purchasers,  for  value,  without  notice  of  said  frauds  " ;  that 
the  averments  hereinbefore  referred  to  with  respect  to  the  f raudu- 
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lent  practices,  as  to  the  party  verifying  the  complaint,  are  made 
on  information  and  belief ;  that  the  facts  constituting  the  alleged 
frauds  did  not  come  to  the  knowledge  of  the  plaintiffs  until 
•March  14,  1881,  and  "that  by  said  unlawful  and  fraudulent 
sales  of  said  real  property,  plaintiffs  are  and  have  been  damaged 
in  a  large  sum  of  money,  to  wit,  $13,896,"  being  double  the 
amount  of  the  alleged  value  thereof,  the  action  being  based,  as 
said  by  plaintiff^s  counsel,  upon  section  1572  of  the  Code  of 
Civil  Procedure,  which  reads:  "Any  executor  or  administrator 
who  fraudulently  sells  any  real  estate  of  a  decedent  contrary  to 
or  otherwise  than  under  the  provisions  of  this  chapter,  is  liable 
in  double  the  value  of  the  land  sold,  as  liquidated  damages,  to 
be  recovered  in  an  action  by  the  person  having  an  estate  of 
inheritance  therein." 

Counsel  is  mistaken  in  supposing  that  this  section  authorizes 
the  recovery  upon  the  bond  of  the  administrator.  The  preceding 
one  (§  1571)  provides  for  an  action  upon  the  bond  in  case  of 
neglect  or  misconduct  in  the  proceedings  of  the  executor  in  rela- 
tion to  any  sale.  It  reads :  "  If  there  is  any  neglect  or  miscon- 
duct in  the  proceedings  of  the  executor  in  relation  to  any  sale, 
*by  which  any  person  interested  in  the  estate  suffers  any  damage, 
the  party  aggrieved  may  recover  the  same  in  an  action  upon  the 
bond  of  the  executor  or  administrator,  or  otherwise."  And 
this  is  followed  by  the  provisions  of  section  1572  which  make 
the  executor  or  administrator,  as  the  case  may  be,  who  fraudu- 
lently sells  any  real  estate  of  a  decedent,  but  not  the  sureties, 
liable  in  double  the  value  of  the  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  having  an 
estate  of  inheritance  therein.  It  is  evident,  therefore,  that 
section  1572  of  the  Code  of  Civil  Procedure  affords  no  warrant 
for  an  action  upon  the  bond  of  the  administrator  for  the 
recovery  of  double  the  value  of  the  land  alleged  to  have  been 
.fraudulently  sold  by  the  administrator.  Nor  does  the  com- 
plaint in  question  contain  sufficient  averments  to  entitle  the 
plaintiffs  to  recover  under  the  provisions  of  section  1571,  supra. 
The  right  there  given  (upon  the  bond)  is  to  any  person  in- 
-terested  in  the  estate  who  suffers  damage.  The  complaint  con- 
tains no  averment  with  respect  to  any  proceedings  in  the  Probate 
•  Court  having  jurisdiction  of  the  estate  of  the  deceased  Hill  sub- 
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sequent  to  the  confirmation  of  the  sale  of  the  land,  but  docs 
show  affirmatively  that  the  land  was  sold  for  its  full  value,  to 
wit,  $6,948.  Presumptively,  of  course,  the  Probate  Court  Las 
required,  or  will  require,  the  administrator  to  make  proper 
disposition  of  the  money.  If  it  properly  belongs  to  the  plaint- 
iffs in  the  present  suit  it  will  doubtless  go  to  them  under  the 
decree  of  the  Probate  Court.  If,  under  the  decree  of  distribu- 
tion, they  should  be  awarded  the  money  realized  on  the  sale  of 
the  land,  shown  by  the  complaint  in  the  present  action  to  have 
been  its  true  value,  they  would  not  be  pecuniarily  damaged  by 
the  alleged  misconduct  of  the  administrator,  and  cannot  re- 
cover the  same  amount  in  another  and  independent  action.  In 
so  far  as  the  complaint  here  shows  the  remedy  of  the  plaintiffs  is 
in  the  Probate  Court. 
Judgment  affirmed. 

McKiNSTRY,  J.,  and  McKee,  J.,  concurred. 


[No.  9701.     Department  One.-^uly  30,  1885.] 

WM.  A.  SCOLLAY,  Appellant,  v.  THE  COUNTY  OF 

BUTTE,  Respondent. 

Municipal  Corporations — Counties — Powers  Involving  Exercise  of 
Judgment  Cannot  be  Delegated. — Powers  conferred  upon  a  mu- 
nicipal corporation,  involving  the  exercise  of  judgment  and  discre- 
tion, are  in  the  nature  of  public  trusts,  and  cannot  be  delegated  to 
others. 

Id. — Board  of  Supervisors — Contract  for  Coujiction  of  Debt  due 
County — Delegation  of  Power  to  Conduct  Litigation. — The 
board  of  supervisors  of  a  county  has  power  to  contract  for  the  col- 
lection of  a  debt  due  the  county;  but  in  the  exercise  of  that  power 
it  has  no  authority  to  delegate  to  others,  whom  it  employs  for  that 
purpose,  the  power  to  determine  whether  to  commence  a  suit  in  the 
name  of  the  county,  and  to  retain  attorneys  to  manage  the  prose- 
cution thereof,  nor  to  abdicate  its  control  of  such  a  suit,  or 
make  its  compromise  or  settlement  dependent  upon  the  consent  of 
strangers. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Butte 
County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm,  M,  Pierson,  and  //.  C.  Newhall,  for  Appellant 
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The  board  of  supervisors  had  power  to  enter  into  the  contract 
in  question.  Such  contract  is  not  tdlra  vires,  (Pol.  Code,  §§ 
4000,  4003,  4046;  1  Dillon  on  Municipal  Corp.  §  89;  Smith  v. 
Sacramento,  13  Cal.  531;  Homblower  v.  Duden,  35  Cal.  664; 
Colusa  County  v.  De  Jarn-ett,  55  Cal.  373;  Beats  v.  Evans,  10 
Cal.  459.)  The  contract  being  executed,  the  defendant  having 
received  its  benefit,  is  estopped  to  deny  its  validity.  (Dillon  on 
Municipal  Corp.  §§  457,  935,  936;  Meyer  v.  Broum,  65  Cal. 
583;  Green  Bay  R.  R.  Co,  v.  Union  I.  Co,  107  U.  .S.  98;  Hitch- 
cock  v.  Oalveston,  96  TJ.  S.  351;  Moore  v.  Mayor  of  N,  Y.  73 
N,  Y.  245 ;  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  ^dO;Argenti 
V.  San  Francisco,  16  Cal.  264;  Pimental  v.  San,  Fraiicisco,  21 
Cal.  361 ;  Pixley  v.  W,  P,  R,  R.  Co.  33  Cal.  183;  Miners'  Ditch 
Co,  V.  Zellerhach,  37  CaJ.  542;  Bradley  v.  Ballard,  65  111.  414; 
State  Board  v.  Citizens  Str&et  Ry.  Co.  47  Ind.  407;  Hays  v. 
Galion  Gas  Light  etc,  Co,  29  Ohio  St.  330;  Railway  Co,  v. 
McCarthy,  96  U.  S.  258;  Perkins  v.  Portland  R,  R.  Co,  47 
Me.  573;  Rutland  R,  Co.  v.  Proctor,  29  Vt.  93;  Oil  Creek 
R.  R.  Co,  V.  Penn.  T,  Co,  83  Pa.  St.  160;  Darst  v.  Gale,  83 
111.  136;  Thompson  v.  Lambert,  44  Iowa,  239.) 

1.  S,  Belcher,  John  C.  Gray,  Chas.  F,  Lott,  L,  C.  Granger, 
and  A.  F.  Jones,  for  Eespondent. 

The  board  of  supervisors  had  no  power  to  make  the  contract, 
or  to  bind  the  county  by  its  perfonnance.  (Pol.  Code,  §§  4003, 
4046;  Cooley  on  Const.  Lim.  233;  Potter  on  Corp.  §  544;  Dillon 
on  Municipal  Corp.   §§  10,  457;  City  of  Eufaula  v.  McNab, 

67  Ala.  588;  Branham  v.  San  Jose,  24  Cal.  585;  Donovan  v. 
Mayor  of  N,  Y,  33  N.  Y.  293 ;  McDonald  v.  Mayor  of  N.  Y. 

68  N.  Y.  23;  Halstead  v.  Mayor  of  N.  Y.  3  N.  Y.  430; 
School  Directors  v.  Fogleman,  76  111.  189;  Tower  of  South  Ot- 
tawa V.  Perkins,  94  II.  S.  261;  McCoy  v.  Briant,  53  Cal.  247; 
Minturn  v.  Larue,  23  How.  436 ;  Linden  v.  Case,  46  Cal.  174 ; 
McCracken  v.  San  Francisco,  16  Cal.  619.)  All  persons  con- 
tracting with  a  municipal  corporation  are  bound  to  inquire  into 
the  power  of  the  corporation  or  its  officers  to  make  the  contract; 
and  whenever  the  contract  is  idtra  vires,  the  corporation  may 
plead  ii«s  invalidity  as  a  defense  to  an  action  founded  thereon. 
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The  doctrine  of  estoppel  has  no  application  to  such  a  case. 
(Dillon  on  Municipal  Corp.  §  457;  Donovan  v.  Mayor,  etc,  33 
N.  Y.  293;  McDonald  v.  Mayor,  etc.  G8  X.  Y.  5J3;  Halsted 
V.  Mayor  etc,  3  N.  Y.  430;  School  Directors  v.  Fogleman,  70 
111.  189;  South  Ottawa  v.  PerHns,  94  U.  S.  261;  State  v. 
Kirkley,  29  Md.  85;  McCoy  v.  Briant,  53  Cal.  247;  Martin  v. 
Z'ellerhach,  38  Cal.  300;  Marsh  v.  Fulton  Co,  10  Wall.  676; 
Austin  V.  Coggeshall,  12  B.  I.  329 ;  Hodges  v.  Buffalo,  2  Denio, 
110;  Phelan  v.  San  Francisco,  6  Cal.  531;  San  Diego  W.  Co. 
V.  iSan  Diego,  59  Cal.  517;  Los  Angeles  Oas  Co,  v.  Toberman, 
61  Cal.  199;  itfayor  v.  Ray,  19  Wall.  469.) 

McKee,  J.  —  In  the  year  1876,  Butte  County  i^as  the  owner 
and  holder  of  two  hundred  railroad  bonds  of  the  California 
Northern  Railroad  Company,  secured  by  mortgage,  the  principal 
and  interest  of  which  had  become  due  and  payable ;  but  the  com- 
pany would  not  pay,  and  the  county  was  desirous  of  collecting 
them.  Under  those  circumstances  two  persons,  W.  S.  Watson, 
and  William  Corcoran,  proposed  to  the  board  of  supervisors  of 
the  county  that  they  would  collect  them  without  attorney's  fees, 
expenses,  or  costs  to  the  county,  for  fifty  cents  on  the  dollar. 
The  board  accepted  the  proposal,  and  on  the  3d  of  October,  1876,  a 
written  contract  to  that  effect  was  drawn  and  signed  by  the  chair- 
man of  the  board  in  the  name  of  the  county,  and  by  Watson  and 
Corcoran ;  and  the  contract  thus  signed  was  ratified  by  the  board. 

By  the  terms  of  the  contract  the  bonds  were  to  be  delivered 
to  Watson  and  Corcoran  for  collection;  they  were  to  commence 
within  sixty  days,  "proceedings,''  or  "negotiations,"  or  "a 
proper  suit,"  for  their  collection  and  "  prosecute  the  matter  with- 
out any  unnecessary  delay,"  without  costs  or  charges,  or  attor- 
ney's fees,  and  when  collected  retain  to  their  own  use  fifty  per 
cent  of  the  amount  collected  "in  full  payment  of  themselves, 
their  agents,  attorneys,  and  employees  employed  of  engaged  in 
the  matter."  It  was  also  "  mutually  understood  and  agreed  that 
oitlier  of  the  parties  hereto  may  compromise  the  matter  of  pay- 
ing said  bonds  with  said  railroad  company,  upon  such  terms  and 
conditions  as  they  may  deem  just  and  equitable,  but  no  com- 
promise so  made  shall  be  final  or  binding  without  the  express 
written  consent  of  the  parties  hereto." 
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On  the  2d  of  December,  187G,  foreclosure  proceediBgs  upon 
the  bonds  and  mortgage  were  commenced  against  the  railroad 
company.  These  were  continued  for  about  seven  years  without 
other  result  than  the  recovery  of  a  final  judgment  for  tlie  princi- 
pal and  interest  due  upon  the  bonds;  but  for  the  execution  of 
this  judgment,  so  far  as  appears  from  the  complaint,  no  steps 
were  taken;  and  under  these  circumstances  the  board  of  super- 
visors of  the  county  on  the  15th  of  May,  1883,  compromised  and 
settled  with  the  railroad  company  without  the  consent,  written 
or  otherwise,  of  Watson  and  Corcoran,  and  received  from  the 
company  $20,000,  which  it  accepted  in  full  satisfaction  of  the 
bonds  and  release  of  the  mortgage.  It  is  alleged  that  "when 
this  settlement  was  made  there  was  due  and  payable  on  said 
bonds  the  sum  of  $47,058.80,  which  could  and  would  have  been 
collected  and  received  by  the  county  but  for  the  unauthorized 
compromise  and  settlement  by  the  board.*^  Five  months  after 
this  settlement  Watson  and  Corcoran  assigned  the  contract  to 
the  plaintiff  and  appellant,  who  presented  a  claim  to  the  board 
of  supervisors  for  $23,329.40,  due  upon  said  contract.  The 
claim  was  rejected  and  hence  this  suit.  The  answer  of  the 
county  to  the  complaint  is  that  the  contract  was  ultra  vires. 

When  the  contract  was  made  the  powers  of  the  several  counties 
of  the  State  as  defined  by  the  legislature  were  contained  in  the 
following  sections  of  the  Political  Code:  — 

"  Section  4000.  Every  county  is  a  body  politic  and  corpo- 
rate, and  as  such  has  the  powers  specified  in  this  Code,  or  in 
special  statutes,  and  such  powers  as  are  necessarily  implied  from 
those  expressed. 

"  Section  4001.  Its  powers  can  only  be  exercised  by  the 
board  of  supervisors,  or  by  agents  and  oflBcers  acting  under 
their  authority,  or  authority  of  law. 

"  Section  4003.     It  has  power :  — 

"  1.  To  sue  and  be  sued. 

"  3.  To  make  such  contracts  and  purchase  and  hold  such  per- 
sonal property  as  may  be  necessary  to  the  exercise  of  its  powers. 

"  4.  To  make  such  orders  for  the  disposition  or  use  of  prop* 
crty  as  the  interests  of  its  inhabitants  require." 

And  the  board  of  supervisors  as  agents  of  the  county  were 
dolled  with  the  following  jurisdiction  and  powers:  — 
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"  Section  4046.  The  boards  of  supervisors  in  their  respective 
counties  have  jurisdiction  and  power  under  such  limitations 
and  restrictions  as  are  prescribed  by  law:  — 

*'  8.  To  purchase,  receive  by  donation,  or  lease,  any  real  or 
personal  property,  necessary  for  the  use  of  the  county,  preserve, 
take  care  of,  manage  and  control  the  same. 

'^  10.  To  sell  at  public  auction  at  the  court  house  door  after 
thirty  days'  previous  notice  ...  to  the  highest  bidder  for 
cash,  any  property,  real  or  personal,  belonging  to  the  county. 

*'  15.  To  direct  and  control  the  prosecution  and  defense  of  all 
suits  to  which  the  county  is  a  party. 

"  2G.  To  do  and  perform  all  other  acts  and  things  required 
by  law,  not  in  this  title  enumerated,  or  which  may  be  necessary 
to  the  full  discharge  of  the  duties  of  the  chief  executive  authority 
of  the  county  government,"  etc.,  etc. 

These  provisions  constituted  the  charter  of  the  county  upon 
the  subjects  to  which  they  relate ;  and  for  the  declared  purposes 
and  objects  within  its  jurisdiction,  the  board  could  exercise  the 
powers  expressly  granted  to  it  and  those  which  were  necessarily 
or  fairly  implied  in  or  incident  to  them. 

Bailroad  bonds  belonging  to  a  county  are  property  upon 
which  the  county  may  sue,  and  about  which  the  board  of  super- 
visors may  make  such  orders  as  it  may  deem  best  for  the  inter- 
ests of  the  county,  with  reference  to  the  use  or  disposition  of  the 
same,  in  the  mode  prescribed  for  the  exercise  of  its  powers.  No 
orders  were  made  for  the  sale  of  the  bonds  in  the  mode  pre- 
scribed by  subdivision  10  of  section  4046,  supra.  The  contract 
was  for  their  collection  by  negotiations  or  other  proceedings,  or 
by  suit.  No  question  is  made  as  to  the  power  of  the  county  to 
sue.  Such  a  power  implies  the  power  to  employ  an  agent  to 
commence  and  prosecute  a  suit,  unless  the  law  itself  has  provided 
for  the  county  a  law  officer  whose  duty  it  is  to  commence  and 
prosecute  suits  for  the  county.  Such  an  officer  has  been  pro- 
vided in  the  district  attorney,  whose  duty  it  is,  as  the  lej^al 
adviser  of  the  county  ..."  to  defend  all  suits  brought  against 
...  his  county,  and  prosecute  ...  all  actions  for  the  re- 
covery of  debts,  fines,  penalties,  and  forfeitures  accruing  to 
.  .  .  his  county  " ;  and  to  collect  and  receipt  for  the  same  in 
his  official  capacity.     (Subd.  3,  4,  §  4256,  Pol.  Code.) 
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In  Homblower  v.  Dvderv,  35  Cal.  660,  it  was  held,  upon  the 
authority  of  Smith  v.  The  Mayor  of  Sa-cramentOj  13  Cal.  533, 
that  while  the  power  to  employ  other  counsel  than  the  district 
attorney  to  commence  and  prosecute  suits  for  the  county  was  not 
expressly  conferred  on  the  board  of  supervisors,  it  was  obviously 
embraced  in  the  general  power  to  do  and  perform  all  such  other 
acts  and  things  as  may  be  strictly  necessary  to  the  full  discharge 
of  the  powers  and  jurisdiction  conferred  on  the  board,  and  in  the 
power  to  control  the  prosecution  and  defense  of  all  suits  to  which 
the  county  is  a  party. 

Accepting  that  as  a  correct  rendition  of  the  powers  conferred 
on  the  board  of  supervisors  in  respect  to  the  prosecution  and 
defense  of  suits  to  which  the  county  may  be  a  party,  the  contract 
under  consideration  is  not  of  that  character.  The  plaintiff  docs 
not  allege  that  his  assignors  were  attorneys  or  counselors  at  law, 
or  that  they,  or  the  board  of  supervisors,  contracted  for  legal 
services  to  be  rendered  by  them  in  connection  with  or  independ- 
ent of  the  district  attorney.  The  subject-matter  of  the  action  was 
the  collection  of  choscs  in  action  which  belonged  to  the  county. 
Without  obtaining  any  order  or  instructions  from  the  board  to 
sue,  the  contracting  parties  agreed  "  to  commence  a  proper  suit, 
or  proceeding,  or  negotiation,  for  the  collection  of  the  amount 
due  upon  said  bonds,  within  sixty  days  from  date,  and  to  faith- 
fully and  diligently  prosecute  the  same  until  a  final  judgment 
or  settlement,  without  any  cost  or  charge  to  the  county ;  .  .  . 
and  to  accept  in  full  for  all  services  to  be  rendered  by  them,  or 
attorneys  they  may  employ  in  the  matter,  the  sum  of  fifty  per 
cent  upon  each  and  every  dollar  so  collected  by  them  of  the 
cmounts  due  upon  said  bonds,"  etc. 

It  may  be  conceded  that  the  board  of  supervisors  had  power 
to  contract  for  the  collection  of  the  property  of  the  county;  but 
in  the  exercise  of  that  power  it  had  no  authority  to  delegate  to 
others,  whom  it  employed  for  that  purpose,  the  power  to  deter- 
mine whether  to  commence  a  suit  in  the  name  of  the  county,  and 
to  select  and  employ  attorneys  to  commence  and  prosecute  such  a 
suit ;  nor  to  abdicate  its  control  of  the  prosecution  of  such  a  suit, 
or  to  make  its  compromise  or  settlement  dependent  upon  the 
written  consent  of  strangers.  The  commencement  of  a  lawsuit, 
the  selection  and  emplo3ment  of  attorneys  to  commence  and 
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prosecute  it,  and  the  com  prom  i>iO  and  settlement  of  the  same  are 
acts  which  involve  the  exercise  of  judgment  and  discretion;  and 
it  is  well  settled  that  powers  conferred  upon  a  municipal  corpor- 
ation to  do  such  acts  cannot  be  delegated  to  others.  Such 
powers  are  in  the  nature  of  public  trusts  conferred  upon  the 
corporation  for  the  public  benefit,  and  cannot  be  vicariously 
exercised.  (Cooley's  Const.  Lim.  204.)  Hence  the  contract  in 
suit  was  ultra  vires;  and  the  court  below  properly  sustained  the 
demurrer. 

Eoss,  J.,  and  McKinstrV,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  9136.    Department  One.— July  30,  1886.] 

I.  H.  WALTON,  Respondent,  v.  JAMES  KAENES, 

Appellant. 

AcBEEMENT — Real  ESTATE — STATUTE  OF  Fbauds. — ^An  Oral  agreement 
under  which  the  defendant  advanced  money  for  the  plaintiff  to  pay 
certain  instalments  upon  a  contract  for  the  purchase  of  land,  the 
defendant  being  named  in  the  contract  as  a  purchaser,  but  really 
acting  for  the  plaintiff  in  pursuance  of  the  agreement,  held,  to  be 
valid,  and  not  within  the  Statute  of  Frauds. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Fresno,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  compel  an  assignment  of  the  con- 
tract of  sale  mentioned  in  the  opinion.  Judgment  was  rendered 
for  the  plaintiff  in  the  court  below.  The  remaining  facts  are 
stated  in  the  opinion  of  the  court. 

Campbell  &  Hinds,  for  Appellant. 

Sayle  &  Harris,  for  Respondent. 

McKee,  J.  —  This  case  as  presented  by  the  record  is  this: 
By  a  verbal  arrangement  between  plaintiff  and  defendant  in  the 
action,  entered  into  pending  a  contest  between  the  plaintiff  and 
other  persons,  before  the  land  agent  of  the  Southern  Pacific 
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Railroad  Company,  for  the  right  to  purchase  from  the  company 
the  southwest  quarter  of  section  3,  township  14  south,  range  22 
east,  M.  D.  base  and  meridian,  the  defendant  agreed,  "if  the 
contract  of  sale  should  be  awarded  plaintiff  to  advance  for  him 
the  money  necessary  to  make  the  first  payment  upon  the  land, 
and  the  plaintiff  agreed  to  repay  the  defendant  the  moneys  ad- 
vanced by  him  for  that  purpose  with  interest  at  one  and  a  half 
per  cent  per  month  from  the  date  of  the  advances  \intil  paid,  and 
to  secure  their  pa}Tnent  by  causing  the  contract  of  sale  to  be  is- 
sued in  the  name  of  the  defendant  to  be  held  by  him  until  repay- 
ment when  the  contract  was  to  be  assigned  to  the  plaintiff/* 

The  right  to  purchase  was  awarded  to  the  plaintiff,  and  on  the 
15th  of  December,  1881,  defendant  advanced  for  him  the  sum 
of  $492,  as  the  first  payment  of  the  purchase  money  of  the  land. 
At  plaintiff^s  request  the  contract  of  sale  was  made  in  the  name 
of  the  defendant  and  delivered  to  him.  Twelve  months  after 
the  transaction  of  purchase  another  payment  for  interest  in 
advance  becoming  due  on  the  contract,  defendant,  at  plaintiff's 
request,  advanced  it  for  the  plaintiff  upon  the  same  terms  as  to 
interest  and  security.  These  advances  and  the  interest  thereon 
aggregated  the  sum  of  $895.  This  sum  the  plaintiff  on  the  22d 
of  January,  1883,  tendered  to  the  defendant,  with  a  request  for 
the  assignment  of  the  contract.  The  defendant  refused  to  accept 
the  money  or  to  assign  the  contract,  and  he  contends  that  he 
had  the  right  to  do  so,  because,  as  the  verbal  agreement  between 
him  and  the  plaintiff  related  to  real  property,  it  was  void. 

But  it  is  not  void ;  because  as  the  contract  of  sale  was  taken 
by  the  defendant  as  security  for  repa3Tnent  of  the  advances  made 
by  him  for  the  plaintiff  in  purchasing  the  land,  a  resulting  trust 
in  the  land  was  created  to  the  extent  of  the  advances.  Section 
853  of  the  Civil  Code  declares :  "  When  a  transfer  of  real  prop- 
erty is  made  to  one  person,  and  the  consideration  thereof  is  paid 
by,  or  for  another,  a  trist  is  presumed  to  result  in  favor  of  the 
person  by,  or  for  ichom  snch  payment  was  made.'* 

Where  a  resulting  trust  exists  the  Statute  of  Frauds  hae  no 
application.     (Millard  v.  Hathaway,  27  Cal.  139.) 

Judgment  and  order  affirmed. 

Eoss^  J.,  concurred. 
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McKixsTRY,  J.,  concurring.  —  As  I  understand  the  transac- 
tion, the  plaintiff  paid  the  whole  of  tlie  purchase  money  which 
was  in  fact  paid.  The  money  was  loaned  by  the  defendant  to 
the  plaintiff,  and  the  former  paid  it  to  the  railroad  company  as 
agent  of  the  latter.  The. case  is  not  affected  by  the  circumstance 
that  other  payments  may  remain  to  be  made  on  the  contract. 
Certainly  the  defendant  is  in  no  better  position  than  if  he  had 
actually  made  all  the  other  payments  himself.  Although  a 
verbal  agreement  by  A  to  purchase  land  for  B  may  not  be  given 
in  evidence  to  establish  a  resulting  trust  where  the  entire  pur- 
chase money  had  been  paid  by  A  and  the  conveyance  taken  in 
his  name,  yet  if  any  part  of  the  purchase  money  is  shown  to 
have  ?)een  paid  by  B,  a  verbal  agreement  may  then  be  proved 
which  shall  have  the  effect  to  deprive  A  of  all  beneficial  interest 
in  the  purchase,  and  to  clothe  the  entire  estate  in  his  hands  with 
a  trust  in  favor  of  B.     {Hidden  v.  Jordan,  21  Cal.  92.) 


[No.   20120.    Department  Two.^uly  30,   1886.] 

EX  PAETE  CHARLES  L.  DRESSLER  ON  HABEAS 

CORPUS. 

Habeas  Cobpus — ^Witness — Unseasonable  Detention. — ^A  person  who 
has  been  detained  as  a  witness  for  ninety  days,  and  after  several 
continuances  of  the  ease  not  satisfactorily  accounted  for,  is  entitled 
to  his  discharge  on  habeas  corpus. 

Appl  [CATION  for  a  writ  of  habeas  corpus.  The  facts  are 
stated  in  the  opinion  of  the  court. 

John  D.  Whaley,  for  Petitioner. 

«7.  N.  E.  Wilson,  Contra. 

The  CouBT.  —  We  are  of  opinion  that  the  petitioner  is  en- 
titled to  his  discharge  under  article  i.,  section  6  of  the  Constitu- 
tion, which  provides  that  witnesses  shall  not  be  unreasonably- 
detained.  It  appears  that  the  witness  has  been  detained  as  such 
for  ninety  days,  and  there  have  been  several  continuances  in  the 
case  which  are  not  satisfactorily  accounted  for. 

The  petitioner  is  discharged  from  custody. 
Lxyn.  CAi.. — 17 
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[No.  9665.     In  Bank.—July  30,  1885.J 

PIO  PICO,  Appellant,  v.  B.  COHN  et  al., 
Respondents. 

New  Trial — Ebrobs  of  Law — Failure  to  Speciit. — Where  the  errors 
of  law  upon  which  a  motion  for  new  trial  was  made  are  not  speci- 
fied in  the  statement,  it  will  be  presumed  that  they  were  disre- 
garded by  the  court  on  the  hearing  of  the  motion. 

Id. — Insufficiency  of  Evidence — Discretion  of  the  Ck)UBT. — A  mo- 
tion for  a  new  trial  on  the  ground  of  insufficiency  of  the  evidence 
to  justify  the  verdict  or  decision  is  addressed  to  the  sound  legal 
discretion  of  the  court,  and  an  order  granting  a  new  trial  will  not 
be  reversed  on  appeal  unless  it  appears  that  there  has  been  a 
manifest  abuse  of  discretion. 

Appeal  from  an  order  of  the  Superior  Court  of  the  county 
of  Los  Angeles  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Olassell,  Smith  &  Paiton,  Braves  &  Chapman,  and  A.  D, 
Splivalo,  for  Appellant. 

Brwnson  &  Wells,  and  E,  H,  Chapman,  for  Respondents, 
cited  O'Brien  v.  Brady,  23  Cal.  243,  and  other  cases  cited  in 
the  opinion. 

Thornton,  J.  —  This  is  an  appeal  from  an  order  granting 
the  motion  of  defendants  for  a  new  trial.  The  notice  of  the 
motion  for  a  new  trial  stated  that  it  would  be  made  on  errors 
of  law,  and  the  insufficiency  of  the  evidence  to  justify  the 
decision. 

As  the  errors  of  law  were  not  specified  as  directed  by  the 
Code,  we  must  presume  that  they  were,  in  accordance  with  the 
statute  (Code  Civ.  Proc.  §  659,  subd.  3),  disregarded.  The 
ground  of  insufficiency  of  evidence  alone  remains. 

On  the  hearing  of  the  above  motion,  the  court,  on  the  24th 
of  May,  1884,  made  an  order  granting  it,  unless  the  plaintiff 
within  five  days  file  his  written  consent  to  a  modification  of  the 
decree  herein,  so  that  it  shall  require  the  payment  by  plaintiff 
to  defendants  within  thirty  days  from  the  date  of  the  order  of 
the  sum  of  $138,000,  with  legal  interest  from  such  date,  instead 
of  the  sum  of  $103,000  as  stated  in  the  decree,  and  on  the  filing 
l)y  the  f)laintiff  within  the  time  mentioned  of  his  assent  to  such 
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modification,  the  new  trial  be  denied  and  the  judgment  modified 
accordingly.  The  plaintiff  refused  his  consent  to  this  modifica* 
tion,  and  a  new  trial  was  ordered. 

The  order  could  only  have  been  granted  on  the  grounds  on 
which  it  was  asked  by  defendants.  The  defendants  had  nothing 
to  say,  and  were  not  called  on  to  say  anything  in  regard  to  the 
modification  set  forth  in  the  above  order.  The  plaintiff  having 
refused  to  give  his  consent,  the  motion  of  defendants  then  stood 
as  if  no  such  order  had  been  made.  We  are  thus  driven  to  pass 
on  the  order  for  a  new  trial  as  having  been  made  on  the  insuffi- 
ciency of  the  evidence  to  justify  the  court's  decision.  If  we 
were  to  reverse  the  order,  the  judgment  for  $103,000  would 
stand  unchanged,  although  the  court  had  substantially  admitted 
an  error  in  the  decree  in  requiring  the  plaintiff  to  consent  to  a 
change  in  it,  requiring  him  to  pay  a  much  larger  sum,  as  a 
condition  to  its  refusing  defendants*  motion.  This  would  seem 
to  be,  under  the  circumstances,  clearly  unjust. 

The  learned  counsel  for  plaintiff  is  obviously  mistaken  in 
assuming  that  the  defendants,  in  their  specifications  of  the 
insufficiency  of  the  evidence,  have  failed  to  make  objection  to  so 
much  of  the  findings  as  would  justify  the  judgment  rendered  by 
the  court  below,  or  that  their  specifications  only  extended  to  the 
amount  which  the  plaintiff  should  be  adjudged  to  pay. 

It  will  be  observed  that  the  case  of  plaintiff  rests  upon  the 
allegation  that  defendant  Cohn  agreed  to  advance,  and  did 
advance  certain  sums  of  money  to  plaintiff,  to  secure  the  pay- 
ment of  which  the  deed  executed  by  him  to  defendants,  sought 
herein  to  be  declared  and  adjudged  a  security,  was  given.  This 
was  denied  by  defendants,  who  set  up  that  there  was  no  advance 
made  or  agreed  to  be  made  by  Cohn,  but  that  the  money  paid 
to  the  plaintiff  by  defendants  was  a  payment  for  the  property 
in  controversy,  absolutely  purchased  of  plaintiff  by  defendants, 
and  that  the  deed  was  made  on  such  purchase,  and  not  at  all  as 
security  for  the  payment  of  any  sum  whatever.  Now  one  of 
the  specifications  of  insufficiency  goes  to  this  issue.  The  defend- 
ants set  forth  in  their  specifications  that  the  evidence  is  insuffi- 
cient to  sustain  so  much  of  finding  four  as  finds  that  it  was 
understood  and  agreed  that  said  Cohn  should  advance  the 
amount  of  said  liens  as  estimated  by  him,  but  on  the  contrary, 
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the  evidence  shows  that  Cohn  absolutely  refused  to  advance  any 
money  for  and  on  account  of  said  Pico. 

This  matter  of  advance  goes  to  the  very  foundation  of  plaint- 
iffs case ;  for  if  there  was  no  agreement  for  an  advance,  and  no 
advance,  the  case  of  the  plaintiff  is  at  an  end. 

There  are  other  matters  specified  of  the  same  character,  but 
for  the  purposes  of  the  argument  no  others  need  be  stated. 

In  Peters  v.  Foss,  16  Cal.  357,  it  was  held  that  a  motion  for 
a  new  trial  is  addressed  to  the  sound  discretion  of  the  court,  and 
this  court  can  interfere  only  in  case  of  a  plain  abuse  of  discretion 
by  the  court  below.  This  court  affirmed  the  same  rule  in 
Quinn  v.  Kenyon,  22  Cal.  82,  and  in  the  opinion  it  is  said: 
*^  It  is  only  in  rare  instances  and  upon  very  strong  grounds  that 
this  court  will  set  aside  an  order  granting  a  new  trial."  And 
it  has  been  unifonnly  held  by  this  court  that  a  motion  for  a  new 
trial  on  the  ground  of  insufficiency  of  the  evidence  to  justify  the 
verdict  or  decision  is  addressed  to  the  sound  legal  discretion  of 
the  court  below,  and  that  on  appeal  from  an  order  granting  a 
new  Irial  this  court  will  npt  reverse  the  order  unless  it  appears 
that  there  has  been  a  manifest  abuse  of  discretion.  (Hall  v. 
Barl  Emily,  33  Cal.  522 ;  Phelps  v.  Union  C,  M.  Co.  39  Cal. 
410;  Pierce  v.  Schaden,  55  Cal.  406;  Bronner  v.  Wetzlar,  55 
Cal.  419;  Gerold  v.  The  I.  M,  Brunswich  Co.  67  Cal.  124.) 
As  we  find  no  abuse  of  discretion  in  making  the  order  herein 
appealed  from,  we  should  act  in  utter  disregard  of  a  well-settled 
rule  of  this  court  were  we  to  disturb  the  order  in  this  case. 

Our  judgment  is  that  the  order  should  be  affirmed,  and  it  is 
ordered  accordingly. 

Morrison,  C.  J.,  Eoss,  J.,  Myrick,  J.,  and  McKinstry,  J., 
concurred. 

Rehearing  denied. 
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INo.  20080,     Department  Two.— July  31,  1885.J 

EX  PARTE   B.  EK^ST  TITTEL  OX  HABEAS 

CORPUS. 

Contempt — Judgment  Debtor — Satisfaction  of  Judgment. — In  a  pro- 
ceeding for  contempt  against  a  judgment  debtor  for  failing  to  com- 
ply will)  the  judgment,  a  satisfaction  by  the  plaintiff  and  an  as- 
signee of  the  judgment  on  file  and  of  record  is  a  sufficient  answer 
to  the  charge  of  contempt  made  by  one  not  a  party  to  the  suit, 
but  wbo  claims  under  another  assignment  of  tke  judgment,  the 
alleged  priority  of  which  is  disputed. 

Application  for  a  writ  of  habeas  corpus.  The  petitioner 
was  held  in  custody  under  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  committing  him  to  jail  for 
contempt  in  refusing  to  comply  with  a  judgment  of  that  court. 

The  remaining  facts  are  stated  in  the  opinion  of  the  court. 
Robert  Ash,  for  Petitioner. 
M.  0,  Cobb,  Contra. 

The  Court.  —  When  this  proceeding  was  commenced,  satis- 
faction of  the  judgment  had  been  filed  by  an  assignee  of  the 
judgment,  one  Henry  Huber,  and  entered  of  record.  Before 
that  time  the  assignee  had  filed  his  assignment  from  plaintiff 
with  the  clerk  of  the  court,  entitled  in  the  case  of  Lichtnoch  v. 
Tittel,  and  with  the  papers  in  that  ease.  This  assignment 
authorized  the  assignee  Huber  to  prosecute  the  suit  above  en- 
titled, to  collect  the  judgment  and  receipt  therefor,  and  to  enter 
satisfaction  thereof  in  the  name  of  the  assignor  or  otherwise,  as 
he  shall  deem  proper.  Subsequently,  on  the  day  the  order  on 
defendant  to  show  cause  why  he  should  not  be  adjudged  guilty 
of  contempt  in  not  obeying  the  judgment  of  the  court  was  made, 
a  satisfaction  piece  of  the  same  judgment  was  signed,  acknowl- 
edged, and  filed  by  Huber  and  Lichtnock.  So  when  the  proceed- 
ing w^as  commenced,  and  when  the  motion  to  punish  for  contempt 
was  heard,  the  record  showed  that  the  judgment  was  satisfied  and 
no  longer  existed. 

This  proceeding  is  prosecuted  by  one  C.  W.  Cramer,  who 
claims  to  be  an  assignee  prior  to  Huber.  Here  when  the  motion 
to  commit  was  heard  was  a  satisfaction  of  the  judgment  by  the 
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plaintiff  in  the  action  on  file  and  of  record.  This  is  a  sufficient 
answer  to  the  charge  of  contempt  by  a  person  not  a  party  to  the 
suit,  claiming  under  an  alleged  prior  assignment,  the  priority  of 
which  is  disputed. 

The  petitioner  is  entitled  to  his  discharge ;  and  it  is  so  ordered. 


[No.  9670.    Department  One. — August  1,  1885.] 
W.  T.  SMITH  ET  AL.,  Respondents,  v.  THOMAS  CUNNING- 
HAM, Appellant. 

Attachment — Crops  Grown  bt  Adverse  Possessor. — Crops  grown 
upon  land  by  a  person  in  the  actual,  exclusive,  and  adverse  posses- 
sion thereof,  cannot  be  attached  as  the  property  of  the  legal  owner 
of  the  land. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

W.  L.  Dudley,  for  Appellant. 

George  E.  McStay,  and  Mich.  Mvllany,  for  Respondents. 

Searls,  C.  —  This  action  was  brought  to  recover  a  quantity 
of  hay  or  its  value. 

Plaintiffs  had  judgment. 

Defendant  moved  for  a  new  trial,  which  was  refused,  and  the 
cause  comes  up  on  appeal  from  the  judgment  and  order  denying 
the  motion  for  a  new  trial. 

In  October,  1882,  plaintiff  Mary  V.  Smith  entered  upon  the 
northwest  quarter  of  section  17,  township  3  north,  range  9  east, 
M.  D.  M.,  in  good  faith  as  a  pre-emption  claimant,  claiming  the 
right  to  pre-empt  the  same  under  the  laws  of  the  United  States, 
and  has  ever  since  occupied  and  cultivated  and  has  been  con- 
tinuously in  the  actual  and  exclusive  possession  of  said  land  in 
good  faith  as  such  pre-emption  claimant,  holding  the  same 
adversely  to  all  other  persons. 

While  thus  in  the  actual,  exclusive,  and  adverse  possession  of 
the  land,  she  and  her  tenant  W.  F.  Smith  plowed  the  land,  and 
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sowed  it  in  wheat,  which  they  cut  and  made  into  the  hay  which 
the  defendant,  as  the  sheriff  of  San  Joaquin  County,  levied  upon' 
under  a  writ  of  attachment  duly  issued,  etc.,  against  the  property 
of  J.  Wright  Johnson. 

At  the  date  of  the  entry  of  Mary  V.  Smith  upon  the  land  in 
question,  said  J.  Wright  Johnson  was  and  still  is  the  holder  of 
the  legal  title  to  said  land. 

J.  Wright  Johnson,  though  the  legal  owner  of  the  land  in 
question,  could  not  have  maintained  an  action  to  recover  the  hay. 
Plaintiffs  were  in  the  possession  of  such  land,  holding  the  same 
adversely  to  said  Johnson;  had  cultivated,  planted,  raised,  and 
harvested  the  crop  while  so  holding  adversely. 

In  such  case  it  is  settled  an  action  of  replevin  will  not  lie. 
Such  action  cannot  be  made  the  vehicle  for  testing  the  title. 
{Pennybecker  v.  McDougcdj  46  Cal.  661 ;  Martin  v.  Thompson, 
62  Cal.  618.) 

Having  no  such  title  to  the  hay  as  would  support  an  action 
for  its  recovery,  it  was  not  subject  to  seizure  by  the  sheriff  as 
Johnson's  property,  at  the  suit  of  his  creditor. 

This  view  of  the  case  was  taken  by  the  court  below,  and 
rendered  it  unimportant  to  determine  as  to  the  validity  of  the 
writ  of  attachment  under  which  the  defendant  as  sheriff  levied 
upon  the  property.  If  regular  it  could  not  justify  him  in  tak- 
ing plaintiff's  property,  and  if  irregular  he  was  in  no  worse 
position. 

The  errors  assigned  upon  the  action  of  the  court  in  the  admis- 
sion of  testimony  so  far  as  supported  by  the  record  are  without 
merit. 

We  find  no  error  in  the  record  and  the  judgment  should  be 
affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 
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[No.  9554.     Department  One. — August  1,  1885.] 

W.  L.  SULLIVAN,  Appellant,  v.  FREDERICK  MIEB 

ET  AL.,  Respondents. 

Street  Assessment  in  Sacramento — Foreclosure  under  Act  op 
March  16,  1864 — Plaintiff — Judgment. — The  people  of  the  State 
of  California,  and  not  the  city  of  Sacramento,  is  the  proper  plain- 
tiff in  an  action  brought  under  the  Act  of  March  16,  1864,  to  fore- 
close a  street  assessment  in  the  city  of  Sacramento.  If  such  an 
action  be  brought  in  the  name  of  the  city  as  plaintiff,  the  judg- 
ment therein  is  void,  although  rendered  in  favor  of  the  people  of 
the  State  as  well  as  the  city. 

Id. — Act  of  March  16,  1864,  Constitutional. — The  provision  of  the 
Act  of  March  16,  1864,  requiring  the  action  to  be  brought  in  the 
name  of  the  people  of  the  State  of  California,  is  constitutional. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

E,  N.  Martin,  and  L.  S.  Taylor,  for  Appellant 

Wallace  £  Hastings,  for  Respondents. 

FooTE,  C.  —  In  the  trial  court,  the  plaintiff  W.  L,  Sullivan 
sued  Fred  Micr  and  Conrad  Zwickel  in  an  action  of  ejectment 
for  a  lot  of  land  in  the  city  of  Sacramento. 

The  plaintiff  introduced  in  evidence,  as  part  of  his  chain  of 
title,  a  judgment  roll  and  a  sheriff^s  deed. 

The  judgment  roll  disclosed  the  fact  that  the  complaint  was 
filed  and  summons  issued  on  the  22d  day  of  July,  1864 ;  that  the 
action  was  commenced  on  that  day.  The  action  was  for  a  delin- 
quent street  assessment  due  the  city  of  Sacramento.  The  law  by 
virtue  of  which  such  actions  could  be  brought  is  to  be  found  on 
page  183  of  the  Legislative  Acts  of  1863-64,  of  date  March  16, 
1864,  so  that  the  action  under  discussion  was  of  necessity  gov- 
erned in  its  proceedings  by  the  Act  of  March  16,  1864,  above 
referred  to. 

Upon  examination  it  is  discovered  that  the  provisions  of  that 
law  required  in  all  cases  that  the  complaint  should  name  the 
people  of  the  State  of  California  as  plaintiffs,  and  not  the  city 
of  Sacramento.  It  will  be  found  also  that  this  act  was  in  rela- 
tion to  suits  of  a  special  character,  viz.:  "For  municipal  or 
levee  taxes  or  street  assessments.     (See  §  2  of  said  act.) 
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The  action  for  delinquent  street  assessment,  by  virtue  of  the 
proceedings  in  which,  and  the  judgment  had  and  made  therein, 
the  plaintiff  in  the  action  of  ejectment  now  on  appeal  here 
claimed  title  to  tie  premises  involved  in  that  action,  was  not 
brought  in  tlie  name  of  the  people  of  the  State  of  California  as 
plaintiffs,  but  was  brought  in  the  name  of  the  city  of  Sacra- 
mento, as  the  complaint,  a  part  of  the  judgment  roll  therein, 
unmistakably  shows ;  nor  does  it  appear  anywhere  upon  the  rec- 
ord that  any  other  parly  was  ever  legally  joined  with  the  city 
of  Sacramento  as  plaintiff.  The  cause  then  proceeded  to  judg- 
ment, and  the  judgment  or  decree  of  foreclosure  and  order  of 
sale  in  the  action  was  entered  in  favor  of  the  people  of  the  State 
of  California  and  the  city  of  Sacramento  as  plaintiffs.  If  the 
court  which  rendered  this  judgment  or  decree  and  order  of  sale 
had  no  jurisdiction  to  do  so,  then  they  were  void. 

The  action  was  a  special  one  in  its  nature,  and  this  court  said 
in  Richardson  v.  Tohin,  45  Cal.  30,  which  was  an  action  for  a 
street  assessment:  "The  counsel  for  the  defendant  also  raises 
the  point  that  it  was  not  within  the  constitutional  power  of  the 
legislature  to  prescribe  the  requirements  of  a  complaint  in  this 
class  of  actions.  But  we  apprehend  the  counsel  does  not  serious- 
ly urge  this  point,  after  the  admission  in  his  reply  brief  that 
'  after  the  most  thorough  investigation  of  all  the  works  on  con- 
stitutional law,  and  of  the  latest  digests,  there  can  be  found  no 
law  limiting  the  powers  of  the  legislature  to  regulate  the  plead- 
ings '  in  cases  like  the  present." 

The  law  which  prescribed  in  what  name  such  an  action  should 
be  brought,  and  which  prohibited  a  certain  corporation,  viz., 
the  city  of  Sacramento  from  being  named  as  plaintiff,  was 
constitutional. 

But  the  sixth  District  Court  of  the  State  of  California,  sitting 
in  and  for  the  county  of  Sacramento,  rendered  a  judgment  or 
decree  and  order  of  sale  in  the  tax  assessment  suit  in  favor  both 
of  the  city  of  Sacramento,  which  was  alone  a  party  plaintiff  to 
the  action,  and  also  in  favor  of  the  people  of  the  State  of  Cali- 
fornia, who  never  were  in  any  way  legally  made  parties  to  the 
suit. 

If  the  judgment  or  decree  and  order  of  sale  had  been  in  favor 
of  the  city  of  Sacramento  alone,  following  the  complaint  in  the 
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action  which  named  said  city  only  as  plaintiff^  they  would  have 
been  void,  because  the  court  could  by  law  entertain  such  suit 
only  when  brought  in  the  name  of  the  people  of  the  State  of 
California;  but  it  went  further;  it  not  only  rendered  a  decree 
and  made  an  order  of  sale  in  favor  of  the  city  of  Sacramento 
when  it  had  no  jurisdiction  of  such  an  action,  unless  brought  in 
such  plaintiff's  name  as  the  Act  of  March  16,  1864,  prescribed; 
it  joined  in  said  decree  of  foreclosure  and  order  of  sale  the  peo- 
ple of  the  State  of  California  as  plaintiffs,  when  such  plaintiffs 
have  never  been  made  by  any  legal  steps  parties  to  that  action, 
thus  attempting  to  render  a  judgment  against  a  defendant  in 
favor  of  a  plaintiff  who  had  never  instituted  an  action  against 
him. 

From  this  it  follows  that  the  decree  of  foreclosure  and  order 
of  sale  through  which  the  plaintiff  claimed  title  are  utterly 
void,  as  is  the  deed  of  the  sheriff  thereunder. 

"  The  purchaser  at  a  sale  on  execution  under  a  void  judgm^it 
£nds  himself  without  title.^'  (Freeman  on  Executions,  §  20; 
Emeric  v.  Alvarado,  64  Cal.  590.) 

The  conveyances  rzhich  the  plaintiff  introduced  in  evidence  as 
mesne  conveyances  subsequent  to  the  void  sheriff^s  deed  of 
course  conveyed  no  title,  being  based  upon  that  deed. 

There  are  other  errors  alleged  to  have  taken  place  on  the  trial 
below,  but  we  need  not  notice  them,  since  the  plaintiff,  by  his 
own  evidence,  has  shown  his  title  to  have  no  existence. 

The  judgment  and  order  denying  the  motion  for  new  tiial  in 
this  case  ought  to  be  affirmed. 

Searls,  C,  and  Belohbh,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 
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[No.   0778.    Department  One.— August   1,    1885.] 

HENBY  JUNKANS,  Appellant,  v.  JOHN  BEBGIN  et  al., 

Bespondents. 

VVateb  Rights — ^Appropriation. — A  subsequent  appropriator  o^  water 
from  a  natural  stream  has  no  right  to  destroy  the  ditch  of  a  prior 
appropriator,  or  to  materially  diminish  the  quantity  or  deteriorate 
the  quality  of  the  water  to  which  the  latter  is  entitled. 

Id. — Point  of  Diversion  mat  be  Guanoed. — One  entitled  to  divert  a 
quantity  of  water  from  a  stream  may  take  it  at  any  point  on  the^ 
stream,  and  may  change  the  joint  of  diversion  at  pleasure,  if  the 
rights   of  other  appropriators  be   not  injuriously   affected  by  the' 
change. 

Id. — Finding — Evidence. — On  a  review  of  the  evidence,  held,  that  a 
finding  of  the  court  below  as  to  the  carrying  capacity  of  the  ditch 
of  the  plaintiff,  and  the  amount  of  water  to  which  he  was  entitled 
by  appropriation,  was  justified,  and  that  the  defendants  had  di- 
verted a  portion  of  the  water  to  which  the  plaintiff  had  a  prior 
right. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Trinity 
County,  and  from  en  order  refusing  a  new  trial. 

'Vhe  facts  are  stated  in  the  opinion. 

J,  W.  PhilbrooJi,  and  Hatch  £  Chadbcmrne,  for  Appellant. 

W,  J,  Tinnin,  and  Jchn  C,  Burch,  for  Bespondents. 

BELCiiEn,  C.  C.  —  This  is  an  action  to  recover  damages  for 
the  diversion  of  water,  and  for  an  injunction. 

The  case  was  tried  by  the  court,  and  judgment  rendered  in 
favor  of  the  defendants. 

The  plaintiff  then  moved  for  a  new  trial,  which  was  denied, 
and  the  appeal  is  from  the  judgment  and  from  the  order  deny- 
ing the  new  trial. 

It  appears  that  the  plaintiff  owned  two  ditches  in  Trinity 
County,  one  known  as  the  Perkins  Bar  Ditch,  and  the  other  as 
the  Evans  Bar  Ditch,  which  took  water  from  Perkins  Creek  and 
conducted  it  to  Perkins  Bar  on  the  Trinity  River,  where  it  was 
used  for  mining.  Perkins  Creek  had  a  tributary  known  as 
Maple  Creek,  and  the  defendants  had  two  ditches,  one  known 
as  the  Hop  Lee  Ditch  and  the  other  as  the  Fronte  Ditch,  which 
took  water  from  Perkins  Creek  and  conducted  it  to  a  point  on 
Maple  Creek,  where  it  was  used  by  them  in  mining. 

The  Perkins  Bar  Ditch  had  the  oldest  water  right,  and  took 
its  water  from  Perkins  Creek,  about  lialf  a  mile  above  the  mouth 
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of  Maple  Creek.  The  Evans  Bar  Ditch  had  the  next  oldest 
water  right,  and  up  to  1882  took  its  water  from  Perkins  Creek, 
just  below  the  mouth  of  Maple  Creek.  In  that  year,  the  dam 
which  turned  the  water  into  the  ditch  was  so  filled  up  with 
tailings,  which  the  defendants,  by  their  mining  operations  on 
Maple  Creek  caused  to  flow  down  that  creek,  that  it  became 
very  diflicult  and  expensive  to  maintain  it  so  as  to  keep  the 
water  flowing  into  the  ditch,  and  the  plaintiff  then  moved  his 
dam  up  Perkins  Creek  to  a  point  about  fifty  feet  above  the 
mouth  of  Maple  Creek. 

The  defendants'  ditches  were  constructed  after  the  plaintiff's 
ditches,  and  took  water  from  Perkins  Creek  above  the  head  of 
the  Perkins  Bar  Ditch.  The  defendants  and  their  grantors  had 
been  using  their  ditches  to  conduct  water  from  Perkins  Creek 
to  their  mines  on  Maple  Creek  since  1877,  till  they  were  stopped 
from  so  doing  by  the  temporary  injunction  issued  in  this  case. 

1.  The  court  found  the  capacity  of  the  Perkins  Bar  Ditch  to 
be  247J  inches  of  water,  delivered  under  a  five-inch  pressure, 
and  that  as  appurtenant  to  that  ditch  the  plaintiff  had  the  first 
right  to  take  that  quantity  of  water  from  the  creek. 

The  appellant  claims  that  the  quantity  of  water  allowed  for 
his,  Perkins  Bar  Ditch,  is  too  small,  and  that  the  finding  limit- 
ing it  to  the  quantity  named  is  not  supported  by  the  evidence. 

It  is  not  easy  to  see  just  how  the  court  found  the  exact  figures 
named,  but  we  think  there  was  a  substantial  conflict  of  the  evi- 
dence upon  the  subject.  The  complaint  alleges  the  capacity  of 
the  ditch  to  be  300  inches  under  a  four-inch  pressure.  The 
plaintiff  testified  that  its  capacity  was  from  300  to  400  inches, 
without  naming  the  pressure.  One  of  his  witnesses,  who  was  a 
civil  engineer,  testified  tliat  he  measured  it  on  the  28th  of 
February,  1884,  and  that  the  capacity  of  the  ditch  when  ^^  as  full 
as  it  could  carry,''  was  360  inches  under  a  four-inch  pressure. 

For  the  defense,  the  respondent  Bergin  testified  that  the  ditch 
was  enlarged  in  its  capacity  one  third  in  the  fall  of  1882,  and 
that  he  first  learned  its  capacity  in  1880,  and  would  judge  it  to 
be  from  150  to  160  inches.  Another  witness  for  the  defense 
testified  that  the  ditch  was  enlarged  in  1882  so  that  it  would 
probably  carry  100  or  125  inches  more  than  it  would  when  he 
first  knew  it  in  1881,  and  that  when  he  first  knew  it,  its  capacity 
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was  from  150  to  200  inches,  tliough  lie  never  measured  it 
exactly. 

There  is  no  denial  on  tlie  part  of  the  plaintiff  that  the  ditch 
was  enlarged  in  1882,  and  looking  at  all  the  testimony  upon  the 
subject  it  would  seem  that  the  finding  was  quite  as  favorable  to 
the  plaintiff  as  he  was  entitled  to  have  it. 

2.  The  court  found  that  in  1882  the  Evans  Bar  Dam  was 
destroyed  by  tailings  sent  down  by  the  mining  operations  of  the 
defendants,  and  the  plaintiff  in  that  year  removed  his  dam,  or 
rather  constructed  a  dam  in  place  thereof  on  Perkins  Creek, 
about  fifty  feet  above  the  mouth  of  Maple  Creek,  and  diverted 
water  therefrom  into  his  Evans  Bar  Ditch ;  and  as  a  conclusion 
of  law,  that  the  plaintiff  by  permitting  the  defendants  to  destroy 
his  dam  on  Perkins  Creek,  below  the  mouth  of  Maple  Creek, 
known  as  the  Evans  Bar  Dam,  and  by  erecting  in  place  thereof 
a  new  dam  on  Perkins  Creek,  above  the  mouth  of  Maple  Creek, 
lost  his  prior  rights  as  against  the  defendants  to  the  water  of 
Perkins  Creek,  which  he  had  acquired  by  the  construction  of 
the  Evans  Bar  dam  and  ditch. 

The  appellant  claims  this  finding  and  conclusion  to  be  against 
law. 

The  appellant's  ditch  had  capacity  to  carry  700  inches  of 
water,  delivered  under  a  five-inch  pressure.  Tip  to  1882,  its 
head  dam  being  below  the  mouth  of  Maple  Creek,  it  took  the 
waters  of  both  creeks.  To  the  extent  of  its  capacity  the  appel- 
lant, being  the  first  appropriator,  had  the  right  to  have  all  those 
waters  flow  into  his  ditch.  But  subject  to  that  right  the 
respondents  might  lawfully  divert  the  water  from  Perkins 
Creek  and  use  it  on  Maple  Creek.  (Union  Water  Co.  v.  Crary, 
25  Cal.  504.)  This  they  had  been  doing  for  several  years,  and 
it  is  not  alleged  that  its  quantity  was  diminished,  or  its  quality 
deteriorated.  They  had  no  right,  however,  by  their  mining 
operations,  to  destroy  or  to  fill  up  the  appellant's  dam  or  ditch, 
or  to  materially  diminish  the  quantity  or  deteriorate  the  quality 
of  the  water,  and  if  they  did  that,  an  action  might  have  been 
maintained  against  them  for  damages  and  to  restrain  their 
works.     {Hill  v.  King,  8  Cal.  336;  Hill  v.  Smith,  27  Cal.  476.) 

Instead  of  resorting  to  such  an  action  the  appellant  moved 
his  dam  to  a  point  above  the  mouth  of  Maple  Creek  where  it 
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\va.s  inipoasible  to  divert  the  waters  flowing  down  that  creek 
into  his  ditch,  and  now  seeks  to  restrain  the  respondents  from 
diverting  water  from  Perkins  Creek,  and  damages  for  past  diver- 
sions. Undoubtedly  one  entitled  to  divert  a  quantity  of  water 
from  a  stream  may  take  the  same  at  any  point  on  the  stream 
and  may  change  the  point  of  diversion  at  pleasure,  if  the  rights 
of  others  be  not  injuriously  affected  by  the  change.  {Eidd  v. 
Laird,  15  Cal.  161.) 

Here  the  rights  of  the  respondents  might  be  injuriously  affected 
by  the  change  if  this  action  could  be  maintained.  We  think 
the  appellant  has  mistaken  his  cause  of  action,  and  that  the  find- 
ings in  this  respect  are  not  obnoxious  to  the  objections  urged. 

3.  The  court  found  that  "  defendants  have  at  all  times 
respected  the  prior  rights  of  plaintiff  to  the  247^  inches  of  the 
first  flow  of  the  waters  of  Perkins  Creek,  and  have  not,  nor  has 
either  of  them,  at  any  time,  deprived  the  plaintiff  or  his  said 
ditch  of  any  portion  of  said  247^  inches  of  water  to  which  he 
had  a  prior  right,  nor  have  they  or  either  of  them  in  anywise 
interfered  with  or  trespassed  upon  said  plaintiff's  prior  right  to 
said  247J  inches  aforesaid,  or  any  part  thereof,  nor  threatened 
so  to  do."  And  it  further  found  that  "  plaintiff  has  not  been 
damaged  by  any  acts  of  the  defendants,  or  either  of  them,  in  the 
sum  of  $1,000,  nor  in  any  other  sum  of  money,  or  at  all."  The 
appellant  claims  that  these  findings  are  not  supported  by  the  evi- 
dence, while  the  respondents  insist  that  there  was  a  substantial 
confiict  in  the  evidence  upon  the  subject. 

On  looking  at  the  evidence,  we  find  that  the  appellant,  speak- 
ing of  his  Perkins  Bar  Ditch,  testified:  ^' Since  I  bought  it, 
water  has  been  running  in  it  steadily,  except  when  turned  out  to 
clean  the  ditch,  and  several  times  when  it  has  been  taken  from 
me,  Bergin  and  Fronte,  defendants,  took  it;  they  took  it  two 
years  ago.  It  was  turned  back  after  I  notified  them  not  to  take 
it ;  .  .  .  did  not  allow  me  one  quarter  of  what  my  ditch  was 
entitled  to.  My  ditch  was  left  only  about  three  inches  in  the 
flume.  They  kept  the  water  during  the  mining  season  so  long 
as  they  mined  there,  then  they  gave  it  up.  This  water  was 
worth  to  me  from  two  dollars  to  four  dollars  per  sluice  head  per 
day.  Again  last  fall  they  took  the  water  from  my  ditch;  it 
might  have  been  partly  in  December.  When  there  was  plenty 
of  water  in  the  creek  they  would  use  most  of  it,  and  claim  that  I 


Digitized  by  VjOOQ IC 


Aug.  1885.]  JuNKANs  v.  Bebqin.  271 

was  only  entitled  to  forty-three  inches.  They  retained  the  water 
that  time  until  I  sued  out  an  injunction  in  this  action.  .  .  . 
A  sluice  head  is  thirty-six  inches.^'  And  on  cross-examination  he 
testified :  "  When  defendants  were  diverting  water  from  the  Per- 
kins Bar  Ditch,  the  amount  they  took  was  one  half  the  quantity 
that  ditch  would  carry.  That  ditch  was  not  half  full.  I  went 
and  measured,  and  there  was  only  two  and  one  half  inches  in 
our  flume.^^  In  answer  to  this,  respondent  Bergin  testified: 
"In  taking  water  in  the  Hop  Lee  and  Pronte  ditches  I  have 
not  turned  in  any  water,  except  when  there  was  water  flowing 
by  the  dam  which  diverts  it  into  Perkins  Bar  Ditch." 

This  is  all  the  testimony  cited  by  respondents  to  show  a  con- 
flict, and  all,  after  a  careful  reading  of  the  transcript,  that  we 
have  been  able  to  find.  Does  this  show  a  substantial  conflict? 
It  must  be  noted  that  the  witness  does  not  say  he  always  allowed 
water  enough  to  flow  by  the  head  of  his  ditches  to  fill  the  plaint- 
iff's ditch,  nor  does  he  name  any  quantity  that  he  allowed  to  pass. 
His  statement  simply  is  that  he  never  "turned  in"  any  water  when 
there  was  not  water  flowing  by  the  plaintiff's  dam.  This  might 
be  literally  true,  even  though  after  he  had  turned  it  in  there  was 
not  water  enough  left  in  the  stream  to  half  fill  the  plaintiff's 
ditch. 

It  should  also  be  noted  that  in  their  answer  the  defendants 
deny  that  the  plaintiff's  ditch  has  the  capacity  to  carry,  or  the 
right  to  divert  any  greater  quantity  of  water  than  174  inches, 
delivered  under  a  five-inch  pressure,  and  that  one  of  the  defend- 
ants' witnesses,  who  had  been  their  ditch-tender,  testified  that  he 
"  always  allowed  to  Perkins  Bar  Ditch  from  150  to  160  inches." 

The  appellant  was  entitled  at  all  times  to  take  from  the  stream 
247i  inches  of  water,  delivered  under  a  five-inch  pressure,  and 
it  is  clear  from  his  testimony  that  the  respondents  did  not 
always  respect  his  rights,  but  diverted  a  portion  of  that  water 
from  him,  and  thereby  did  him  damage.  The  testimony  of 
respondents  in  answer  to  this  was  evasive,  and  did  not,  we 
think,  create  a  substantial  confiict. 

For  the  reasons  last  stated  the  judgment  and  order  should  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Sbablb,  C,  and  Foote,  C,  concurred. 
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The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for 
a  new  trial. 


[No.   9030.    Department  One.--August   1,   1885.] 

T.     M.     BARHAM     et     al..     Appellants,     v.     P.     M. 

HOSTETTER,  Respondent. 

Appeal — Obdeb  Disbolvino  Injunction. — An  appeal  from  an  order 
dissolving  an  injunction  must  be  taken  within  sixty  days  from  the 
date  of  the  entry  of  the  order. 

Injunction — ^Dfvebsion  of  Watbb — Damages — Joindeb  of  Causes  of 
Action. — The  plaintiffs  were  owners  in  severalty  of  certain  distinct 
parcels  of  land,  and  the  action  was  brought  to  restrain  the  de- 
fendant from  depriving  them  of  water  carried  by  various  ditches  to 
their  respective  lands,  and  to  recover  damages  sustained  by  reason 
of  past  diversions  of  the  water.  Eeld,  that  the  cause  of  action 
for  damages  was  several  as  to  each  of  the  plaintiffs,  and  that  it 
could  not  be  joined  with  the  cause  of  action  for  an  injunction, 
which  was  common  to  all  of  them. 

Id. — Pleading — Complaint. — ^The  complaint  examined,  and  held  to  be 
ambiguous,  unintelligible,  and  uncertain. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lassen 
County,  and  from  an  order  dissolving  an  injunction. 

The  facts  are  stated  in  the  opinion. 

E.  V,  Spencer,  for  Appellants. 

There  was  no  misjoinder  either  of  parties  or  of  causes  of 
action.  {Hillman  v.  Newington,  57  Cal.  56;  Johnson  v.  SepuU 
veda,  5  Cal.  149;  Parlce  v.  Kilham,  8  Cal.  77;  68  Am.  Dec. 
310 ;  Stein  Canal  Co,  v.  Kern  Island  Irrigation  Co.  53  Cal.  663 ; 
Wilson  V.  Castro,  31  Cal.  427.) 

id.  L,  Shinn,  and  C.  0.  Kelley,  for  Respondent. 

Foote,  C.  —  This  was  an  action  brought  by  eleven  plaintiffs 
to  restrain  an  alleged  diversion  of  the  waters  of  a  certain  creek, 
by  the  defendant,  and  for  damages  for  such  alleged  diversion. 

The  appeal  is  prosecuted  from  the  judgment  of  the  trial  court 
in  dismissing  the  action,  and  from  an  order  dissolving  a  pre- 
liminary injunction. 
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The  judgment  roll  discloses  that  a  demurrer  was  interposed 
to  the  complaint,  and  that  it  was  sustained,  and  the  plaintiffs 
declining  to  amend  upon  leave  given,  the  action  was  dismissed 
with  costs  against  plaintiffs. 

This  judgment  of  dismissal  was  made  on  the  4th  day  of 
October,  1884,  leave  to  amend  for  twenty  days  having  been 
previously  given  on  the  21st  day  of  July,  1884. 

The  preliminary  injunction  was  dissolved  on  the  3d  day  of 
June^  1884,  and  the  appeal  from  the  judgment  and  order  was 
not  taken  until  the  22d  day  of  January,  1885. 

The  order  dissolving  the  injunction  cannot  be  reviewed  here, 
as  the  plaintiffs  did  not  take  an  appeal  from  that  order  until 
far  more  than  sixty  days  had  elapsed.  (Code  Civ.  Proc.  §  956; 
McCourtney  v.  Fortune,  42  Cal.  387.) 

The  only  questions  then  left  for  discussion  are  those  under- 
lying the  judgment  of  dismissal  of  the  action. 

Unless  the  demurrer  to  the  complaint  ought  to  have  been 
overruled,  this  judgment  was  undoubtedly  right,  for  the  plaint- 
iffs did  not  avail  themselves  of  the  ample  opportunity  to  amend 
their  complaint  granted  them  by  the  court  on  sustaining  the 
demurrer. 

The  grounds  on  which  the  demurrer  was  sustained  are  as 
follows:  — 

1.  That  there  was  a  misjoinder  of  causes  of  action. 

2.  That  the  complaint  was  ambiguous,  unintelligible,  and 
uncertain,  for  the  reason  that  the  real  estate  and  ditches  of  the 
plaintiffs  were  not  described  with  sufficient  certainty,  and  that 
it  did  not  appear  which  of  two  plaintiffs  named  Barham  were 
interested  in  ditches  Nos.  10,  11,  and  12,  as  set  out  in  the 
complaint. 

The  purpose  for  which  the  action  was  instituted,  as  appears 
from  the  body  and  prayer  of  the  complaint,  was  to  restrain  the 
defendant  from  depriving  the  several  plaintiffs  of  water  for 
irrigation  purposes,  carried  by  various  ditches  to  certain  distinct 
parcels  of  land  owned  not  jointly,  but  separately,  by  different 
plaintiffs,  and  to  recover  $500  damages  alleged  to  have  been  done 
to  the  plaintiffs  in  the  aggregate. 

One  plaintiff  was  alleged  to  be  the  sole  owner  of  60  acres  of 
land  affected  by  the  deprivation  of  water  caused  by  the  defend- 
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anf  s  acts.  Two  plaintiffs  alleged  to  be  joint  owners  of  40  acres, 
one  plaintiff  to  be  the  sole  owner  of  60  acres,  another  sole  owner 
of  60  acres,  another  of  100  acres,  another  of  20  acres,  one  of  40 
acres,  two  as  joint  owners  of  40  acres,  and  another  as  sole  owner 
of  100  acres. 

The  damages  claimed  in  an  aggregate  sum  for  all  the  plaint- 
iffs jointly  was  $500. 

The  cause  of  action  for  damages  is  not  joint  as  to  all 
the  plaintiffs,  but  undoubtedly  several;  it  is  joined  with  a 
cause  of  action  for  an  injunction  which  is  common  to  all  the 
plaintiffs;  hence  the  demurrer  upon  this  point  was  properly 
sustained. 

"  There  is  no  more  a  common  interest  than  though  a  carrier 
had  at  one  time  carelessly  destroyed  property  belonging  to 
different  persons.'^     (Bliss  on  Code  Pleading,  p.  76.) 

The  plaintiffs  set  out  in  the  complaint  the  number  of  acres  of 
land  they  each  own;  that  these  lands  join  each  other  and 
constitute  one  body  of  land,  and  that  said  land  is  situated  on 
Baxter  Creek,  and  in  Lassen  County,  Cal. 

From  this  description  an  ordinary  inquirer  after  these  lands 
would  be  likely  to  travel  up  and  down  Baxter  Creek  for  many 
days,  and  still  be  left  in  the  most  painful  uncertainty  as  to  their 
exact  location;  and  when  it  comes  to  the  description  of  the 
ditches  as  set  out  in  the  complaint,  it  is  hard  to  believe  that 
even  a  professional  surveyor  could  ever  successfully  locate 
them. 

In  the  complaint  there  are  mentioned  as  plaintiffs,  Messrs. 
T.  M.  Barham  and  Charles  Barham,  and  a  man  named  Barham 
is  declared  to  be  a  joint  owner  of  ditch  No.  10,  with  other  plaint^ 
iffs,  not  named  Barham,  and  ditches  11  and  12  are  declared  to 
be  owned  by  plaintiffs  Dunn  ajid  Barham  jointly;  but  as  there 
are  two  Barhams  named  as  plaintiffs,  and  the  pleader  did  not 
deem  proper  to  state  which  of  the  two,  whether  T.  M.  or  Charles 
Barham  had  any  interest  in  those  ditches,  it  is  not  surprising 
that  as  to  that  matter  both  the  court  below  and  the  defendant 
were  left  in  ignorance. 

We  are  of  opinion  that  the  court  was  entirely  justified  in  sus- 
taining the  demurrer  to  the  complaint  and  in  dismissing  the 
action. 
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For  these  reasons  we  think  the  judgment  and  the  order  dis- 
solving the  preliminary  injunction  ought  to  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.  9617.    Department  One.— August  1,  1886.] 
THOMAS      OEE,      Appellant,      v.      H.    T.    STEWART, 

Bespondbnt. 

Action  to  Quuet  Tttlb— Lboal  Tttle  in  Qovebnment. — ^An  action  to 
quiet  title  to  lands  is  maintainable  in  this  State,  although  the  legal 
Utle  thereto  is  in  the  government  of  the  United  States. 

MoBTQAOB  IN  FEE — ^Afteb- ACQUIRED  TiTLE — FoBECLOsuRE. — Where  a 
mortgage  of  land  purports  to  convey  the  fee,  any  title  afterwards 
acquired  by  the  mortgagor  will  feed  the  mortgage  and  inure  to  the 
benefit  of  the  mortgagee;  and  this  is  so  although  the  title  when  the 
mortgage  was  made  was  in  the  government  of  the  United  States, 
and  was  acquired  by  the  mortgagor  after  a  foreclosure  of  the  mort- 
gage. 

Id. — ^MoBTQAQE  OF  HOMESTEAD. — Section  2296  of  the  United  States  Re- 
vised Statutes  does  not  prohibit  the  voluntary  mortgaging  of  land 
entered  as  a  homestead. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Siskiyou 
County. 

The  facts  are  stated  in  the  opinion. 

Nichols  &  Abels  J  for  Appellant. 

J.  S.  Beard,  John  V.  Brown,  and  A.  M,  Roslorough,  for 
Respondent. 

Belcher,  C.  C.  —  In  January,  1870,  the  defendant  Stewart 
made  a  homestead  entry  in  the  proper  United  States  land  oflSce 
upon  160  acres  of  public  land  in  Siskiyou  County,  under  the 
provisions  of  the  Homestead  Act  of  1862.  In  December,  1875, 
he  mortgaged  the  land  with  its  appurtenances,  to  the  plaintiff 
Orr,  to  secure  the  payment  of  his  promissory  note  for  $2,000. 
The  mortgage  was  made  in  the  form  given  in  section  2948  of  the 
Civil  Codp.     In  December,  1880,  Orr  commenced  an  action  to 
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foreclose  his  mortgage,  and  on  the  7th  of  February  following, 
after  a  trial,  obtained  judgment  for  $4,106,  and  decree  of  fore- 
closure and  sale.  Under  this  decree  the  mortgaged  property  was 
sold  by  the  sheriff  on  the  5th  day  of  March,  1881,  and  bid  in  by 
Orr,  and  on  the  10th  day  of  September,  1881,  he  received  the 
sheriff's  deed.  Possession  of  the  property  was  surrendered  to 
him  on  the  same  day  he  received  his  deed.  A  few  days  later  Orr 
conveyed  the  premises  to  one  Cunningham,  and  on  the  6th  of 
November,  1883,  Cunningham  and  wife  reconveyed  to  Orr.  In 
October,  1883,  Stewart  went  to  the  United  States  land  oflSce 
and  was  there  permitted  to  commute  his  homestead  entry  into 
a  cash  entry,  and  he  accordingly  then  paid  the  government  price 
for  the  land  in  full,  and  received  a  duplicate  receipt  and  certifi- 
cate of  purchase  therefor.  From  the  time  he  obtained  posses- 
sion under  his  sheriff's  deed,  Orr  and  his  grantor  remained  in 
possession  of  the  land  up  to  the  time  when  this  action  was 
tried. 

This  action  was  commenced  by  Orr  to  quiet  his  title  to  the 
said  land  and  to  certain  water  ditches,  and  water  rights,  alleged 
to  be  appurtenant  thereto.  The  defendant  answered,  denying 
that  the  plaintiff  owned,  or  was  entitled  to  the  possession  of  the 
land  or  its  appurtenances,  and  setting  up  his  proceedings  in  tiie 
land  office  to  acquire  the  title. 

The  case  was  tried  by  the  court  and  the  facts  found  to  be  sub- 
stantially as  above  stated,  but  judgment  was  entered  in  favor  of 
the  defendant  upon  the  grounds  as  shown  by  the  conclusions  of 
law:  — 

"1.  That  the  legal  title  to  the  land  in  controversy  in  this 
action,  and  to  quiet  which  plaintiff  has  brought  this  action,  is  in 
the  government  of  the  United  States. 

^^  2.  The  fact  that  plaintiff  is  in  possession  under  the  decree  of 
foreclosure  and  proceedings  thereunder  had,  or  that  he  obtained 
such  title  as  defendant  had  at  the  time  the  mortgage  was  given, 
and  decree  made  and  entered  in  the  former  suit  betw^een  these 
parties,  does  not  entitle  him  to  judgment  in  this  action  for  said 
land,  or  ditches,  or  appurtenances. 

"  3.  That  this  court  cannot  by  its  judgment  and  decree  restrain 
the  defendant  from  proceeding  to  acquire  title  under  his  home- 
stead entry  from  the  government  of  the  United  States. 
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*'4.  That  to  entitle  the  plaintiff  to  recover  said  land,  he  must 
possess  a  title  superior  to  that  of  the  defendant,  and  of  course 
superior  to  that  of  the  United  States,  or  he  must  possess  equities 
which  will  control  the  title  in  the  defendant's  name,  and  which 
he  cannot  do  in  this  action,  defendant  not  having  acquired  title 
from  the  government  of  the  United  States." 

The  plaintiff  appealed  from  the  judgment,  and  the  case  comes 
here  on  the  judgment  roll. 

The  appellant  contends  that  these  conclusions  of  law  are  not 
the  correct  conclusions  to  be  drawn  from  the  facts,  and  that  the 
judgment  is,  therefore,  not  supported  by  the  findings.  It  is 
settled  law  in  this  State  that  an  action  to  quiet  title  to  a  parcel 
of  land  may  be  maintained,  notwithstanding  the  title  to  the  land 
is  still  in  the  government  of  the  United  States.  (Brandt  v. 
Wheaion,  52  Cal.  430;  Wilson  v.  Madison,  55  Cal.  5.) 

It  is  also  wel)  settled  that  when  a  mortgage  of  land  is  made, 
purporting  to  convey  the  land  in  fee,  any  title  afterwards 
acquired  by  the  mortgagor  will  feed  the  mortgage  and  inure  to  the 
benefit  of  the  mortgagee  {Clark  v.  Baker,  14  Cal.  612;  76  Am. 
Dec.  449 ;  Kirkaldie  v.  Larrabee,  31  Cal.  455 ;  Sherman  v.  Mc* 
Cariky,  57  Cal.  507)  ;  and  this  is  so  though  the  title  when  the 
mortgage  was  made  was  in  the  government  and  was  afterwards 
acquired  by  patent  from  the  government.  {Christy  v.  Dana,  42 
Cal.  174;  Ccwip  v.  Orider,  62  Cal.  20.)  The  reason  for  the  rule 
is  said  in  Clark  v.  Baker,  supra,  p.  633,  to  be  that  the  relation  of 
the  mortgagor  is  "  one  which  requires  him  to  preserve  the  prop- 
erty for  the  purpose  of  the  security  for  which  it  was  originally 
pledged ;  and  hence  to  insure  good  faith  and  fair  dealing,  he  is 
forever  precluded  from  denying  the  existence  of  the  lien  which 
he  has  attempted  to  create,  or  defeating  its  enforcement  against 
the  property  upon  which  it  was  placed." 

Counsel  for  respondent  do  not  question  the  rule  es  above 
stated,  but  they  insist  that  it  applies  only  when  the  outstanding 
title  is  acquired  by  the  mortgagor  before  foreclosure  of  the  mort- 
gage, and  that  any  title  acquired  by  him  after  foreclosure  and 
sale  is  not  affected  by  it.  In  this  counsel  are  mistaken.  In 
Vallejo  Land  Association  v.  Viera,  48  Cal.  572,  the  same  objec- 
tion was  raised,  but  the  ruling  was  against  the  views  of  respond- 
ent here.    That  case  was  ejectment,  and  the  plaintiff's  title  to 
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the  land  involved  originated  in  a  sheriflf's  deed  given  after  a 
foreclosure  and  sale  of  mortgaged  property.  At  the  time  of  the 
foreclosure  the  title  was  in  the  government,  but  it  was  afterward 
acquired  by  the  defendant,  \7ho  had  been  the  mortgagor.  The 
court  said:  "The  rule  that  a  sheriff's  deed  delivered  upon 
execution  sale  imparts  no  warranty  of  title,  but  transfers  to  the 
purchaser  only  such  estate  as  was  held  at  the  time  by  the  defend- 
ant in  execution  has  no  practical  application  to  a  sheriff's  deed 
delivered  upon  foreclosure  of  a  mortgage  in  fee ;  for,  as  we  have 
seen  already,  the  defendant  in  the  latter  case  must  continue  to 
be  estopped  by  the  terms  of  the  mortgage  deed  itself,  to  deny 
that  the  estate  was  other  or  less  than  an  estate  in  fee  in  the  prem- 
ises. These  terms,  importing  a  conveyance  of  the  fee,  are  equiva- 
lent to  a  covenant  of  general  warranty  of  title  running  with  the 
land.  We  are  therefore  of  opinion  that  the  plaintiff  is  vested 
with  the  legal  title  to  the  premises  in  controversy/' 

But  if  this  be  so,  counsel  still  insist  that  the  plaintiff  cannot 
maintain  this  action  for  the  reason  that  his  mortgage  was  taken 
in  violation  of  section  2296  of  the  Revised  Statutes  of  the  United 
States,  concerning  homesteads,  and  was  therefore  void,  and  of 
no  effect. 

That  section  reads  as  follows :  "  No  lands  acquired  under  the 
provisions  of  this  chapter  shall  in  any  event  become  liable  to 
the  satisfaction  of  any  debt  contracted  prior  to  the  issuing  of  the 
patent  therefor.'' 

The  same  section  was  invoked  in  KirJcaldie  v.  Larrabee,  31 
Cal.  455,  to  defeat  the  mortgage  then  sought  to  be  foreclosed, 
but  it  was  held  not  to  apply  to  voluntary  conveyances  or 
mortgages  in  fee.  The  court  said:  "There  is  nothing  in  the 
Homestead  Act  of  1862  forbidding  a  voluntary  alienation  by 
the  grantee  under  that  act.  The  same  principal  applies  to  a 
mortgage  of  the  fee.  (Clark  v.  Baker,  14  Cal.  630.)  The  title 
will  pass  not  merely  in  consequence  of  the  enforcement  of  the 
payment  of  a  debt  by  the  ordinary  process  of  the  courts,  but 
in  consequence  of  the  voluntary  contract  of  the  party  in  executing 
the  mortgage.  Tlie  mortgagor  of  the  fee  is  estopped  from  deny- 
ing the  existence  of  the  lien  which  he  has  attempted  to  create, 
and  from  defeating,  by  his  own  act,  the  enforcement  of  the  lien 
against  the  property  thus  mortgaged." 
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When  the  plaintiff's  mortgage  was  executed,  the  Code  (Civ. 
Code,  §  2930)  provided  that  "title  acquired  by  the  mortgagor 
subsequent  to  the  execution  of  the  mortgage  inures  to  the 
mortgagee  as  security  for  the  debt,  in  like  manner  as  if  acquired 
before  the  execution."  It  was  a  voluntary  mortgage  in  fee, 
and  was  not  made  void  or  voidable  by  any  provision  of  the 
homestead  act.  It  follows  that  the  plaintiff  had  the  right  to 
maintain  his  action  and  to  have  his  title  to  the  land  in  con- 
troversy quieted,  as  against  any  title  which  the  defendant  has 
acquired  or  may  acquire  from  the  government  or  otherwise,  and 
that  the  court  erred  in  rendering  judgment  for  the  defendant. 

The  judgment  should  be  reversed  and  the  cause  remanded. 

Seabls,  C,  and  Foote,  C,  concurred. 

The  CouBT.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  and  the  cause  remanded. 


[No.  9943.    Department  One.— August  12,  1885.] 
ELIZA  C.  MELONE,  Respondent,  v.  FRANKLIN  DAVIS, 

Appellant. 

Estate  op  Decedent — Action  to  Recoveb  Distributive  Share — De- 
fendant Individually  LiAfiUC. — An  action  to  recover  the  amount 
distributed  to  the  plaintiff  by  the  decree  of  distribution  in  the  es- 
tate of  a  decedent  should  be  brought  against  the  defendant  individ- 
ually, and  not  in  his  representative  capacity. 

Id. — Demand  Need  not  be  Alleged. — In  such  an  action  the  complaint 
need  not  allege  a  demand  on  the  defendant  as  executor  or  admin- 
istrator.    The  action  itself  is  a  sufficient  demand. 

Id. — Interest — Taxes. — An  administrator  who  neglects  to  pay  over  to 
a  distributee  the  amount  awarded  him  by  the  decree  of  distribu- 
tion, is  liable  for  legal  interest  thereon  from  the  time  payment 
was  ordered,  and  is  not  entitled  to  reimbursement  for  taxes  subse- 
quently paid  by  him  on  the  distributive  share. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Joa- 
quin County. 

The  defendant  in  his  answer  set  up  a  counter-claim  for  the 
amount  of  taxes  paid  by  him  on  the  distributive  share  of  the 
plaintiff,  after  the  decree  of  distribution  was  entered.  The 
counter-claim  was  disallowed  by  the  trial  court,  and  a  personal 
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judgment  was  entered  against  the  defendant  for  the  amount 
awarded  to  the  plaintiff  by  the  decree  of  distribution,  with  legal 
interest  thereon  from  the  time  it  should  have  been  paid.  The 
further  facts,  are  stated  in  the  opinion. 

«/.  H.  &  J.  E.  Budd,  for  Appellant, 

A  demand  on  the  defendant  as  administrator  was  necessary 
before  the  action  could  be  maintained.  {Jones  v.  Tanner,  7 
Bam.  &  C.  544;  Holland  v.  Clark,  1  Younge  &  C.  Ch.  167; 
Schroeder  v.  Johns,  27  Cal.  274.) 

August  Muenter,  for  Eespondent. 

It  was  the  duty  of  the  defendant  to  pay  the  amount  distributed 
to  the  plaintiff  within  the  time  limited  by  the  decree.  Where 
it  is  the  duty  to  pay  no  actual  demand  is  necessary.  (Halleck 
V.  Moss,  22  Cal.  26G;  Cummings  v.  Howard,  63  Cal.  504; 
O'Connor  v.  Dinghy,  26  Cal.  19 ;  Stacy  v.  Graham,  14  N.  Y. 
492 ;  School  District  v.  Zink,  25  Wis.  636 ;  Smith  v.  Emery,  7 
Halst.  53 ;  Watson  v.  Walker,  23  N.  H.  471 ;  Brent  v.  Mary- 
land, 18  Wall.  430.)  The  defendant  was  liable  for  interest 
(Civ.  Code,  §  3287;  Mix  v.  MUler,  57  Cal.  357;  Cummings  v. 
Howard,  63  Cal.  504;  Stacy  v.  Oraham,  14  N.  Y.  492;  Kent 
V.  Dunham,  106  Mass.  586;  Jumel  v.  Jum^el,  7  Paige,  591; 
Henry  v.  State,  9  Mo.  778;  People  v.  Co.  of  N,  Y,  5  Cowen, 
331;  Swett  v.  Hooper,  62  Me.  54;  Page  v.  Fowler,  39  Cal.  421; 
Freeborn  v.  Norcross,  49  Cal.  313 ;  Kelley  v.  McKibben,  54  Cal. 
192;  Davis  v.  Oreely,  1  Cal.  422.) 

Seaels,  C.  —  Defendant  was  administrator  of  the  estate  of 
one  Joseph  M.  Davis,  deceased. 

His  final  account  as  such  was  rendered,  settled,  and  a  decree 
.of  distribution  made  by  the  court. 

This  action  is  brought  to  recover  the  amount  or  sum  dis- 
tributed to  plaintiff  by  that  decree,  and  which  was  by  the  terms 
of  the  decree  ordered  to  be  paid  by  the  administrator  within  ten 
days  from  September  20,  1881. 

The  cause  was  tried  by  the  court,  who  filed  findings  in  writ- 
ing, and  rendered  judgment  thereon  in  favor  of  plaintiff. 
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Defendant  appeals  from  the  judgment  and  the  case  comes  up 
on  the  judgment  roll. 

Two  points  are  urged  by  appellant.  First,  that  the  findings 
fail  to  show  that  a  demand  for  payment  was  made  upon 
defendant  before  suit  was  brought. 

Second,  that  no  action  can  be  maintained  against  defendant  as 
an  individual  until  demand  on  him  as  an  administrator,  and 
refusal  to  pay. 

One  who  receives  money  standing  in  the  position  of  a  trustee 
is  in  general  not  liable  in  an  action  for  money  received  until 
demand  is  made  or  some  breach  of  trust  or  duty  committed. 
{Walrath  v.  Thompson,  6  Hill,  540.) 

In  the  present  case  the  money  was  received  as  administrator, 
and  when  the  decree  of  distribution  was  made  by  the  court 
requiring  defendant  within  ten  days  to  pay  plaintiff  the  sum  of 
money  awarded  her,  and  to  make  to  her  the  assignments  pro- 
vided to  be  made  to  her,  it  became  and  was  the  plain  duty  of 
defendant  to  comply  with  the  terms  of  the  decree,  and  having 
for  nearly  three  years  failed  so  to  do,  he  was  guilty  of  a  breach 
of  duty,  and  no  demand  was  necessary  before  suit  brought. 

The  decree  of  distribution  had  in  most  respects  all  the  eflBcacy 
of  a  judgment  at  law,  or  a  decree  in  equity. 

It  could  have  been  enforced  by  proceedings  for  contempt. 
(Wheeler  v.  Bolton.,  54  Cal.  302.) 

An  action  could  be  maintained  upon  it  for  non-compliance 
with  its  requirements,  and  we  see  no  greater  necessity  for  a 
demand  than  exists  in  case  of  suit  upon  an  ordinary  judgment 
at  law,  or  before  issuing  execution  upon  a  judgment. 

Defendant  was  liable  in  contempt  for  not  making  payment 
under  the  decree,  and  as  to  him,  suit  brought  was  a  sufficient 
demand.  (Cwnmings  v.  Howard,  63  Cal.  503.)  Second,  the 
action  was  properiy  brought  against  defendant  individually. 

In  actions  against  administrators  and  executors,  founded  upon 
promises  made  by  the  testator  or  intestate  during  his  life,  the 
defendant  must  be  sued  in  his  representative  character ;  he  may 
plead  plene  administravit,  and  the  judgment  will  be  not  against 
him  personally,  but  de  bonis  tesiatoris. 

Not  so,  however,  when  an  administrator  or  executor  is  sued 
upon  Kis  own  promise  or  obligation,  made  or  incurred  after  the 
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death  of  the  testator  or  intestate.  It  is  not  necessary  to  name  the 
defendant  as  executor  or  administrator,  though  it  has  been  held 
it  may  be  done  by  way  of  description,  but  he  may  be  proceeded 
against  individually,  and  a  judgment  de  bonis  propriis  had. 
(Waidsmith  v.  Waldsmith,  2  Ohio,  156.)  No  action  can  be 
maintained  against  an  administrator  as  such,  that  is  founded 
upon  malfeasance  or  misfeasance,  or  for  a  tort.  {Eustace  v. 
Johns,  38  Cal.  3.) 

A  claim  against  the  estate  must  be  presented  to  the  adminis- 
trator for  allowance,  before  suit  brought. 

This  was  not  a  claim  against  the  estate,  but  a  demand  for  a 
part  of  the  estate. 

Defendant  had  been  the  administrator ;  as  such  he  had  taken 
all  the  steps  necessary  to  a  distribution  of  the  fund  in  hand. 
The  court  had  made  its  decree  requiring  him  to  distribute  to 
plaintiff  the  property  and  money  sought  in  this  suit.  By  re- 
fusing to  comply  with  the  decree  he  became  personally  liable  to 
plaintiff  as  in  case  of  devastavit. 

The  hardship  of  paying  taxes  on  the  property  since  1881, 
complained  of  by  counsel  for  appellant,  is  not  entitled  to  con- 
sideration in  view  of  the  fact  that  had  appellant  performed  his 
duty,  by  distributing  the  property  as  ordered  by  the  court,  the 
taxes  thereon  would  not  have  devolved  upon  him  to  pay. 

Like  considerations  are  applicable  to  the  complaint  against 
the  interest  awarded  by  the  court  below. 

We  are  of  opinion  the  judgment  of  the  court  below  should  be 
affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 
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[No.  9009.     Department  One.— august  12,   1385.] 

H.  C.  BELL,  Respondent,  v,  SAMUEL  McCLELLAN, 
Appellant. 

Sau: — ^ACTUAL    AND    CONTIITUED    ChAIVOB   OF    POSSESSION — EVIDENCE.— 

Upon  a  review  of  the  evidence,  heldt  that  the  sale  under  which  the 
plaintiff  claimed  title  to  the  personal  property  in  question  was 
void  as  to  the  creditors  of  his  vendor,  because  unaccompanied  by  an 
actual  and  continued  change  of  possession. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Butte 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

A.  F.  Jones,  T.  L.  Ford,  and  T.  B.  Reardan  &  8<n.,  for 
Appellant. 

Gray  £  Sexton,  for  Respondent. 

Belcheb,  C.  C.  —  This  is  an  action  lo  recover  the  possession 
or  value  of  two  hay-presses. 

It  appears  that  the  presses  were  the  property  of  one  Duncan, 
and  were  stored  on  the  farm  of  McNulty,  his  brother-in-law. 
On  the  19th  day  of  January,  1884,  Duncan  sold  the  presses  to 
the  plaintiff  in  satisfaction  of  an  indebtedness  then  due  from  him 
to  the  plaintiff. 

The  plaintiff  received  a  bill  of  sale  of  the  presses,  and  immedi- 
ately wrote  to  McNulty,  stating  that  he  had  bought  them  from 
Duncan,  and  asking  McNulty  to  hold  them  for  him.  Duncan 
gave  McNulty  no  notice  of  the  sale.  The  presses  remained 
stored  in  McNulty's  shed  till  the  2d  day  of  June,  1884,  when 
the  plaintiff  again  wrote  to  McNulty  telling  him  to  let  Duncan 
take  them  and  use  them.  Under  this  permission  Duncan  took 
the.  presses,  had  them  repaired  at  a  blacksmith's  shop,  and  used 
them  to  bale  hay  on  his  own  account  until  the  29th  day  of 
August  following.  He  hired  the  men,  paid  them,  contracted 
with  parties  for  baling  and  received  pay  therefor.  McNulty 
was  one  of  the  men  employed  by  him  and  had  charge  of  one  of 
the  presses.  On  the  29th  of  August,  Duncan  and  McNulty 
went  to  the  plaintiff's  store  at  Oroville,  and  Duncan  then  told 
the  plaintiff  that  he  was  sick  and  didn't  want  the  presses  any 
longer^  and  the  plaintiff  told  McNulty  to  take  them  and  continue 
to  bale  hay  with  them  for  him.    McNulty  took  the  presses  and 
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continued  baling  hay  with  them  for  the  plaintiff  till  the  4tli  of 
September.  On  that  day  they  were  taken  from  him  by  the 
defendant,  acting  as  sheriff,  under  a  writ  of  attachment  issued 
out  of  the  Superior  Court  in  an  action  commenced  by  one  David- 
son against  Duncan.  Plaintiff  never  saw  the  presses  and  never 
took  or  held  possession  of  them  except  as  above  shown. 

Davidson  never  heard  of  the  sale  of  the  presses  until  the  29th 
of  August,  when  Duncan  told  him  he  had  sold  them  to  the 
plaintiff  in  January. 

Upon  these  facts  the  court  below  found  "  that  the  sale  of  said 
presses  by  C.  M.  Duncan  to  plaintiff  was  made  in  good  faith, 
accompanied  by  an  immediate  deliver}',  and  followed  by  an 
actual  and  continued  change  of  possession,  and  that  plaintiff 
was  at  the  commencement  of  this  action  the  legal  owner  of,  and 
entitled  to  the  possession  of  the  same.'* 

The  appeal  is  by  the  defendant  from  the  judgment  and  order 
denying  his  motion  for  new  trial. 

Conceding  that  the  sale  was  made  in  good  faith  and  was 
accompanied  by  an  immediate  delivery,  notwithstanding  no 
notice  of  the  sale  was  given  by  Duncan  to  McNulty,  still  the 
appellant  insists  that  it  was  not  followed  by  an  actual  and  con- 
tinued change  of  possession  as  required  by  section  3440  of  the 
Civil  Code.  In  Stevens  v.  Irwin,  15  Cal.  506,  it  is  said :  "  The 
delivery  must  be  made  of  the  property;  the  vendee  must  take 
the  actual  possession;  that  possession  must  be  open  and  une- 
quivocal, carrying  with  it  the  usual  marks  and  indications  of 
ownership  by  the  vendee.  It  must  be  such  as  to  give  evidence 
to  the  world  of  the  claims  of  the  new  owner.  He  must,  in  other 
words,  be  in  the  usual  relation  to  the  property  which  ov/ners 
of  goods  occupy  to  their  property.  This  possession  must  be 
continuous,  not  taken  to  be  surrendered  back  again,  not  formal, 
but  substantial.  But  it  need  not  necessarily  continue  indefmitcly, 
when  it  is  bona  fide  and  openly  taken,  and  is  kept  for  such  a 
length  of  time  as  to  give  general  advertisement  to  the  status  of 
the  property  and  the  claim  to  it  by  the  vendee." 

In  Cahoon  v.  Marshall,  25  Cal.  201,  it  is  said :  "  Wliat  con- 
stitutes an  actual  change  of  the  possession  of  personal  property, 
as  distinguished  from  that  which  by  mere  intendment  of  law 
follows  the  transfer  of  title,  is  not  of  difficult  solution.    It  is  an 
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open,  visible  change,  manifested  by  such  outward  signs  as  render 
it  evident  that  the  possession  ox  the  vendor  has  wholly  ceased." 
(See  also  Godchaux  v.  Mvlford,  26  Cal.  316,  and  Hesihal  v. 
Myles,  53  Cal.  623.)  In  Stevens  v.  Irwin  the  vendee  took  imme- 
diate possession  of  the  property,  and  held  the  open,  visible,  and 
notorious  possession  thereof  for  more  than  a  year,  and  it  was 
held  that  the  length  of  time  was  sufficient  to  give  general  adver- 
tisement to  the  world  of  the  status  of  the  property.  Here  there 
was  no  open,  visible  change  of  possession,  and  the  constructive 
possession  which  the  plaintiff  took  lasted  only  from  January  to 
June.  This  was  a  time  when  there  was  little  or  no  occasion  to 
use  hay-presses ;  but  when  the  haying  season  returned,  and  there 
was  hay  to  be  baled,  the  presses  were  again  found  in  the  open, 
visible  possession  of  the  vendor,  and  they  so  remained,  and 
were  used  by  him  on  his  own  account  for  nearly  three  months. 

We  are  unable  to  see  how  this  can  be  held  to  be  the  actual 
and  continued  change  of  possession  which  the  law  requires  to 
make  the  sale  valid  as  against  creditors. 

It  is  suggested  by  counsel  for  respondent  that  the  question 
whether  the  possession  is  actual  and  continued  as  against  a 
creditor  is  one  which  must  ordinarily  be  determined  by  the  jury, 
and  that  when  the  testimony  is  conflicting  upon  the  subject,  the 
judgment  should  not  be  reversed.  The  answer  is  that  the  testi- 
mony here  is  not  at  all  conflicting,  and  that  upon  the  facts  as 
stated  it  is  simply  a  question  of  law  whether  they  show  an 
actual  and  continued  change  of  possession  or  not. 

We  think  the  judgment  and  order  should  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

SE.VRLS,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for 
a  new  trial. 
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[No.  9776.    Department  One.— August  12,  1885.] 

S.  W.  CLABY,  Appellant,  v.  J.  H.  HAZLITT  et  al., 

Respondents. 

United  States  Patent— Unauthorized  Resebvation  is  Void. — An  un- 
authorized reservation  or  condition  in  a  United  States  patent  to 
land  is  void. 

Id. — Patent  to  Places  Claim — Reservation  op  Quartz  Lode. — Sec- 
tion 2333  of  the  United  States  Revised  Statutes  authorizes  the  res- 
ervation in  a  patent  to  a  placer  mining  claim,  of  any  vein  or  lode 
of  quartz,  or  other  rock  in  place  bearing  gold,  silver,  lead,  tin, 
copper,  or  other  valuable  deposits,  claimed  or  known  to  exist  within 
the  boundaries  of  the  placer  claim  at  the  date  of  the  patent;  and 
the  patentee  acquires  no  title  or  right  of  possession  to  such  vein. 

Findings — Sufficiency  of. — Findings  of  fact  need  not  follow  the  lan- 
guage of  the  pleadings.  If  the  truth  or  falsity  of  each  material 
allegation  not  admitted  can  be  deduced  from  the  findings,  the  re- 
quirements of  the  Code  are  complied  with. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Siskiyou 
County. 

The  facts  are  stated  in  the  opinion. 

W.  McConaughy,  and  Freeman,  Johnson  &  Bates,  for  Appellant. 

An  unauthorized  reservation  or  condition  inserted  in  a  United 
States  patent  is  void.  {Starh  v.  Starr,  6  Wall.  402 ;  Wolfiey  v. 
Lebanon  Min.  Co.  4  Colo.  115.)  Tlie  reservation  in  question 
was  not  authorized  by  law.  (U.  S.  Rev.  Stats.  §  2333.)  It  is  only 
the  right  of  possession  that  is  concluded  by  a  failure  to  include 
in  the  application  for  a  placer  claim  a  statement  that  the  land 
applied  for  contains  a  quartz  vein.  But  the  right  of  possession 
must  be  determined  by  the  land  department  before  it  can  grant 
any  patent,  and  becomes  res  adjudicata  upon  the  issuance  of  the 
patent.  When  once  determined  by  the  land  oflScers,  the  right  of 
possession  cannot  be  assailed  in  an  action  at  law.  (Boggs  v.  Mer* 
ced  Min,  Co.  14  Cal.  363 ;  Upham  v.  Hasldng,  62  Cal.  259 ;  Sacra- 
mento Valley  Rec.  Co.  v.  Cook,  61  Cal.  346;  Smelting  Co.  v. 
Kemp,  104  U.  S.  636 ;  Moore  v.  Bobbins,  96  U.  S.  535 ;  Steel  St. 
Louts  Smelting  Co.  106  U.  S.  447;  Billc  v.  Meagher,  104  U.  S. 
279.) 

H.  B.  Gillis,  H.  B.  Warren,  and  Hart  &  White,  for  Respond- 
ents. 

Plaintiff  did  not  acquire  title  to  the  quartz  lode  situated  within 
the  boundaries  of  his  placer  claim,  and  excepted  from  the  opera- 
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tion  of  his  patent.     (U.  S.  Bev.  Stats.  §  233;  McLaughlin  v. 
Powell,  50  Cal.  64;  Gold  Hill  Quartz  Min.Co.  v.  Ish,  5  Or.  104.) 

Searls,  C. — Action  to  recover  damages  for  trespass  upon 
mining  claims^  and  for  injunction  against  defendants  to  restrain 
them  from  similar  trespasses. 

Plaintiff  bases  his  action  upon  a  patent  issued  to  him  for  the 
locus  in  quo,  as  a  placer  mining  claim  under  the  provisions  of 
chapter  vi.  of  title  22  of  the  Eevised  Statutes  of  the  United  States. 

Plaintiffs  claim  is  known  as  the  Ellis  Placer  Mining  Claim, 
and  within  the  exterior  limits  thereof  there  is  a  regularly  defined 
lode  of  gold-bearing  quartz  rock  in  place,  which  was  known  to 
exist  at  the  time  of  plaintiffs  application  for  patent;  and  his 
application  did  not  include  an  application  for  the  lode. 

The  patent  to  plaintiflE  contained  the  usual  reservation  in  such 
cases,  viz.:  "That  should  any  vein  or  lode  of  quartz,  or  other 
rock  in  place,  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or 
other  valuable  deposits,  be  claimed  or  known  to  exist  within  the 
above-described  premises  at  the  date  hereof,  the  same  is  expressly 
ezcepted  and  excluded  from  these  presents." 

The  land  upon  which  the  alleged  trespasses  were  committed 
consisted  of  this  quartz  lode,  which  was  located  by  the  grantor 
of  defendantb  in  1879  under  the  name  of  the  California  Queen 
Mine,  and  work  by  said  defendants  upon  the  quartz  lode  as  sit- 
uated and  located  constitutes  the  supposed  trespasses  complained 
of. 

Defendants  had  judgment  and  plaintiff  prosecutes  this  appeal. 

The  question  in  the  case  upon  which  the  decision  must  turn  is, 
whether  by  his  patent  to  the  Ellis  Placer  Mining  Claim  the 
plaintiflE  acquired  title  to  said  quartz  lode  or  vein? 

Section  2333  of  the  Eevised  Statutes  of  the  United  States  pro- 
vides as  follows :  *^  Where  a  vein  or  lode  such  as  is  described  in 
section  2320  is  known  to  exist  within  the  boundaries  of  a  placer 
claim,  an  application  for  a  patent  of  such  placer  claim,  which 
does  not  include  an  application  for  the  vein  or  lode  claim,  shall 
be  construed  as  a  conclusive  declaration  that  the  claimant  of  the 
placer  claim  has  no  right  of  possession  of  the  vein  or  lode  claim ; 
but  where  the  existence  of  a  vein  or  lode  in  a  placer  claim  is  not 
known,  a  patent  for  the  placer  claim  shall  convey  all  valuable 
mineral  and  other  deposits  within  the  boundaries  thereof." 
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The  preceding  portion  of  the  same  section  provides  that  the 
applicant  for  a  patent  being  in  possession  of  a  placer  claim  and 
also  of  a  vein  or  lode  claim,  included  within  the  boundaries 
thereof,  may  upon  application  therefor  and  upon  paying  five 
dollars  per  acre  for  the  lode  claim  therein,  obtain  patent  for  the 
whole. 

Appellant  contends  that  the  condition  in  the  patent  "that 
should  any  vein  or  lode  of  quartz  or  other  rock  in  place  bear- 
ing gold  ...  be  claimed  or  known  to  exist  within  the  above 
described  premises  at  .the  date  hereof,  the  same  is  expressly 
excepted  and  excluded  from  these  presents,*^  is  void. 

It  must  be  conceded  that  where  a  patent  contains  a  reservation 
or  condition  not  authorized  by  law,  such  reservation  or  condition 
is  a  nullity.  {Stark  v.  Starr,  6  Wall.  402 ;  Wolfley  v.  Lebanon 
Mining  Co.  4  Colo.  115.) 

The  land  depari:ment  is  but  an  instrument  by  which  the 
objects  of  the  law  are  attained  its  jurisdiction  and  mode  of  pro- 
cedure are  defined  by  law,  and  its  results  must  be  such  as  are 
warranted  by  the  paramount  authority  under  which  it  acts. 

Assuming  this  hypothesis  as  correct,  it  becomes  necessary  to 
inquire  whether  the  clause  quoted  from  section  2333  authorizes 
the  reservation  in  the  patent  to  plaintiff.  Upon  this  question  we 
do  not  entertain  a  serious  doubt. 

The  language  of  section  2333  in  cases  of  known  lode  claims 
in  placer  mines,  applied  to  be  patented,  and  which  lode  claims 
are  not  sought  to  be  patented  is  explicit,  and  such  omission 
"  shall  be  construed  as  a  conclusive  declaration  that  the  claimant 
of  the  placer  claim  has  no  right  of  possession  of  the  vein  or  lode 
claim.^' 

If  he  has  no  right  of  possession  it  must  follow  that  he  has  no 
right  to  a  patent. 

Congress  has  provided  the  manner  in  which  a  right  to  posses- 
sion of  mining  claims  may  be  acquired,  and  has  further  provided 
for  the  issuance  of  patents  to  those  who  have  acquired  such  right 
of  possession;  has  provided  that  in  case  of  adverse  claims,  he 
who  substantiates  his  right  to  possession  shall  thereupon  be 
entitled  to  a  patent. 

And  when  the  language  in  question  is  considered  in  connection 
with  the  context,  and  with  the  other  provisions  of  the  mining 
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law,  the  conclusion  is  reached  that  by  the  waiver  of  his  right  to 
possession,  a  waiver  of  his  right  to  a  patent  is  implied.  The 
latter  is  a  sequence  of  the  former  and  cannot  exist  without  it. 

By  this  construction  the  harmony  of  the  whole  section  is  main- 
tained, while  the  interpretation  claimed  by  counsel  for  appellant 
would  pennit  an  applicant  for  patent  to  acquire  title  to  a  quari:z 
claim  at  $2.50  per  acre,  instead  of  $5  as  provided  by  law,  and  would 
render  the  latter  clause  of  the  same  section  under  which  unknown 
quartz  lodes  pass  to  the  patentees  of  placer  mines  unnecessary. 

We  conclude  the  exception  and  exclusion  of  the  quariz  lode  in 
question  as  specified  in  the  patent  was  authorized  by  law,  and  that 
no  title  thereto  vested  in  the  appellant  under  his  patent. 

There  is  substantially  a  finding  by  the  court  below  upon  all 
the  issues  made  by  the  pleadings  in  the  case. 

It  is  not  necessary  that  the  facts  as  found  should  follow  the 
language  of  the  pleadings  which  they  support.  If  the  truth  or 
falsity  of  each  material  allegation  not  admitted  can  be  demon- 
strated from  the  findings,  the  requirements  of  the  Code  are  met. 

The  judgment  should  be  affirmed. 

FooTB,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affinned. 

Hearing  in  Bank  denied. 


[No.  9639.    Department  One. — August  12,  1885.] 

C.  A.  LUHES,  Assignee  of  S.  J.  DIERSSEN,  an  Insolv- 
ENT,  Respondent,  v.  EDWARD  KELLY,  Appellant. 

Il^OLUNTART  INSOLVENCY — JURISDICTION  OVER  PROCEEDING,  HOW  AC- 
QUIRED— Collateral  Attack. — ^The  court  obtains  jurisdiction  over 
a  proceeding  in  involuntary  insolvency,  upon  the  filing  of  the  pe- 
tition properly  signed  and  verified,  and  the  service  of  a  copy 
thereof,  together  with  a  copy  of  the  order  to  show  cause,  on  the 
debtor.  For  errors  afterwards  committed,  its  proceedings  cannot 
be  collaterally  assailed. 

Id. — Bond  of  Assignee — Insufficiency  in  Amount  of. — The  assign- 
ment in  such  a  proceeding  is  not  collaterally  assailable  by  reason 
of  the  fact  that  the  bond  filed  by  the  assignee  and  approved  by 
the  court  was  for  a  less  amount  than  that  required  by  the  order 
appointing  the  assignee. 
LXVn.    CAL. — 19 
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Evidence— Impeachment  of  Witness — Attempt  at  Bbibeby. — Where 
a  witne8s  has  testified  to  matters  material  to  the  issues,  the  party 
.  against  whom  be.  has  testified  may  on  cross-examination  show  that 
the  witness  is  hostile  to  or  prejudiced  against  him,  and  to  that 
end  may  lay  the  foundation  for  showing  that  the  witness  has  at- 
tempted to  buy  or  bribe  other  witnesses;  but  thia  can  only  be 
done  when  the  witness  has  testified  to  material  matters. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Orove  L,  Johnson,  for  Appellant. 

Freeman  £  Bates,  for  Eespondent. 

Belcher,  C.  C  — This  is  an  action  commenced  by  the  plaint- 
iff, as  assignee  of  one  S.  J.  Dicrson,  an  insolvent  debtor,  to 
recover  the  value  of  four  barrels  of  whiskey  and  certain  other 
personal  property  alleged  to  have,  been  transferred  by  the  insolv- 
ent to  the  defendant  in  violation  of  the  provisions  of  section  55 
of  the  Insolvent  Act  of  1880.  The  insolvency  proceedings  were 
involuntary,  and  every  step  taken  in  them  was  alleged  in  the 
complaint  and  denied  in  the  answer. 

When  the  case  came  on  for  trial,  the  plaintiff  offered  in  evi- 
dence the  petition  in  insolvency,  the  bond  accompanying  the 
petition,  the  order  to  show  cause  with  the  return  of  service 
thereof  on  the  respondent,  the  order  adjudging  the  respondent 
to  be  an  insolvent  debtor,  and  requiring  him  to  file  a  schedule 
and  inventory  of  his  property,  with  the  return  of  service  thereof , 
the  order  appointing  the  plaintiff  assigneie,  the  bond  of  the 
assignee  and  a  certified  copy  of  the  assignment  made  by  the 
clerk  of  the  court  to  the  plaintiff  as  assignee.  The  defendant 
objected  to  the  evidence  upon  the  ground  that  it  was  irrelevant 
and  immaterial,  and  that  the  proceeding  did  not  conform  to  the 
Tpquirements  •  of  the  insolvent  law.  The  court  overruled  the 
objections  and  admitted  the  evidence.  We  see  no  error  in 
the  rulings. 

The  petition  was  properly  signed,  verified,  and  filed.  A  copy 
of  the  petition  and  a  copy  of  the  order  to  show  cause  were  regu- 
larly served  on  the  debtor  in  the  manner  provided  by  law  for 
the  service  of  summons  in  civil  actions.     This  gave  the  court 
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jurisdiction  of  the  case  (Ohleyer  v.  Btmce,  65  Cd.  544),  and 
for  errors  afterward  committed,  its  proceedings  could  not  be 
assailed  collaterally.  The  order  to  show  cause  required  the 
debtor  to  appear  on  the  28th  day  of  December.  He  did  not 
appear,  and  the  order  adjudging  him  an  insolvent  was  entered 
on  the  3d  day  of  January.  There  was  nothing  in  this  delay  of 
which  the  defendant  could  take  advantage. 

As  appears  by  the  record  the  order  appointing  the  plaintiflf 
assignee  required  him  to  give  a  bond  in  the  sum  of  $2,000. 
On  the  next  day  he  gave  a  bond  in  the  sum  of  $500,  and  it 
was  approved  by  the  judge  and  filed.  In  the  assignment  made 
by  the  clerk  it  is  recited  that  the  assignee  had  ^*  filed  a  bond  in 
the  sum  of  $500  as  ordered  by  the  court.*'  There  was  here 
evidently  some  mistake,  but  it  was  one  which  did  not  concern 
the  defendant.  The  creditors  and  debtor  were  alone  interested 
in  the  amount  and  sufficiency  of  the  bond,  and  they  acquiesced 
in  the  bond  given.  The  court  had  jurisdiction,  and  its  approval 
of  the  bond  was  sufficient  to  justify  and  make  valid  the  assign- 
ment as  against  a  mere  collateral  attack. 

In  the  progress  of  the  trial  plaintiff  was  called  as  a  witness 
in  his  own  behalf,  and  testified  that  he  "  was  acquainted  with 
the  value  of  groceries;  that  whiskey  on  the  25th  day  of  Novem- 
ber, 1882,  and  now,  was  worth  at  least  $1.25  per  gallon;  that 
Miller  whiskey  was  worth  $2.25  per  gallon;  that  a  barrel  con- 
tained from  forty  to  forty-five  gallons;  that  he  had  known 
S.  J.  Dierssen  for  a  good  many  years;  that  Dierssen  was  a 
retail  grocer  on  and  prior  to  November  25,  1882,  and  carried 
a  stock  in  trade  amounting  to  from  $1,200  to  $1,500  in 
value.'* 

On  his  cross-examination  the  witness  testified  that  he  had  a 
conversation  with  one  George  Dierssen,  a  brother  of  S.  J.  Diers- 
sen, at  a  certain  time  and  place,  and  was  then  asked :  "  In  the 
course  of  that  conversation  did  you  tell  him  that  you  would  let 
up  on  Louis  Dierssen  if  he  would  testify  against  Kelly  in  this 
case;  that  you  would  let  up  on  him  and  not  prosecute  him?*' 
The  question  was  objected  to  by  counsel  for  plaintiff  upon  the 
ground  that  it  was  irrelevant,  and  the  objection  was  sustained. 
The  defendant  then  made  an  "offer  to  show  that  this  witness 
openly  attempted  to  bribe  witnesses  by  promises  of  immunity.** 
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This  oflfer  was  also  objected  to  as  irrelevant  and  excluded,  and 
to  these  rulings  the  defendant  excepted. 

Undoubtedly  when  a  witness  has  testified  to  matters  material 
to  the  issues,  the  party  against  whom  he  has  testified  may,  in 
the  cross-examination,  show  that  the  witness  is  hostile  to  or 
prejudiced  against  him  (People  v.  Wasson,  65  Cal.  538; 
Greenleaf  on  Ev.  §  450),  and  to  that  end  may  lay  the  founda- 
tion for  showing  that  the  witness  has  attempted  to  buy  or  bribe 
other  witnesses.  But  this  can  only  be  done  when  the  witness 
has  testified  to  material  matters.  Were  the  matters  testified  to 
by  the  witness  in  this  case  material?  The  testimony  above 
quoted  is  all  the  testimony  in  the  case  which  is  found  in  the 
record.  There  was  no  issue  as  to  the  fact  that  Dierssen  was  a 
retail  grocer  and  carried  a  stock  in  trade  amounting  to  from 
$1,200  to  $1,500  in  value. 

In  the  complaint  it  is  alleged  that  Dierssen  transferred  to  the 
defendant  four  barrels  of  whiskey  of  the  value  of  $500,  and  in 
the  answer  it  is  admitted  that  he  transferred  four  barrels  of 
whiskey  of  the  value  of  $300.  Nothing  appears  in  the  plead- 
ings or  elsewhere  as  to  the  kind  or  quality  of  the  whiskey.  It 
would  seem,  therefore,  that  when  the  witness  testified  that 
whiskey  was  worth  $1.25  per  gallon,  and  a  barrel  contained 
from  forty  to  forty-five  gallons,  he  was  testifying  to  no  more 
than  was  admitted  by  the  defendant.  Besides  the  value  of  all 
the  property  transferred,  as  found  by  the  verdict  of  the  jury, 
was  only  $400,  and  no  complaint  is  made  that  the  damages  are 
excessive.  On  the  whole,  we  are  unable  to  see  that  the  court 
committed  any  material  error  in  the  rulings  complained  of. 

The  court  instructed  the  jury  very  fully  upon  every  question 
in  the  case.  These  instructions  stated  the  law  of  the  case  fairly 
and  clearly,  and  we  fail  to  see  that  they  were  either  contradictory 
or  misleading.  Several  instructions  asked  by  the  defendant  were 
refused,  but  we  think,  in  so  far  as  they  were  sound  as  proposi- 
tions of  law,  they  were  embraced  in  other  instructions  given. 
It  would  subserve  no  useful  purpose  to  speak  of  each  of  them 
separately. 

The  judgment  and  order  should  be  affirmed. 


Searls,  C,  and  Foote,  C,  concurred. 
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The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  aiSrmed. 

Hearing  in  Bank  denied. 


[No.  0615.    Department  One.— August  12,  1885.] 

SACKAMENTO    LUMBER    COMPANY,    Respondent,    v. 

HELENA     WAGNER     et     al.     HELENA     WAGNER, 

Appellant. 

BIabbied  Woman — Contract  to  Assume  Indebtedness — ^Orioinal  03- 
UtiATiuN — 8TATtTE  OF  Fbalds. — A  married  woman  may  enter  into 
a  contract  to  assume  the  payment  of  an  indebtedness  of  a  third 
person  in  consideration  of  tlie  conveyance  to  her  of  a  tract  of  land. 
The  promise  to  answer  for  sucli  indebtedness  is  an  original  obliga- 
tion and  need  not  be  in  writing. 

CONTBACT    FOB    BENEFIT     OF     ANOTHER — ACTION     ON — CONSIDEBATION. — 

One  in  whose  favor  a  contract  is  made  may  maintain  an  action 
thereon,  although  he  was  not  a  party  to  the  agreement,  and  the 
consideration  therefor  did  not  move  from  him. 

Appevl  from  an  order  of  the  Superior  Court  of  Sacramento 
County  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

e7.  H.  McKune,  for  Appellant. 

Freeman  &  Bates,  for  Respondent. 

Belcher,  C.  C.  —  The  defendants  being  husband  and  wife, 
bought  the  real  property  mentioned  in  the  complaint  in  February, 
1881.  At  the  time  of  the  purchase  the  defendant  Helena  paid 
one  third  of  the  purchase  price  with  money  which  was  her  sepa- 
rate property,  and  for  the  other  two  thirds  they  gave  their  joint 
promissory  note.  Shortly  after  the  purchase  they  commenced 
to  erect  a  building  on  the  premises,  and  obtained  lumber  and 
material  therefor  from  the  plaintiff.  The  lumber  and  mate- 
rials furnished  were  charged  to  John  Wagner,  the  husband. 
On  the  4th  day  of  April,  1881,  the  defendants  reconveyed  the 
property  to  Michael  Wagner,  their  grantor,  who  held  it  imtil  the 
11th  day  of  July  following,  and  then  for  the  expressed  considerar 
tion   of   one  dollar,   conveyed  it  back  to   defendant  Helena, 
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Between  April  4th  and  July  11th,  the  construction  of  tlie  build- 
ing was  continued,  and  materials  therefor  were  furnished  by  Oie 
plaintiH  and  by  Hartwell,  Hotchkiss  &  Stalker,  and  charged  to 
John  Wagner.  At  the  time  of  tlie  conveyance  to  her  on  the  11th 
of  July,  defendant  Helena  agreed  to  pay  the  bills  against  the 
property,  including  the  bills  due  the  plaintiff  and  Hartwell, 
Hotchkiss  &  Striker,  and  this  she  told  the  scrivener  who  drew 
the  deed  was  a  part  of  the  consideration  of  the  deed  to  her.  On 
tbci  same  day  she  went  with  her  husband  to  the  plaintiff's  manag- 
ing agent  and  told  him  that  she  owned  the  property  and  was 
going  to  pay  all  the  bills,  and  wanted  to  know  how  much  dis- 
count^ the  plaintiff  would  allow  her  if  ^he  paid  the  cash.  She 
al«d  went  with  her  husband  to  the  place  of  business  of  Hartwell, 
Hotchkiss  &  Stalker,  and  asked  for  their  bill,  and  said  she  was 
going  to  pay  it.  The  bills  not  being  paid,  Hartwell,  Hotchkiss 
■(&  '3 talker  assigned  their  bill  to  the  plaintiff,  and  this  action  was 
.brought  Jko  recover  the  amount  of  the  two  bills.  The  defendant 
John  appeared  and  consented  that  judgment  be  taken  against 
hin;i  as^jprayed  for  in  the  complaint.  The  defendant  Helena 
answered  with  a  general  denial  and  a  plea  of  coverture.  The 
case  comes  here  on  an  appeal  by  the  defendant  Helena  from  the 
order  denying  her  motion  for  a  new  trial. 

The  fact  that  the  appellant  was  a  married  woman  cannot  avail 
her  in  this  case.  She  was  not  disqualified  by  reason  of  coverture 
from  entering  into  a  contract  of  the  character  indicated  in  the 
record.  In  this  State  "  cither  husband  or  wife  may  enter  into 
jany  engagement  of  transaction  with  the  other,  or  with  any  other 
person  respecting  property,  which  either  might  if  unmarried." 
(Civ.  Code,  §  158.) 

The  appellant  accepted  a  conveyance  of  the  property,  and  as  a 
part  consideration  for  that  conveyance  promised  to  pay  the  bills 
sued  on.  Even  if  thC;  obligation  to  pay  them  rested  on  John 
Wagner,  or  Michael. Wagner  fllone,  still  the  appellant's  promise 
^0  pay  them  was  not  void. because  not  in  writing  signed  by  her. 
Section  2794  of  the  Civil  Code  provides:  "A  promise  to  answer 
for  the  obligation  of  another  in  any  of  the  following  cases,  is 
deemed  an  original  obligation  of  the  promisor,  and  need  not  be 
in  writing.     .     .     . 

3.  Where  the  promise  being  for  an  antecedent  obligation  of 
another,  is  made     .     .     .     upon  a  consideration  beneficial  to  tho 
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promisor,  whether  moving  from  either  party  to  the  antecedent 
obligation  or  from  another  person.'^  It  is  claimed  that  the  debt 
was  the  obligation  of  John  Wagner,  and  that  a  promise  made  to 
John  Wagner  or  Michael  Wagner  could  not  operate  as  a  promise 
to  the  plaintiff,  or  to  Hartwell,  Hotchkiss  &  Stalker,  on  which 
they  could  sue  for  the  reason  that  there  was  no  privity  between 
the  parties. 

The  same  point  was  made  and  maintained  in  McLaren  v. 
Hutchinson,  18  Cal.  80.  The  court  said:  "In  this  case  the 
defendant  purchased  of  one  Beach  a  tract  of  land,  and  as  a  part 
of  the  consideration  agreed  to  pay  certain  "debts  specified  in  the 
complaint.  Neither  the  plaintiff  nor  any  of  the  persons  to  whom 
the  debts  were  owing  were  parties  to  the  agreement,  and  it  does 
not  appear  that  they  ever  assented  to  or  attempted  in  any  manner 
to  connect  themselves  with  the  transaction  prior  to  the  com- 
mencement of  the  suit.  The  plaintiff  is  the  present  holder  of 
these  debts,  and  the  question  is  whether  he  can  maintain  an  action 
against  the  defendant  for  their  recovery.  It  is  clear,  we  think, 
that  he  cannot.  There  is  no  privity  between  the  parties,  and  the 
legal  position  of  the  plaintiff  is  that  of  a  stranger  to  the  agree- 
ment.'^ 

The  same  point  was  again  made  in  Lewis  v.  Covillaud,  21  Cal. 
189,  and  speaking  of  McLaren  v.  Hutchinson,  the  court  said: 
"In  that  case  the  suit  was  upon  an  agreement  made  by  the 
defendant  with  a  third  person  to  pay  a  debt  owing  by  the  latter 
to  the  plaintiff,  and  we  held  that  as  the  plaintiff  was  not  a  party 
to  the  agreement,  the  action  could  not  be  maintained.  The 
decision  was  placed  upon  the  ground  that  there  was  no 
privity;  but  since  the  case  was  decided  the  matter  has  fre- 
quently been  called  to  our  attention,  and  we  are  by  no  means 
satisfied  with  the  rule  laid  down.  The  agreement  was  founded 
upon  a  sufficient  consideration,  and  the  modern  doctrine  in 
such  cases  seems  to  be  in  favor  of  the  maintenance  of  the 
action.*' 

We  are  satisfied  that  an  action  like  that  described  in  McLaren 
V.  Hutchinson  may  be  maintained,  and  that  the  court  did  not  err 
in  this  case  in  rendering  judgment  in  favor  of  the  plaintiff. 
{Barker  v.  BucMin,  2  Denio,  45 ;  Delaware  and  Hudson  Canal 
Co.  V.  Westchester  Co,  Banl',  4  Denio,  97 ;  Lawrence  v.  Fox,  20. 
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N.  Y.  268;  Turk  v.  Ridge,  41  N.  Y.  206;  Barker  v.  Bradley, 
42  N.  Y.  316 ;  Arnold  v.  Lyman,  17  Mass.  400;  9  Am.  Dec.  154.) 
The  order  should  be  affirmed. 

Sea-RLS,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 


[No.  9781.    Department  Two.— August  17,  1885.] 

MARKS  ZELLERBACH,  Appellant,  v.  CHARLES 

ALLENBERG  et  al..  Respondents. 

JuDQMENT — When  Set  Aside  on  the  Ground  of  Fraud. — A  judgment 
at  law  will  be  set  aside  on  the  ground  of  fraud  only  when  the 
fraud  was  practiced  in  the  act  of  obtaining  the  judgment,  and  the 
party  against  whom  it  was  rendered  and  his  counsel  are  free  from 
negligence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sierra 
County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  H.  Taylor,  and  T,  M.  Osment,  for  Appellant. 

The  judgment  should  be  set  aside  because  of  the  fraud  prac- 
ticed on  the  plaintiff.  (Foster  v.  Wood,  6  Johns.  Ch.  87 ;  Ocean 
Ins.  Co.  V.  Fields,  2  Story,  59;  Carrington  v.  Holabird,  17 
Conn.  530 ;  Cowin  v.  Toole,  31  Iowa,  513 ;  Hoyden  v.  Hayden, 
46  Cal.  332 ;  Pratt  v.  Noriham,  5  Mason,  95 ;  Noyes  v.  Loeb, 
24  La.  An.  48 ;  Read  v.  Harvey,  23  Ark.  44 ;  Warner  v.  Blakman, 
4  Keyes,  507 ;  Burch  v.  Scott,  1  Bland,  112 ;  Ogden  v.  Larrabee, 
57  111.  389;  Shinkle  v.  Litcher,  47  111.  216;  Hahn  v.  Haai,  12 
Mon.  B.  426;  Wales  v.  Bank  of  Mich.  Har.  (Mich.)  308; 
Hubbard  v.  Hobson,  Breese,  190;  Baltzell  v.  Randolph,  9  Fla. 
366;  2  Story  Eq.  Jur.  894.) 

Jarboe  &  Harrison,  for  Respondents. 

Myrick,  J.  —  The  complaint  in  this  case  was  filed  to  set 
aside,  on  the  ground  of  fraud,  a  judgment  which  had  been 
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obtained  by  Allenberg  and  Goldstein  against  Zellerbach.  In 
the  court  below,  judgment  on  demurrer  was  rendered  for  the 
defendants. 

The  case,  as  presented  by  the  plaintiff  herein,  why  the  judg- 
ment in  the  former  case  should  be  set  aside,  is  substantially  as 
follows:  Allenberg  and  Goldstein  commenced  an  action  against 
Zellerbach  to  foreclose  a  mortgage  executed  by  the  latter  to 
Allenberg.  In  the  complaint  in  that  case,  it  was  alleged  that 
the  mortgage  was  given  to  secure  the  payment  of  a  note  for 
$50,000  and  interest,  executed  by  Zellerbach  to  Goldstein,  an 
indebtedness  of  Zellerbach  to  Allenberg  of  $9,000  and  interest, 
and  advances  and  loans  to  be  made  by  Allenberg  to  Zellerbach. 
It  was  also  alleged  that  Allenberg  paid  out  $25,000  in  excess  of 
issues,  in  the  management  of  the  mortgaged  property.  The 
mortgaged  property  consisted  of  several  mines  and  ditches  and 
appurtenances,  embracing  all  the  property  of  Zellerbach  in  the 
county,  together  with  30,000  shares  in  a  mining  company,  and 
1000  shares  in  a  canal  company.  Zellerbach,  in  his  complaint 
in  this  case,  avers  that^  in  his  answer  in  the  former  case  he 
admitted  the  making  of  the  note  and  the  indebtedness  to  Gold- 
stein, but  claimed  that  Allenberg  had  received  $14,000  for 
dividends  on  the  canal  company  stock,  and  $1,500  cash. 

The  court  in  that  action  found  that  Zellerbach  was  indebted, 
on  the  obligations  alleged  in  the  complaint  therein,  in  the  sum 
of  $91,474.15,  and  that  Allenberg  had  paid  out  $11,251.41  in 
the  management  of  the  property,  and  rendered  judgment  of  fore- 
closure and  sale.  The  plaintiff  Zellerbach  then  proceeded  in 
his  complaint  in  this  action,  to  aver  that  he  was  extensively 
engaged  in  business;  that  Allenberg  was  his  confidential  agent 
and  manager  of  his  business,  having  almost  exclusive  control 
thereof ;  that  Allenberg  represented  to  plaintiff  that  money  was 
needed  to  cafc7  on  the  business,  and  that  Goldstein  had  money  to 
loan ;  that  acting  solely  on  the  representations  of  Allenberg,  he 
drew  on  Goldstein  for  $30,000,  which  was  paid ;  that  Allenberg 
handed  plaintiff  $7,853.15,  representing  it  to  be  a  loan  from 
Goldstein,  and  that  the  $50,000  note  was  given  for  these  sums  and 
interest  thereon ;  that  at  the  time  he  gave  the  note,  and  when  the 
decree  was  rendered  in  the  former  action,  he  believed  he  was 
indebted  to  Goldstein  in  the  sum  named  in  the  note,  less  the 
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credits  claimed,  but  tliat  since  the  date  of  that  decree  he  had 
been  informed  and  believed,  and  therefore  alleged,  on  informa- 
tion and  belief,  that  the  sums  supposed  by  him  to  have  been 
loaned  to  him  were,  in  fact,  moneys  which  AUenberg  had 
abstracted  from  him  in  the  management  of  the  business,  and 
induced,  by  collusion  with  Goldstein,  plaintiff  to  believe  was  the 
money  of  Goldstein,  and  was  in  truth  the  property  of  plaintiff. 

It  will  be  observed  that  the  plaintiff  in  this  action  does  not 
aver  that  AUenberg  or  Goldstein,  by  any  act,  prevented  him 
from  ascertaining  before  he  executed  the  note  the  true  condition 
of  his  affairs;  neither  does  he  aver  that  he  could  not,  with 
the  ordinary  prudence  of  a  business  man,  have  ascertained  such 
condition ;  for  aught  that  appears,  he  might  have  examined  his 
books  and  accounts  then,  and  he  might  have  examined  them  at 
any  time  before  the  trial  of  the  former  case.  If  it  be  true  that 
AUenberg  falsely  abstracted  the  plaintiff's  funds,  and  by  collu- 
sion with  Goldstein  loaned  them  to  plaintiff,  it  does  not  appear 
but  that  plaintiff  might,  with  reasonable  attention  to  his  busi- 
ness, have  ascertained  the  fact  and  made  the  defense  in  the 
former  action. 

It  is  not  enough  for  the  purposes  of  this  action  that  he  should 
have  been  ignorant  of  the  alleged  wrong  at  the  time  of  the 
former  trial ;  that  ignorance  must  have  been  caused  by  the  acts 
of  AUenberg  or  Goldstein,  or  by  his  own  misfortune,  which 
reasonable  prudence  would  not  have  guarded  against.  He  does 
not  aver  that  AUenberg  had  the  entire  management  of  the  busi- 
ness, or  that  he  made  false  entries  in  the  books,  or  prevented 
inquiry  or  examination;  nor  does  he  aver  any  fact  tending  to 
show  that  AUenberg  or  Goldstein  prevented  him  from  making  a 
defense  nor  from  ascertaining  the  facts  necessary  to  the  defense. 

Where  a  judgment  is  attacked  and  sought  to  be  set  aside  for 
fraud,  the  "  fraud  must  have  been  practiced  in  tie  very  act  of 
obtaining  the  judgment,  or  else  it  wiU  be  concluded  by  the  judg- 
ment at  law,  where  fraud  is  equally  a  defense  as  in  equity.*'  (2 
Story's  Eq.  Jur.  1575.) 

"  The  rule  of  the  best  considered  and  more  recent  cases  upon 
the  subject  is  that  the  party  must  have  failed  in  obtaining 
redress  in  the  suit  at  law  by  the  fraud  of  the  opposite  party,  or 
inevitable  accident  or  mistake,  without  any  default  either  of  the 
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party  or  his  counsel."  (2  Story's  Eq.  Jur.  1574,  n. ;  French  v. 
Gam^,  7  Port.  549;  Ede  v.  Haaen,  61  Cal.  360;  Wier  v.  Vail, 
65  Cal.  466;  U.  8.  v.  Throckmorton,  98  U.  S.  61.) 

We  think  the  judgment  of  the  court  below,  in  this  case,  is 
correct;  it  is  therefore  aflSrmed. 

MoERisoN,  C.  J.,  and  Thornton,  J.,  concurred. 


[No.  9686.    Department  One.— August  18,  1885.] 

W.  C.  SHELDON,  Appellant,  r.  A.  MTJLL,  Respondent. 

EJECTiCEirr — Pboof  of  Ouster — Possession. — In  an  action  of  ejectment, 
an  ouster  by  the  defendant  may  be  established  without  evidence 
that  the  land  in  dispute  was  enclosed  so  as  to  deprive  the  plain- 
tiff of  the  possession  thereof.  Actual  possession  of  land  may  be 
had  without  fences  or  enclosure. 

xipPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Freeman  &  Bates,  for  Appellant. 

A  fence  is  not  essential  to  possession,  and  it  was  error  for  the 
court  so  to  charge.  {Moss  v.  Scott,  2  Dana,  274;  Elliott  v. 
Peaxl,  10  Peters,  442;  Ewing  v.  Burnett,  11  Peters,  41;  Ford  v. 
Wilson,  35  Miss.  505.) 

A.  P.  Catlin,  for  Respondent. 

SEAai.s,  C.  —  Ejectment  to  recover  a  strip  of  land. 

The  jury  rendered  the  following  verdict :  — 

"  We,  the  jury  in  the  above-entitled  cause,  find  for  the  defend- 
ant, on  the  ground  that  he  has  not  had  possession  of  any  of  the 
land  sued  for." 

Plaintiff  and  defendant  were  adjoining  owners  of  land. 

In  December,  1881,  defendant  constructed  a  fence,  apparently 
as  and  for  a  line  fence  between  himself  and  plaintiff,  but  which 
was  not  on  the  line,  being  over  on  plaintiff's  land,  and  leaving 
a  narrow  strip  thereof  on  defendant's  side. 
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The  fence  did  not  make  an  enclosure,  extending  only  a  portion 
of  the  way  along  the  vicinity  of  the  line,  and  at  the  end  of  such 
fence  there  was  an  open  space  by  which  egress  and  ingress  could 
be  had  from  and  to  plaintiff's  land. 

At  the  trial  plaintiff  asked  the  court  to  instruct  the  jury  as 
follows :  — 

"  It  is  not  necessary  for  the  plaintiff  to  show  that  the  defend- 
ant surrounded  the  land  in  controversy  by  an  enclosure.  The 
defendant  is  to  be  deemed  to  be  in  possession  of  such  part  of  the 
land,  if  any,  as  he  occupied  and  used  in  the  same  manner  that 
owners  of  land  of  like  character  in  that  neighborhood  commonly 
occupy  and  use  them." 

The  court  refused  to  give  the  instruction,  which  refusal  was 
excepted  to,  and  is  assigned  as  error. 

The  court,  at  request  of  defendant,  instructed  the  jury  as 
follows :  — 

"In  order  to  entitle  plaintiff  to  recover  the  strip  of  land 
claimed  in  this  action,  it  must  appear  to  the  jury  from  the  evi- 
dence that  defendant  so  enclosed  the  same  as  to  deprive  plaintiff 
of  the  possession  of  the  same,  and  to  appropriate  the  same  to  his 
own  exclusive  use,  and  that  the  land  so  enclosed  belongs  to 
plaintiff.'' 

The  giving  of  which  is  also  assigned  as  error. 

It  will  be  perceived  that  by  the  instruction  refused  and  the 
one  given  the  court  indicated  to  the  jury  very  clearly  that  to 
constitute  an  ouster  it  was  necessary  that  defendant  should  have 
enclosed  the  land  in  dispute  so  as  to  deprive  plaintiff  of  the  pos- 
session thereof,  and  in-  defendant's  third  instruction  the  court 
told  the  jury  they  must  be  satisfied  from  the  evidence  that  by 
means  of  fences  defendant  so  enclosed  the  strip  of  land  as  to 
deprive  plaintiff  of  the  possession  of  the  same. 

Actual  possession  of  land  may  be  had  without  fences  or  enclos- 
ure.    {McCreery  v.  Everding,  44  Cal.  24G.) 

Enclosing  land  by  a  fence  is  evidence  of  possession,  but  it  is 
not  the  only  evidence  of  possession. 

lie  who  enters  upon  land,  occupies  it,  subjects  it  to  his  will 
and  dominion  for  a  purpose  to  which  it  is  adapted,  excluding  all 
other  persons  therefrom,  and  is  in  the  exclusive  enjoyment  of  its 
advantages  and  products,  is  as  much  in  the  possession  of  such 
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land  as  though  he  had  pnelo««ed  it  with  a  fence.  In  Sutiol  v. 
Hepburn,  1  Cal.  254,  the  court  held  that  the  fact  that  cattle  and 
horses  of  a  person  had  roamed  over  and  grazed  upon  a  tract  of 
land  does  not,  of  itself  alone,  make  out  an  actual  possession  of 
the  land  in  him. 

A  person,  however,  who  marks  off  the  boundaries  of  a  tract 
of  land  reasonable  in  extent,  and  habitually  uses  the  same  for 
pasturage  of  stock,  confining  his  cattle  thereon,  and  excluding 
all  others  therefrom  b}'  the  aid  of  lierdsmen  employed  by  him 
for  that  purpose,  the  land  being  adapted  to  the  purpose  in- 
dicated, is  as  much  in  the  actual  possession  of  such  land  as 
though  he  had  enclosed  it  by  a  fence. 

"  The  possession  to  be  shown  in  the  defendant  in  an  action  of 
ejectment  need  not  be  actual,  as  contradistinguished  from  con- 
strucUve,  in  its  character."     {Crane  v.  Ohiradelli,  45  Cal.  236.) 

In  the  present  case  there  was  evidence  tending  to  show  that 
defendant  had  built  his  fence  over  the  line  and  upon  the  land  of 
plaintiff. 

The  defendant,  who  was  a  witness  in  his  own  behalf,  on  cross- 
examination  said :  "  Since  December  of  last  year  I  have  used  the 
land  the  same  as  before.  Have  run  my  sheep  on  it.  I  suppose 
the  sheep  run  up  to  the  new  fence.  I  had  the  same  use  and 
occupation  of  the  part  up  to  the  new  fence  as  of  any  other  part 
of  my  place,  and  I  claimed  the  right  to  use  up  to  that  fence.  I 
supposed  the  fence  was  on  my  land.  I  used  the  part  adjoining 
the  fence  the  same  as  I  used  all  my  high  land." 

This  testimony  tended  to  show  that  defendant  was  in  posses* 
sion  of  the  land  in  dispute,  claiming  it  as  his  own. 

The  instruction  refused  and  those  given,  taken  together,  indi- 
cated to  the  jury  that  the  evidence  of  possession  in  defendant  was 
of  no  avail,  and  did  not  amount  to  an  ouster,  unless  defendant 
had  so  enclosed  the  land  as  to  deprive  plaintiff  of  the  possession 
of  the  same. 

This  was  error  for  which  the  judgment  should  be  reversed 
and  a  new  trial  granted. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  and  cause  remanded  for  a  new  trial. 
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[No.  9543.     Department  One.— August  18,  1885.] 

J.  B.  HAGGIX,  Respondent,  v.  A.  F.  RAYMOND  et  al., 

Appellants. 

Ejectment  —  Cross-complaiivt — Specific  Perfobmance  —  Findings  — 
Vebdict, — In  an  action  of  ejectment,  where  the  defendant  files  a 
erosa-complaint  for  the  specific  performance  of  a  parol  contract  for 
a  lease  of  the  land  in  controversy,  the  issues  so  raised  constitute 
a  case  in  equity,  and  the  verdict  of  a  jury  thereon  is  merely  ad- 
visory, and  may  be  disregarded  by  the  court. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

J.  H.  McKune,  Elwood  Bruner,  and  A.  P,  Catlin,  for  Appel- 
lants. 

27.  0.  £  W,  H.  Beatiy,  for  Respondent. 

Belcher,  C.  C.  —  This  is  an  action  of  ejectment.  The 
defendants  answered,  admitting  the  plaintiff's  ownership  of  the 
demanded  premises,  and  setting  up  by  way  of  cross-complaint 
that  they  entered  upon  the  premises  and  made  valuable  improve- 
ments thereon  under  a  parol  contract  that  the  plaintiff  would 
give  them  a  written  lease  of  the  premises  for  a  number  of  years; 
and  they  prayed  for  a  decree  compelling  a  specific  performance 
of  the  contract. 

When  the  case  came  on  for  trial  the  court  ruled  that  the  issues 
made  by  the  cross-complaint  and  the  answer  thereto,  must  be 
first  tried,  and  at  request  of  defendants  impaneled  a  jury  to  find 
upon  those  issues.  At  the  close  of  defendants*  testimony  the 
court,  on  motion  of  plaintiff,  granted  a  nonsuit  as  to  the  cross- 
complaint. 

The  defendants  then  waived  a  jury  trial  of  the  issues  arising 
upon  the  plaintiff's  complaint  and  their  answer  thereto,  and  the 
case  was  tried  by  the  court.  Judgment  was  rendered  in  favor 
of  the  plaintiff,  and  from  that  judgment  and  an  order  denying  a 
new  trial  this  appeal  is  taken. 

Tliere  was  no  error  in  granting  the  nonsuit.  The  facts  stated 
and  the  relief  asked  in  the  cross-complaint  constituted  a  case  in 
couitv,  find  it  is  well  settled  that  in  such  a  case  the  verdict  of  a 
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JMiry  is  merely  advisory  and  may  be  disregarded  by  the  court. 
{Bates  V.  Gage,  49  Cal.  126;  Johnson  v.  Powers,  65  Cal.  179; 
Sweetser  v.  Dobbins,  65  Cal.  529.) 

The  court  found  upon  all  the  issues  raised  by  the  complaint, 
the  cross-complaint  and  the  answers  thereto,  against  the  defend- 
ants. It  is  now  insisted  that  these  findings  were  not  justified 
by  the  evidence,  and  that  the  judgment  should  therefore  be 
reversed. 

We  have  carefully  read  over  all  the  testimony  found  in  the 
transcript,  and  are  unable  to  agree  with  the  views  of  the  appel- 
lants. It  would  subserve  no  useful  purpose  to  state  the  testi- 
mony at  length,  but  we  think  it  clearly  appears  that  Mackay, 
plaintiflE's  agent,  never  pretended  to  have  any  authority  to  make 
leases,  even  for  a  year,  and  that  plaintiff  never  held  him  out  as 
an  agent  for  that  purpose.  It  does  not  clearly  appear  that  Mac- 
kay ever  made  the  agreement  set  up  in  the  cross-complaint,  and 
if  it  did  there  is  nothing  to  show  that  the  plaintiff  knew  of,  or 
in  any  way  ratified  the  unauthorized  act. 

The  defendants  had  a  lease  for  the  year  1882,  and  they  paid 
the  rents;  but  the  fact  that  the  plaintiflE  received  those  rents 
could  not  have  the  effect  to  ratify  the  alleged  agreement  for  a 
lease  for  three  years,  with  a  privilege  of  two  years  more. 

The  judgment  and  order  should  be  aflBrmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.  9739.    Department  One. — August  18,   1885.] 

CHABLES  M.   COGLAN,  Respondent,  v,  M.  E.  BEAED, 

Appellant. 

Bill  op  Exceptions — Specification  or  Ebbob  must  be  Pabtictjlab.— 
A  specification  of  error  in  a  bill  of  exceptions  that  the  findings 
are  not  justified  by  the  evidence  must  state  the  particulars  in  which 
the  evidence  is  alleged  to  be  insufficient.  A  specification  that  "the 
court  erred  in  finding  "  certain  facta  is  not  sufficiently  particular. 

Elsction  Contest — Evidence — Ballots — Bubden  of  Pboof. — In  an 
election  contest  the  ballots  are  the  primary  and  best  evidence  of  the 
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number  of  votes  received  by  any  candidate,  provided  they  have  not 
in  any  way  been  tampered  with;  and  the  burden  of  proof  is  upon 
the  contestant  to  show  that  fact. 

Id. — Custody  of  Ballots  by  Contestant. — The. ballots  are  not  inad- 
missible in  evidence  by  reason  of  the  fact  that  for  a  short  time 
they  were  in  the  possession  of  the  contestant  as  de  facto  county 
clerk. 

^Id. — Statement  of  Count  on  one  Trial  as  Evidence  on  Second 
Trial. — A  tabulated  statement  showing  the  result  of  the  count 
by  the  judge  on  one  trial  is  admissible  in  evidence  on  a  subsequent 
trial  for  the  purpose  of  showing  whether  or  not  the  ballots  had 
been  tampered  with  between  the  dates  of  the  trials. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento Count3\ 

The  facts  are  stated  in  the  opinion. 

John  T.  Carey,  and  Wm.  H.  Beatty,  for  Appellant. 

W.  C.  Van  Fleet,  and  S.  Solon  Hall,  for  Bespondent. 

Belcher,  C.  C.  —  This  is  the  second  appeal  in  this  case. 

Upon  the  first  appeal  the  judgment  was  reversed  and  the 
cause  remanded  for  a  new  trial.     (65  Cal.  58.) 

On  the  second  trial  judgment  was  again  rendered  in  favor  of 
the  plaintiff,  and  from  that  judgment  this  appeal  is  taken. 

The  findings  fully  support  the  judgment,  and  the  only  points 
made  by  the  appellant  are  that  some  of  the  findings  are  not  justi- 
fied by  the  evidence,  and  that  the  court  erred  in  admitting  cer- 
tain evidence  against  the  objection  of  the  defendant. 

1.  We  cannot  review  the  evidence  for  the  reason  that  there  is 
in  the  bill  of  exceptions  no  specification  of  the  particulars  in 
which  the  evidence  is  alleged  to  be  insufficient  to  justify  the 
findings.  The  specification  is  that  "the  court  erred  in  finding" 
certain  facts,  but  that  does  not  meet  the  requirements  of  the 
Code.     (Code  Civ.  Proc.  §  648^) 

But  if  the  specifications  had  been  suflBcient  the  point  would 
not  have  been  well  taken. 

There  was  evidence,  which  if  admissible,  was  suflBjcient  to 
justify  each  of  tlie  findings  of  fact. 

2.  At  the  general  election  held  in  Sacramento  County  in 
November,  1882,  the  plaintiff  and  defendant  were  candidates  for 
election  to  the  office  of  county  clerk.  According  to  the  returns 
of  the  election,  as  canvassed  by  the  board  of  supervisors,  the 
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defendant  had  a  plurality  of  sixteen  votes,  and  he  received  the 
certificate  of  election.  In  due  time  the  plaintiff  commenced  this 
proceeding  to  contest  the  right  of  the  defendant  to  the  office. 
The  case  was  tried  before  the  Superior  Court  early  in  December, 
and  in  the  course  of  the  trial  all  the  ballots  cast  at  the  election 
were  brought  into  couri;  and  counted  by  the  judge  presiding. 
Judgment  was  rendered  in  favor  of  the  contestant,  and  from  that 
judgment  Beard  appealed  on  the  22d  day  of  December,  and 
within  five  days  thereafter  perfected  his  appeal  by  filing  the 
necessary  bond. 

At  the  time  the  appeal  was  taken  and  perfected  Thomas  H. 
Berkey  was  clerk  of  the  county,  and  the  contestant  Coglan  was 
his  deputy.  Berkey's  term  expired  on  the  8th  day  of  January, 
1883,  and  on  that  day  he  turned  the  office  and  everything  per- 
taining to  it  over  to  Coglan,  who  retained  possession  up  to  the 
time  of  the  second  trial  of  the  case.  Among  other  things  of 
which  he  thus  became  custodian  were  the  ballots  cast  at  the 
election  to  which  the  contest  relates.  After  the  ballots  were 
counted  on  the  first  trial,  they  were  replaced  by  Berkey  in  the 
vault  of  the  hall  of  records,  and  tlie  vault  was  securely  locked. 
When  Berkey  surrendered  the  office  to  Coglan  he  turned  over 
to  him  also  the  keys  to  this  vault.  On  the  second  trial  the  con- 
testant first  proved  that  the  ballots  were  the  genuine  ballots 
delivered  to  the  county  clerk  by  the  officers  of  the  election; 
that  they  remained  securely  locked  in  a  vault  and  in  the  same 
condition  as  when  delivered,  up  to  the  time  when  they  were 
brought  into  court  to  be  counted  on  the  first  trial;  that  after 
they  were  counted  they  were  returned  by  the  judge,  who  had 
counted  them,  to  their  respective  envelopes,  and  were  again 
securely  and  carefully  sealed  up  by  him,  and  a  strip  of  paper 
was  gummed  over  the  opening  cut  in  the  envelope,  on  which  he 
wrote  his  initials ;  that  they  were  then  returned  to  the  vault,  and 
remained  there  in  no  way  changed  or  tampered  with  until  they 
were  brought  into  court  to  be  again  counted  on  this  trial.  The 
contestant  then  offered  in  evidence  the  ballots  from  ten  precincts 
of  the  county  and  asked  that  they  be  counted.  The  defendant 
objected  to  the  ballots  being  received  in  evidence,  or  counted, 
upon  the  ground  that  it  appeared  that  the  said  ballots  and  all 
ballots  returned  to  the  county  clerk  from  the  several  precincts 
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of  the  county,  had  been,  ever  since  the  8th  day  of  January,  1883, 
in  the  sole  and  exclusive  possession  of  the  contestant ;  that  they 
had  therefore  not  been  kept  by  the  officer  to  whose  custody  the 
law  committed  them;  that  they  should  have  been  kept  by  the 
county  clerk,  and  that  contestant  is  not  and  never  has  been 
the  county  clerk,  but  has  intruded  himself  into  and  usurped 
the  office  without  any  color  of  right  thereto. 

The  court  overruled  the  objection,  and  the  ballots  were  then 
counted,  the  defendant  reserving  an  exception. 
We  do  not  think  the  court  erred  in  its  ruling. 
As  soon  as  all  the  ballots  are  counted  after  an  election  they 
must  be  carefully  sealed  in  a  strong  envelope  by  the  officers  of 
the  election,  and  must  then  be  delivered  to  the  county  clerk, 
who  is  required  to  keep  the  packages  unopened,  and  unaltered  for 
twelve  months,  unless  within  that  time  a  contest  in  regard  to  the 
election  is  commenced  and  brought  to  trial.  (Pol.  Code,  §§ 
1259-1266.) 

In  case  of  a  contest  the  ballots  are  the  primary  and  best  evi- 
dence of  the  number  of  votes  received  by  any  candidate,  pro- 
vided they  have  not  in  any  way  been  tampered  with;  and  the 
burden  is  upon  the  contestant  to  show  that  fact.  {People  v. 
Holden,  28  Cal.  133;  Co^Zan  v.  Beard,  65  Cal.  68.) 

After  the  8th  day  of  January,  Coglan  became  the  county  clerk 
de  facto,  if  not  de  jure,  and  the  law  gave  him  the  custody  of 
these  ballots,  and  enjoined  upon  him  the  duty  of  taking  care  of 
them.  This  duty  was  performed  in  the  interest  of  the  public 
and  not  of  himself.  When  the  case  came  on  for  trial  the  fact 
that  he  had  had  the  custody  of  the  ballots  should  have  led,  and 
doubtless  did  lead  the  court  to  scrutinize  them  with  greater  care 
than  it  would  if  they  had  been  produced  from  the  custody  of 
some  other  person ;  but  it  did  not,  we  think,  render  them  wholly 
inadmissible  as  evidence.  The  questions  were,  were  they  the 
genuine  ballots  cast  by  the  voters,  and  had  they  been  kept  in 
the  same  condition  that  they  were  in  when  delivered  by  the 
officers  of  the  election  to  the  clerk?  These  questions  being 
answered  in  the  affirmative  they  were  receivable  in  evidence. 
As  was  said  in  People  v.  Livingston,  79  N.  Y.  287 :  "  The  pres- 
ervation of  the  boxes  inviolate  being  the  ultimate  object  of  the 
statute,  if  that  is  in  fact  accomplished,  the  omission  to  observe 
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all  the  formalities  to  secure  that  object  is  not  fatal  to  the  evi- 
dence. Such  omission  would  weaken  the  force  of  the  evidence 
and  induce  greater  caution  in  regarding  it,  but  would  not  neces- 
sarily destroy  it.^^ 

2.  The  rule  invoked  by  counsel  for  appellant  that  it  is  only 
as  to  the  public  and  third  persons  that  the  acts  of  a  de  facto 
officer  are  held  valid,  and  that  they  are  not  valid  when  they  are 
for  his  own  benefit,  does  not  apply  here.  In  keeping  the  ballots 
Coglan  did  not  act  for  himself  but  for  the  public,  nor  is  he  alone 
interested  in  the  controversy. 

"  The  public  is  interested  in  a  contest  of  this  character ;  it  is 
not  a  matter  solely  between  the  parties  to  the  record.**  {Searcy 
V.  Orow,  15  Cal.  119.) 

"  Theoretically  the  people  alone  are  interested  in  the  determin- 
ation of  the  controversy  involved  in  this  case."  {People  v, 
Holden,2SCsl.lZ0.) 

3.  The  court  admitted  in  evidence,  against  the  objection  of  the 
defendant,  a  tabulated  statement,  showing  the  result  of  the  count 
by  the  judge,  on  the  first  trial  of  the  case,  of  the  ballots  recounted 
on  this  trial,  and  this  ruling  is  assigned  as  error. 

When  the  tabulated  statement  was  offered  it  was  admitted  by 
counsel  for  defendant  to  be  correct,  and  the  only  objection  to  it 
was  that  it  was  secondary  evidence  of  the  contents  of  the  ballots, 
and  that  the  ballots  were  the  best  and  only  competent  evidence 
to  impeach  the  returns  of  the  precinct  officers. 

The  principal  point  made  by  the  defendant  was  that  Coglan 
had  had  the  custody  of  the  ballots,  and  had  had  an  opportunity 
to  manipulate  and  change  them,  and  therefore  they  were  not 
admissible  in  evidence  at  all.  And  the  burden,  as  we  have  seen, 
was  upon  him  to  show  that  they  had  not  been  changed. 

It  would  seem  that  anything  tending  to  show  that  fact  was 
admissible,  and  what  more  persuasive  evidence  could  be  offered 
than  a  comparison  of  the  results  of  the  two  counts?  Certainly 
it  would  seem  to  follow,  if  the  results  were  the  same,  that  the 
ballots  must  have  remained  inviolate  during  all  the  time  Coglan 
had  the  custody  of  them. 

We  do  not  think  the  court  erred  in  receiving  and  examining 
the  tabulated  statement,  showing  the  results  of  the  count  on  the 
first  trial. 
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The  judgment  should  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  loregoing  opinion 
the  judgment  is  aflSrmed. 


[No.  9962.    Department  One. — ^August  18,   1885.] 

A.     F.     JONES,     Respondent,     v,     WM.     J.     MORGAN, 

Appellant. 

Mandamus — Pleading — Claim  against  a  County. — In  an  application 
for  a  writ  of  mandate  to  compel  a  county  treasurer  to  pay  a  war- 
rant previously  issued  by  the  county  auditor,  a  petition  which  al- 
leges that  the  board  of  supervisois  of  the  county  audited  and  al- 
lowed the  claim,  and  ordered  the  auditor  to  draw  a  warrant  for  its 
amount,  and  that  the  auditor  in  pursuance  of  this  order  issued, 
drew,  and  delivered  to  the  claimant  such  warrant,  is  sufficient,  al- 
though it  does  not  follow  the  exact  words  of  the  statute. 

Practice — Appeal — Question  Excluded  fbom  the  Issues. — A  question 
which  has  been  excluded  from  the  issues  by  the  act  of  the  appel- 
lant himself  cannot  be  considered  on  appeal. 

County  Officer — Contract  with  Supervisors  for  Extra  Compensa- 
tion— When  Valid. — A  contract  by  which  the  board  of  supervisors 
of  a  county  employ  the  district  attorney  of  the  county  for  a  special 
compensation  to  attend  to  the  interests  of  the  county  in  a  suit 
which  is  to  be  tried  in  another  county  after  the  expiration  of  his 
term  of  office,  does  not  increase  his  salary  as  district  attorney; 
and  if  the  contract  is  made  in  good  faith,  it  is  not  void. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Butte,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

John  0.  Oray,  for  Appellant. 

The  demurrer  should  have  been  sustained.  (Stats.  1883,  p. 
323.)  The  contract  was  void,  being  against  public  policy.  (1 
Dillon  on  Munic.  Corp.  3d  ed.  §§  233,  234,  444;  Andrews  v. 
Pratt,  44  Cal.  309;  San  Diego  v.  S,  D.  &  L.  A.  R.  R,  Co,.  44 
Cal.  106.) 

r.  B.  Eeardan  &  Son,  for  Kespondent. 

The  contract  was  valid.  {Love  v.  Baehr,  47  Cal.  364;  nom- 
blower  v.  Duden,  35  Cal.  664;  Herrington  v.  Santa  Clara  Co. 
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44  Cal.  502;  El  Dorado  Co.  v.  Elstner,  18  Cal.  144;  Smith  v. 
Mayor  of  Sacramento  City,  13  Cal.  532.) 

FooTB,  C.  —  The  plaintiff  brought  a  petition  for  a  writ  of 
mandate  in  the  Superior  Court  of  Butte  County,  against  the 
defendant  as  treasurer  of  that  county,  the  object  being  to  com- 
pel the  treasurer  to  pay  a  warrant  issued  to  the  plaintiff  previ- 
ously by  the  auditor  of  the  said  county. 

In  referring  to  the  action  of  the  board  of  supervisors  of  said 
county  in  his  petition,  the  plaintiff,  among  other  things,  avers: 
"that  at  the  said  December  session  of  said  board  of  supervisors 
the  said  board  audited  and  allowed  said  claim  of  plaintiff  in  the 
sum  of  $500,  and  ordered  the  auditor  of  Butte  County  to  draw 
a  warrant  in  favor  of  plaintiff  on  the  defendant  as  treasurer  of 
said  county  for  said  sum  of  $500." 

This  petition  was  demurred  to  and  answered  at  the  same  time. 

The  grounds  of  demurrer  were  "  that  the  petition  did  not  state 
facts  sufficient  to  authorize  the  court  to  grant  the  writ  of  man- 
date or  to  give  any  relief."  The  demurrer  was  overruled.  A 
trial  on  the  merits  was  then  had  of  the  case  by  the  court,  a  jury 
being  waived. 

The  judgment  of  the  court  was  to  order  a  peremptory  writ  of 
mandate  as  prayed  for,  and  for  costs  against  the  defendant. 

A  new  trial  was  moved  for  and  denied.  On  this  motion  a 
statement  was  agreed  upon  in  open  court,  and  by  a  stipulation 
it  was  afterward  agreed  that  it  should  be  the  statement  upon 
appeal. 

From  the  judgment  of  the  court,  and  its  order  denying  the 
motion  for  a  new  trial,  an  appeal  was  taken. 

The  only  ground  relied  on  in  argument  by  the  appellant  to 
reverse  the  court  below  in  its  ruling  on  the  demurrer  is  that  the 
complaint  did  not  set  out  in  reference  to  the  claim  of  plaintiff 
"  it  was  ordered  paid  "  in  the  very  language  of  the  statute. 

The  complaint  recited  that  the  board  of  supervisors  of  Butte 
County  "  audited  and  allowed  said  claim  of  plaintiff  in  the  sum 
of  $500,  and  ordered  the  auditor  of  Butte  County  to  draw  a  war- 
rant in  favor  of  plaintiff  on  the  defendant,  as  treasurer  of  said 
county,  for  said  sum  of  $500.'^ 

It  further  alleged  "that  on  the  12th  day  of  December,  1884^ 
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the  auditor  of  said  county  of  Butte,  in  pursuance  to  said  order 
of  the  said  board  of  supervisors  of  said  county,  issued,  drew,  and 
delivered  to  plaintiflE  a  warrant  for  said  sum  of  $500/' 

The  allegations  in  the  complaint  thus  demurred  to  were,  we 
think,  entirely  full  and  sufficient.  A  similar  complaint  to  the 
one  under  discussion  was  held  to  be  good  by  this  court  in  the 
case  of  Cormor  v.  Morris,  23  CaL  451. 

Upon  the  trial  of  the  case  at  bar,  it  was  stipulated  by  counsel 
in  open  court,  that  the  only  questions  and  issues  to  be  submitted 
to  the  court  were:  — 

1.  Is  the  petitioner  the  party  beneficially  interested  and 
owner  of  the  warrant  set  forth  in  the  petition  ? 

2.  Has  the  warrant  set  forth  in  the  petition  been  duly  pre- 
sented to  the  defendant  for  payment,  and  payment  demanded 
thereof  and  payment  refused  ? 

3.  Has  plaintiff  (petitioner)  suffered  any  damage  by  reason  of 
the  refusal  of  defendant  to  pay  the  warrant  set  out  in  the 
petition  ? 

4.  Is  the  warrant  set  forth  in  the  petition  founded  on  a  legal 
claim  against  the  county  of  Butte  ? 

The  court  found  that  the  warrant  was  the  property  of  the 
petitioner;  that  it  was  duly  presented  to  and  refused  pajTnent 
by  the  defendant,  and  by  reason  of  such  refusal  to  pay  it,  no 
damage  had  resulted  to  the  plaintiff. 

Upon  the  first  three  propositions  there  can  be  no  doubt  of 
the  correctness  of  the  findings,  and  this  is  so  plain  that  discus- 
sion of  them  is  needless. 

It  is  strenuously  argued  by  the  appellant,  that  the  board  of 
supervisors  of  Butte  County  never  ordered  the  claim  of  the  peti- 
tioner to  be  paid ;  but  in  his  answer  to  the  petition  he  did  not 
deny  the  allegations  of  the  complaint  upon  that  point;  hence 
those  allegations  are  by  the  pleadings  admitted  to  be  true. 

It  being  thus  virtually  admitted  by  the  pleadings  that  the 
question  raised  by  the  appellant  above  alluded  to  is  without  the 
issues  to  be  tried,  and  that  too  by  the  act  of  the  defendant,  he 
cannot  be  heard  to  complain  here. 

The  appellant  further  contends  that  the  trial  court  erred  in 
overruling  his  objection  to  the  introduction  of  warrant  "No. 
773''  in  evidence,  but  as  the  objector  did  not  see  proper  to 
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iBclude  in  the  stipulation  of  issues  to  be  passed  on  by  the  court 
any  question  as  to  the  validity  of  the  warrant  on  its  face,  but 
expressly  agreed  to  exclude  it,  by  agreeing  that  the  issues  thus 
submitted  by  the  stipulation  were  the  only  issues,  he  could  not 
under  those  issues  tlms  limited  be  heard  legally  to  object  to  the 
introduction  of  the  warrant  in  evidence,  nor  can  we  entertain 
such  objection  here. 

As  to  the  point  made  that  the  contract  was  void  and  the  war- 
rant likewise,  because  the  petitioner  sought  to  have  his  salary 
increased,  and  that  in  allowing  his  claim  and  ordering  the  war- 
rant to  be  drawn  for  it,  the  board  of  supervisors  of  Butte  County 
increased  his  salary,  it  is  plain  from  the  evidence  that  no  such 
thing  was  in  contemplation  or  was  done. 

The  evidence  shows  that  the  petitioner  was  district  attorney 
of  Butte  County  up  to  January  5,  1885 ;  that  the  board  of  super- 
visors of  that  county  employed  him  to  attend  to  a  case  which 
was  not  to  be  tried  until  his  term  of  of&ce  should  expire;  that 
the  case  had  been  transferred  before  his  employment  to  Sutter 
County,  and  tliat  the  petitioner  was  retained  to  go  into  that 
county  and  look  after  the  case  and  protect  the  interests  of  Butte 
County.  The  board  of  supervisors  in  their  discretion  certainly 
had  the  power,  in  this  sort  of  a  case,  to  employ  counsel  to  attend 
to  Butte  County's  interest  in  Sutter  County,  and  the  fact  that 
they  retained  their  then  district  attorney  to  go  out  of  his  own 
county,  and  attend  to  the  case  like  any  other  attorney,  and 
agreed  to  pay  him  for  it,  was  not  an  increase  of  his  salary  for 
anything  he  had  done,  or  ought  to  have  done,  or  was  to  do  while 
holding  his  office  in  Butte  County. 

But  the  last  and  most  important  objection  raised  by  the  defend- 
ant is  that  the  contract  on  which  the  claim  is  based  is  void,  for 
the  reason,  as  he  contends,  that  neither  the  petitioner  could 
make  such  a  contract  with  the  board  of  supervisors,  nor  the 
board  of  supervisors  with  him.  In  this  connection  it  is  urged 
that  a  district  attorney,  being  by  law  the  legal  adviser  of  the 
board  of  supervisors  of  his  county,  cannot  make  any  contract 
with  them  as  to  any  employment  which  entails  any  payment  of 
money  to  him  other  than  his  compensation  fixed  by  law. 
*  It  is  urged  that  this  cannot  be  done,  because  as  a  county 
-  officer,  the  district  attorney  cannot  contract  with  the  board  of 
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supervisors  of  a  county,  he  being  like  a  director  in  a  corporation, 
or  a  member  of  a  town  council,  or  a  member  of  such  board  of 
supervisors. 

The  district  attorney  is  the  legal  adviser  of  the  board  of 
supervisors  of  his  county,  and  as  to  all  cases  of  the  county  pend- 
ing in  the  courts  which  it  is  his  duty  as  district  attorney  to 
appear  in  and  conduct,  he  can  make  no  contract  with  that  board 
to  receive  any  compensation  outside  of  that  allowed  him  by  law ; 
but  when  it  is  sought  by  that  board  to  secure  his  services  as  an 
attorney-at-law,  and  the  services  are  to  be  rendered  outside  of 
the  county  of  which  he  is  district  attorney,  and  the  contract  for 
their  rendition  is  made  in  good  faith,  and  they  are  of  a  charac- 
ter for  which  such  a  board  in  its  discretion  has  the  lawful  right 
to  employ  counsel,  we  are  not  prepared  to  say  it  cannot  be  done. 

The  case  of  Mayor  etc.  of  Niles  v.  Muzzy,  33  Mich.  62, 
is  a  case  in  point.  Muzzy  was  an  attorney  at  law,  and  also 
mayor  and  councilman  of  the  town  of  Niles.  While  occupying 
the  municipal  office,  that  corporation  employed  him  aa  an  attor- 
ney at  law,  through  its  council,  to  attend  to  a  suit  in  which  it 
was  interested  in  a  neighboring  court.  He  attended  to  the  case 
in  that  tribunal,  demanded  his  fee,  it  was  refused  payment,  and 
he  brought  suit  for  it. 

On  the  part  of  the  town  the  point  was  urged  that  by  reason  of 
Mr.  Muzzy  being  a  municipal  officer  he  could  not  claim  pay  for 
his  services  as  an  attorney  at  law;  but  the  Supreme  Court  of 
Michigan  declared  that  he  was  entitled  to  pay  for  such  services,  as 
there  had  not  been  shown  in  the  case  any  fraudulent  or  collusive 
conduct  on  his  part,  or  that  of  any  other  of  the  municipal  officials. 

In  Kansas  a  county  attorney  recovered  for  services  performed 
upon  an  implied  contract  in  prosecuting  a  criminal  action  in  a 
county  of  which  he  was  not  an  officer,  the  action  being  one  in 
which  his  county  was  interested.  {Huffman  v.  Board  of  Com- 
missioners of  Greenwood  Co,,  23  Kan.  281.) 

We  hold  to  the  doctrine  held  heretofore  by  this  court  in  the 
cases  of  Andrews  v.  Pratt,  44  Cal.  317,  and  San  Diego  v.  S,  D. 
<&  L.  A.  R.  R.  Co,  44  Cal.  106;  but  they  were  dissimilar  to  the 
case  under  consideration. 

The  petitioner  here  is  neither  a  member  of  the  board  of  super- 
visors of  a  county  or  a  stockholder  or  director  in  a  railroad  eor- 
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poration,  seeking  to  contract  with  himself  on  the  part  of  the 
corporation  or  board  of  which  he  is  a  member. 

There  does  not  appear  in  the  record  before  us  any  evidence 
that  the  petitioner  has  been  guilty  of  the  least  bad  faith  in  mak- 
ing his  contract  with  the  board  of  supervisors  of  Butte  County,  or 
that  he  or  any  one  for  him  has  exercised  any  undue  influence  over 
that  board  in  the  matter;  neither  is  it  evidenced  in  any  way  that 
such  board  of  supervisors  was  beneficially  interested  in  the  claim, 
or  was  actuated  throughout  the  transaction  by  any  motive  save 
that  proceeding  from  an  honest  desire  as  guardians,  so  to  speak, 
of  protecting  to  the  best  of  tlieir  skill  and  judgment  the  interests 
of  said  county,  and  in  the  utmost  good  faith  toward  all  concerned. 

We  are  of  the  opinion  that  the  judgment  and  the  order  of  the 
court  denying  a  new  trial  ought  to  be  aflSrmed. 

Seakls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.  9753..  Department  One. — August  19,  1885.] 
THOMAS    J.    CLUNIE,    Eespondent,    v.    THE    SACRA- 
MENTO LUMBER  COMPANY,  Appellant. 

EvmENCE — ^Declarations  of  Agent. — In  an  action  for  the  specific  per- 
formance of  a  parol  agreement  entered  into  by  an  agent  on  behalf 
of  his  principal,  declarations  by  such  agent  a  year  or  two  after 
the  consummation  of  the  agreement  with  respect  to  the  terms 
thereof  are  inadmissible  against  his  principal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Freeman  &  Bates,  for  Appellant. 

A,  P.  Catlin,  for  Respondent. 

FooTE,  C.  —  The  plaintiff  seeks  to  enforce  the  specific  perform- 
ance of  a  verbal  agreement  by  compelling  the  defendant  to  exe- 
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cute  a  lease  of  certain  prenfises  for  tlie  term  of  five  years.  The 
findings  of  the  court  upon  the  facts,  the  evidence  being  conflict- 
ing, ought  not  to  be  disturbed  unless  something  was  improperly 
admitted  which  was  injurious  to  the  defendant. 

It  is  claimed  by  counsel  that  the  statements  and  declaration^ 
of  Goodhue,  the  defendant  corporation's  general  manager,  made 
after  his  verbal  agreement  to  lease  for  his  principal  the  premises 
about  which  this  contention  is  had,  were  incompetent  as  evidence 
to  bind  such  principal,  since  they  were  narrations  of  facts  which 
occurred  at  the  time  the  agreement  was  entered  into. 

The  evidence  discloses  the  fact  that  those  declarations  and 
statements  on  the  part  of  Goodhue  were  made  a  year  or  two  after 
the  alleged  parol  agreement  for  the  lease  of  five  years  was  con- 
summated by  him  for  his  principal  with  the  plaintiff,  and  that 
they  set  out  and  stated  the  terms  and  tenor  of  such  agreement  as 
understood  by  the  parties  thereto  at  the  time  of  its  completion. 

We  are  of  opinion  that  it  was  not  proper  to  admit  in  evidence 
such  declarations  so  made  by  the  agent,  as  they  did  not  bind  his 
principal,  not  being  a  part  of  the  res  gestce,  and  for  this  reason 
the  judgment  and  order  denying  a  new  trial  should  be  reversed, 
and  a  new  trial  granted. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for 
a  new  trial. 

Hearing  in  Bank  denied. 
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[No.  9784.     Department  One.— August  19.   1885.] 

JANE     L.    CONNER,    Appellant,     v.    LEE    STANLEY, 

Administrator     of     the     Estate    of     WM.     JAKVIS, 

Deceased,  Bespondent. 

BvioEivcE — Capacity  to  Contact — Opinion  of  Witnebsbs. — ^The  issue 
presentea  to  the  jury  for  their  determination  was  whether  or  not 
a  deceased  person  had  in  his  lifetime  been  in  such  a  state  of  mind 
as  to  have  been  unduly  influenced  to  make  the  contract  in  suit  by 
the  plaintiff,  who  claimed  and  was  believed  by  the  deceased  to  be 
a  spiritual  medium.  Held,  that  the  opinion  of  witnesses  as  to  the 
capacity  of  the  deceased  to  make  contracts  with  those  whom  he  be- 
lieved to  be  mediums  was  inadmissible  in  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  sufficiently  stated  in  the  opinion. 

W.  H.  Beatty,  and  Boht.  T,  Devlin,  for  Appellant,  cited  Fair- 
child  V.  Bascomb,  38  Vt.  398;  Matter  of  Arnold,  14  Hun,  525; 
Walker  v.  Walker's  Executor,  34  Ala.  469 ;  State  of  Missouri  v. 
Klinger,  46  Mo.  224 ;  Van  Zandt  v.  Mut  Ben.  Life  Ins.  Co.  55 
X.  Y.  169,  179;  Taylor  v.  Monnot,  4  Duer,  116. 

Freeman  &  Bates,  and  Orove  L.  Johnson,  for  Respondent,  cited 
Jacox  V.  Jojcox,  40  Mich.  476;  Thompson  v.  Hati^ks,  14  Fed. 
Rep.  902 ;  James  v.  Johnson,  12  Brad.  111.  App.  290 ;  Transport 
tation  Line  t.  Hope,  5  Otto,  297 ;  Walsh  v.  Wash.  Ins.  Co.  32 
N.  Y.  443 ;  Baldwin  v.  Parker,  99  Mass.  83 ;  De  Witt  v.  Barly, 
17  N.  Y.  340;  Melcndey  v.  Spaulding,  54  Vt.  517. 

FooTE,  C.  —  This  action  was  tried  by  a  jury,  and  the  evidence 
before  them  warranted  their  verdict.  The  instructions  given  by 
the  court  fully  and  fairly  stated  the  law  of  the  case,  and  there  is 
no  objection  urged  on  this  score  by  the  counsel  for  the  appellant 
in  their  brief;  the  evidence,  except  as  hereinafter  stated,  was 
properly  submitted  to  the  jury. 

But  the  trial  court  against  the  plaintiff's  objection  allowed 
the  following  questions  to  be  propounded  to  the  witness  Van  Den 
Mark,  and  to  be  answered  by  him :  "  Q.  —  State  whether  Mr. 
Jarvis  was  competent  to  make  a  contract  with  a  person  that  he 
believed  to  be  a  medium  of  communication  between  spirits  of 
dead  people  and  living  persons?" 
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"  Q.  —  What  I  mean  is,  do  you  think  that  he  was  competent 
to  make  contracts  with  those  people  that  came  to  him  and 
claimed  to  be  mediums,  whether  or  not  they  would  have  an  un- 
due influence  over  him  ? 

"A.  —  I  think  that  they  would  make  a  contract;  in  making 
that  contract  they  would  have  all  the  influence  over  him,  and 
that  he  would  do  it  under  their  supervision.^' 

And  to  the  witness  Peter  Yager,  the  following  question  was 
allowed  to  be  put  and  answered  against  the  objection  of  the 
plaintiff :  — 

"Q.  —  Would  a  person  professing  to  be  a  medium  have  more 
or  less  control  over  him  than  a  person  not  professing  to  be  a 
medium  ? 

"A.  —  Well  a  person  that  believed  in  his  doctrine  could 
do  almost  anything  with  him,  and  a  person  that  did  not 
believe  in  spiritualism  he  would  not  have  anything  to  do 
with." 

This  action  was  brought  against  the  administrator  of  the 
decedent  Wm.  Jarvis,  to  enforce  an  alleged  marriage  contract  by 
causing  to  be  delivered  to  the  plaintiff  certain  bonds,  or  their 
value  to  be  paid  her. 

The  issuft  which  was  raised  by  the  pleadings  and  presented  to 
the  jury  to  be  by  them  determined  was  whether  or  not  the 
decedent  had  in  his  lifetime  been  in  such  a  state  of  mind  as  to 
have  been  unduly  influenced  by  the  plaintiff  to  make  the  con- 
tract, who  the  evidence  disclosed  claimed  to  be  and  was  believed 
by  Jarvis  to  be,  a  medium  of  communication  between  spirits  of 
dead  people  and  living  persons. 

Those  questions  propounded  to  the  witnesses  above  mentioned, 
and  which  were  answered  by  them,  involved  the  precise  question 
which  was  presented  by  an  issue  to  be  tried  by  the  jury,  and  by 
that  means  the  province  of  that  body  was  invaded.  (Walker  v. 
Walker's  Executor,  34  Ala.  469,  473;  People  v.  Wesilake,  62 
Cal.  305,  309.) 

Hence  for  the  reasons  stated  we  are  of  opinion  that  the  judg- 
ment and  order  denying  a  new  trial  should  be  reversed  and  a  new 
trial  granted. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 
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The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for 
a  new  trial. 

Healing  in  Bank  denied. 


[No.  0669.    Department  One. — August  19,  1885.] 

FRANCIS    cox,    Appellant,    v.    J.     H.    WOODS,    Ai>- 

ministrator    of    the    estate    of    diqgory    hobbs, 

Deceased,  Eespoxdext. 

Equity — Reformation  of  Writtkn  Instrument — Mistake — Evidence. 
— A  written  instrument  will  not  be  reformed  by  a  court  of  equity 
on  the  ground  that  there  was  a  mistake  in  drafting  it,  unless  the 
evidence  of  such  mistake  is  clear,  satisfactory,  and  free  from  rea- 
sonable doubt. 

APPE.VL  from  a  judgment  of  the  Superior  Court  of  the  coimty 
of  Sacramento. 

The  action  was  brought  to  reform  a  promissory  note,  and  for 
judgment  thereon  as  reformed.  The  remaining  facts  are  stated 
in  the  opinion. 

D.  E.  Alexander,  and  Jay  R,  Brown,  for  Appellant. 

J,  C.  Tuhhs,  for  Respondent,  cited  Wachendorf  v.  Lancaster, 
61  Iowa,  509;  Bishop  v.  Clay  Fire  Ins,  Co,  15  Rep.  432;  Clay 
V.  Currier,  17  Rep.  683 ;  Willard's  Eq.  Jur.  p.  64. 

Belcher,  C.  C.  —  Before  a  written  instrument  can  be  re- 
formed, on  the  ground  that  there  was  a  mistake  in  drafting  it, 
the  evidence  that  there  was  a  mistake  should  be  clear,  satisfac- 
tory, and  free  from  reasonable  doubt.  {Wachendorf  v.  Lan- 
caster et  al.,  61  Iowa,  509.) 

The  power  of  courts  of  equity  to  reform  written  instruments 
is  one  in  the  exercise  of  which  great  caution  should  be  observed. 
To  justify  the  court  in  changing  the  language  of  the  instrument 
sought  to  be  reformed,  in  the  absence  of  fraud,  it  must  be  estab- 
lished that  both  parties  agreed  to  something  different  from  what 
is  expressed  in  the  writing,  and  the  proof  upon  this  point  should 
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he  so  cloar  and  convincing  as  to  leave  no  room  for  doubt.  {Mead 
V.  Westchester  Fire  Ins.  Co.  64  N.  Y.  455.  See  also  Oillespie  v. 
Moon,  2  Johns.  Ch.  585;  Heame  v.  Marine  Ins.  Co.  20  Wall. 
490.) 

In  this  case  the  proof  was  not  clear  and  satisfactory  to  the 
court  below  that  any  mistake  was  made  in  drawing  the  note  sued 
on.  As  written,  it  bore  "  interest  at  one  per  cent  per  annum," 
and  it  was  claimed  that  the  word  "  annum  "  was  written  by  mis- 
take in  place  of  the  word  "month."  The  only  witness  called 
to  prove  the  mistake  was  Nichols,  who  wrote  the  note.  In  his 
examination  in  chief  he  said:  "The  way  I  understand  it  the 
understanding  was  one  per  cent — twelve  per  cent  per  annum; 
that  is  what  I  paid  Cox  —  what  I  took  it  for.  I  did  not  notice 
that  the  word  'annum'  was  in  the  note."  In  his  cross-exam- 
ination he  first  said :  "  The  rate  of  interest  was  twelve  per  cent, 
one  per  cent  per  month."  But  when  asked  if  he  read  the  note 
to  Mr.  Hobbs  and  Mr.  Cox  after  he  had  drawn  it  up,  he  said: 
"Yes,  I  called  Mr.  Cox's  attention  particularly  to  the  word 
*  annum '  in  the  note,  and  the  agreement  between  him  and 
Hobbs  was  one  per  cent." 

This  was  all  the  testimony  introduced  upon  the  subject,  and  it 
certainly  did  not  make  the  plaintiff's  case  so  clear  and  convinc- 
ing as  to  leave  no  room  for  doubt. 

The  last  question  to  the  witness  was  objected  to  by  the  plaint- 
iff as  irrelevant  and  immaterial,  but  we  think  there  was  no  error 
in  overruling  the  objection. 

The  judgment  should  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 
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[No.  9522.     Department  Two.— August  21,  1885.] 

IN     THE     MATTEK     OF     THE     ESTATE     OP     C.     C. 
LUTHER,  Deceased. 

Estates  of  Deceased  Persons — Family  Allowance — When  Prop- 
EBLT  Retused. — ^An  order  refusing  a  family  allowance  to  the  widow 
and  children  of  a  decedent  to  whom  a  homestead  consisting  of 
farming  land,  and  also  some  personal  property,  had  already  been 
set  apart,  will  not  be  reversed  where  the  petition  for  such  allow- 
ance contains  no  statement  that  the  proceeds  of  the  farm  are  in- 
sufficient. 

Appeal  from  an  order  of  the  Superior  Court  of  the  county 
of  StaniBlaus. 

The  facts  are  stated  in  the  opinion. 

Schell  &  Bond,  for  Appellant. 

E.  T,  Stone,  and  L,  J.  Maddux,  for  Respondent. 

FooTE,  C.  —  Appeal  from  an  order  refusing  to  make  a  family 
allowance  to  the  widow  and  minor  children  of  deceased.  A 
homestead,  consisting  of  125  acres  of  farming  land,  also  some 
personal  property,  had  been  set  apart  to  the  widow  and  children. 
The  petition  for  family  allowance  did  not  contain  a  statement 
that  the  proceeds  of  the  farm  were  insuflScient.  Therefore  we 
cannot  say  that  the  court  erred  in  refusing  the  allowance,  and 
the  order  appealed  from  should  be  afiirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

Tlie  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 


[No.  9803.    Department  One.T-August  22,  1886.] 

ANNA    ELIZA    DXTFOUR,     Respondent,    v.     CENTRAL 

PACIFIC  RAILEOAD  COMPANY,  Appellant. 

Contributory  Negligence. — ^To  authorize  a  recovery  for  an  injury  oc- 
casioned by  the  negligence  of  another,  the  party  injured  must  have 
exercised  such  reasonable  care  to  avoid  the  injury  as  a  prudent 
person  would  have  exercised  under  like  circumstances. 

Id.— -On  a  review  of  the  evidence,  held,  that  the  court  could  not  say  aa 
a  matter  of  law  that  there  was  any  contributory  negligence  in  this 
case. 
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Instructions. — A  refusal  to  give  instructions  which  have  already  been 
given  in  substance  is  not  error. 

Id. — 8UBR0UNDIN0  Circumstances. — An  instruction  that  the  jury  in 
case  they  find  for  the  plaintiff,  *'  must  take  into  consideration  all 
the  circumstances  surrounding  the  case/'  cannot  be  construed  as 
authorizing  them  to  consider  facts  not  embraced  in  the  pleadings 
or  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 
S.  C,  Benson,  for  Appellant. 

The  decedent  was  guilty  of  contributory  negligence.  {Flem- 
ing V.  W,  P.  K.  R.  Co.  49  Cal.  253 ;  Devaie  v.  S,  P.  R.  R.  Co.  50 
Cal.  385.) 

N,  Oreene  Curtis,  F.  II.  Moore,  and  8.  Solon  Hall,  for  Re- 
spondent. 

Contributory  negligence  is  a  mixed  question  of  law  and  fact. 
(Femandes  v.  Sa^.  City  Railway  Co.  52  Cal.  45;  Andrews  v. 
Runyon,  65  Cal.  629 ;  Hynes  v.  8.  F.  &  N.  P.  R.  R.  Co.  65  Cal. 
316;  Clayards  v.  Dethii-k,  12  A.  B.  439;  Ireland  v.  0.  H.  &  S. 
Plank  Road  Co.  3  Kerr,  63S;  Kellogg  v.  N  .Y.  Central  R.  R.  Co. 
24  How.  Pr.  177;  Gaytior  v.  0.  C.  &  N.  R.  Co.  100  Mass.  21.) 

Sbarls,  C.  —  Action  by  plaintiff  as  the  administratrix  of  her 
husband's  estate  to  recover  damages  from  defendant,  a  corpora- 
tion, for  the  death  of  her  husband  through  the  alleged  negli- 
gence of  its  employees.  Verdict  for  plaintiff.  Defendant  ap- 
peals from  final  judgment  and  from  an  order  denying  a  motion 
for  a  new  trial. 

Plaintiff's  decedent  was  employed  by  the  Friend  and  Terry 
Lumber  Company  to  loadjumber  upon  a  car  placed  by  defend- 
ant on  a  side  track  to  receive  its  load.  Decedent  and  another 
person  were  on  this  car  loading  lumber. 

Before  the  accident  happened  all  the  load  of  lumber  had  been 
placed  on  the  car,  but  it  had  not  been  leveled  off  and  secured  in 
place  so  as  to  be  fit  for  shipment. 

Decedent  and  his  assistant  were  standing  on  the  projecting  ends 
of  the  longer  timbers  at  opposite  ends  of  the  car  leveling  off  the 
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load  and  preparing  to  fasttMi  the  sanio  in  place,  when  tlie  defend- 
ant's employees,  without  givin<^  any  notice,  ran  up  with  a  locomo- 
tive engine,  coupled  on  to  the  train  in  which  the  lumber  car  was 
standing,  and  commenced  moving  in  a  southerly  direction,  and 
had  moved  several  hundred  feet  and  acquired  a  speed  of  five  or 
six  miles  an  hour  when  two  heavy  jerks  of  the  cars  occurred,  the 
latter  of  which  threw  decedent  from  the  ends  of  the  lumber  upon 
which  he  w^as  standing  between  the  cars  where  he  was  killed. 
The  time  consumed  in  passing  from  the  starting  point  to  where 
the  accident  occurred  was  from  a  minute  to  a  minute  and  a  half. 

The  defense  of  contributory  negligence  is  set  up,  and  appellant 
makes  the  point  that  the  evidence  was  insuificient  to  justify  the 
verdict. 

The  position  taken  is  that  conceding  the  negligence  of  defend- 
ant's servants  in  starting  the  train  without  notice  whilst  decedent 
was  at  work  on  the  lumber,  still  the  evidence  shows  that  no  in- 
jury was  done  him  by  this  negligent  start ;  that  the  shocks  which 
afterward  occurred,  and  by  which  he  was  thrown  from  the  train 
were  such  as  might  reasonably  be  expected  in  a  moving  freight 
train,  and  that  decedent  ought  to,  and  could  by  the  exercise  of 
common  prudence  have  reached  a  safe  position  on  the  car.  John 
J.  Dufour,  a  brother  of  decedent,  who  was  working  with  him  on 
the  car,  and  who  was  the  principal  witness  for  plaintiff,  after 
describing  the  manner  in  which  they  were  engaged  says :  "  There 
were  about  seven  thousand  or  eight  thousand  feet  of  lumber  on 
the  car,  which  made  the  top  of  the  lumber  about  six  feet  from  the 
platform  of  the  car  and  about  ten  feet  from  the  ground.  My 
brother  was  standing  on  the  north  end  of  the  car,  and  I  on  the 
south  end.  We  were  standing  on  the  ends  of  the  lumber  that 
projected  at  such  a  height  that  the  top  of  the  lumber  was  about 
even  with  our  hips. 

"While  we  were  standing  in  that  manner  smoothing  the 
lumber  preparatory  for  the  cleats,  the  switch  engine  hooked  on 
without  any  notice  to  us  and  started  out  with  us.  That  is  the 
first  knowledge  I  had  that  they  would  take  us  away  at  all.  Then 
we  stopped  our  work  and  held  on  to  the  ends  of  the  lumber  with 
our  hands  to  keep  from  falling  off.  There  was  a  slight  shock 
when  they  hooked  on  and  started.  Tliat  was  the  first  intimation 
we  had  that  they  were  moving  or  were  going  to  move.     Then 
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we  went  on  down  to  tlie  foot  of  N  Street,  and  just  as  we  crossed 
the  street  there  were  two  heavy  jerks.  The  first  threw  me  back- 
ward and  1  caught  the  end  of  a  scantling  (the  lumber  was  made 
up  of  everything,  long  stuff  and  some  short  stuff).  Then 
immediately  there  was  another  shock  which  threw  my  brother 
off  down  between  the  cars."  Again  he  says :  "  When  the  engine 
hooked  on  and  started  down  we  had  no  chance  to  get  off.  We 
could  not  get  off  without  climbing  on  top." 

The  general  rule  is  that  to  authorize  a  recovery  for  damages 
occasioned  by  the  negligence  of  another,  the  plaintiff  must  have 
exercised  that  reasonable  degree  of  care  to  avoid  the  injury  which 
an  ordinarily  prudent  person  would  have  exercised  under  like 
circumstances. 

Another  rule  in  actions  of  this  character  is  that  it  is  incumbent 
upon  the  plaintiff  to  make  out  a  prima  facie  case  in  his  favor, 
showing  that  the  damages  claimed  by  him  resulted  from  the 
negligence  of  the  defendant.  And  where  it  affirmatively  appears 
from  his  own  evidence  that  the  want  of  due  prudence  on  his  part 
was  the  proximate  cause  of  the  injury  complained  of,  he  cannot 
recover. 

The  plaintiff^s  right  to  recover  is  not  affected  by  his  having 
contributed  to  his  injury  unless  he  was  in  fault  in  so  doing. 

A  plaintiff  may  not  only  contribute  to,  but  even  be  himself 
the  immediate  cause  of  his  own  injury,  and  yet  recover  damages 
therefor. 

If  his  share  in  the  transaction  was  innocent  and  not  incautious, 
it  furnishes  no  excuse  for  defendant,  as  in  a  case  where  by  the 
negligence  of  a  railroad  company  the  train  was  run  into  such 
danger  that  in  order  to  escape  from  greater  peril  the  plaintiff 
jumped  off  and  thus  injured  himself,  he  recovered  damages  against 
the  company.     (Sherman  &  Redfield  on  Negligence,  §  28.) 

Where  the  negligence  of  plaintiff  is  relied  upon  to  defeat  his 
recovery,  he  must  have  been  guilty  of  at  least  ordingay  negli- 
gence. His  failure  to  use  great  care  will  not  defeat  the  action. 
(Sherman  &  Redfield,  §  29.)  In  the  present  case  it  was  the 
duty  of  plaintiff's  decedent  to  use  such  care  and  diligence  in 
protecting  himself  from  harm  as  would  have  been  exercised  by 
a  man  of  ordinary  prudence,  placed  in  his  position. 

U  is  claimed  by  defendant  that  he  should  have  climbed  upon 
the  top  of  the  lumber  where  he  would  have  been  safe  from  the 
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shocks  incident  to  moving  freight  cars  upon  a  side  track,  with 
which  we  may  suppose  him  to  have  been  familiar.  This  is 
an  assertion  easily  made,  but  it  is  not  clear  that  it  could  have 
been  readily  and  safely  accomplished. 

The  shocks  spoken  of,  and  which  accompany  the  starting  and 
stopping  of  a  train,  or  altering  its  rate  of  speed,  and  with  which 
decedent  was  familiar,  may  have  rendered  it  both  natural  and 
necessary  for  him  to  do  what  he  and  his  associate  both  did,  viz., 
hold  on  to  the  timber.  The  jury  may  have  concluded  from  the 
circumstances  that  such  was  the  safest  course  to  pursue. 

We  cannot  say,  as  a  question  of  law,  that  decedent  was  guilty  of 
contributory  negligence  in  maintaining  as  best  he  could  his 
position. 

The  law  can  only  define  the  duty  of  individuals  imder  given 
circumstances.  The  existence  of  the  circumstances  is  a  question 
of  fact  for  the  jury. 

Under  the  instructions  of  the  court,  as  given,  and  the  testi- 
mony before  them,  we  are  of  opinion  the  jury  was  warranted  in 
the  verdict  rendered. 

Appellant  takes  exception  to  the  use  of  the  word  "stop"  in 
the  sixth  instruction  given  on  request  of  plaintiff. 

The  paragraph  in  which  the  word  "stop"  occurs  proceeds 
upon  the  theory  that  if  defendant  by  its  agents  carelessly  and 
negligently  caused  the  train  of  cars  to  move  or  start  without 
giving  any  warning  to  deceased  of  its  intention  to  move  said  cars, 
and  did  move  or  start  or  stop  the  same  with  such  force  or  vio- 
lence as  to  cause  deceased  to  fall  oif "  .  .  .  . 

Under  the  pleadings  and  evidence  the  court  was  warranted  in 
giving  the  instruction  as  asked. 

The  gravamen  of  the  charge  as  contained  in  the  complaint,  is 
that  defendant  by  its  servants  negligently  and  carelessly  and 
without  notice  to  deceased  did  move  its  locomotive  and  cars  so 
as  "to  back  and  move  the  same  with  great  force  and  violence" 
....  and  "by  reason  of  the  great  force  and  violence  used  in 
backing  and  moving  said  cars,  and  of  the  great  shock  occasioned 
thereby,  and  the  failure  and  neglect  of  said  defendant  to  give 
any  warning  or  notice  thereof,  said  deceased  was  thrown  from 
and  off  of  said  car"  ...  . 

Manifestly  the  complaint  taken  together  charges  that  by  rea- 
son of  the  shock  given  to  the  car  upon  which  decedent  was  at 
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work,  he  was  thrown  off  and  killed.  Whether  the  shock  was 
produced  by  starting  or  stopping  the  train,  by  accelerating  or 
checking  its  motion,  is  of  little  consequence,  as  the  allegations 
are  broad  enough  to  authorize  proof  of  the  fact  of  stopping,  as 
shown  by  the  evidence,  and  the  shock  to  the  car  occasioned 
thereby. 

The  refusal  of  the  court  to  give  the  twelfth  and  seventeenth 
instructions  as  asked  by  defendant  is  assigned  as  error. 

Tliese  instructions  had  already  been  given  in  substance,  and 
very  nearly  in  the  same  form  at  the  request  of  defendant.  The 
whole  question  of  contributory  negligence,  so  far  as  applicable  to 
the  case  made,  was  clearly  expounded  to  the  jury,  and  to  have 
repeated  the  same  doctrine  in  sjTionymous  language  or  terms  of 
like  import  was  unnecessary. 

In  defendant's  reply  brief,  the  point  is  for  the  first  time  urged, 
that  the  seventh  instruction  given  at  the  request  of  plaintiff  is 
erroneous. 

The  court  had  instructed  the  jury  that  in  case  they  found  for 
plaintiff  they  "  must  take  into  consideration  all  the  circumstances 
surrounding  the  case," 

It  is  claimed  the  italicized  words  used  imparted  to  the  jury 
that  they  were  at  liberty  to  go  outside  of  the  case  as  made,  for 
circumstances  upon  which  to  predicate  their  verdict.  The  cir- 
cumstances surrounding  a  case  are  such  as  are  to  be  gleaned 
from  the  pleadings  and  evidence,  and  we  must  presume  that  it 
was  to  the  circumstances  appearing  properly  in  the  case,  and  not 
those  outside  of  it  and  of  which  the  jury  are  not  presumed  to 
know,  that  the  court  alluded  in  this  instruction,  and  that  the 
jury  so  understood  it. 

Wo  think  the  judgment  of  tlie  court  below  and  the  order 
denying  the  motion  for  a  new  trial  should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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MIRANDA  K.  TJiYOX,  J^kspondent,  v,  J.  L.  IIUX- 
TOON,  Administiutok,  irrc,  of  E.  L.  BILLINGS, 
deceased  et  al.  l.  n.  and  d.  d.  billings, 
Appellants. 

Deed — Consideration  Iiovinq  from  Stranger — ^Trust — Presumption 
— Evidence. — When  a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  is  paid  by  or  for  another,  the  pre- 
sumption of  a  trust  in  favor  of  the  person  by  or  for  whom  the 
payment  is  made  may  be  rebutted  by  evidence  showing  a  different 
intention  between  him  and  the  grantee. 

[n. — Uncertainty  of  Description. — A  deed  describing  the  property  in- 
tended to  be  conveyed  as  **  three  fractions  of  lot  seven,  J  and  K, 
Fourth  and  Fifth  streets,  Sacramento  City,"  is  void  for  uncertainty. 

[d. — Color  of  Title — Possession — Statute  of  Limitations. — Such  a 
deed  is  sufficient  to  give  color  of  title,  and  possession  under  it  for 
the  requisite  time  will  give  a  perfect  title  under  the  Statute  of 
Limitations. 

Action  to  Quiet  Title — Heirs  mat  Maintain  or  Defend — Joinder 
OF  Administrator — Dismissal. — An  action  to  quiet  title  to  land, 
under  section  1452  of  the  Code  of  Civil  Procedure,  may  be  main- 
tained or  defended  by  the  heirs  of  a  deceased  intestate  in  their  own 
name,  without  joininpf  the  administrator;  and  where  the  adminis- 
trator is  originally  joined  as  a  defendant  with  the  heirs,  and  judg- 
ment is  rendered  against  them,  an  order  dismissing  a  motion  for 
a  new  trial  as  to  the  administrator  is  without  injury  to  the  heirs. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County,  and  from  an  order  refusing  a  new  trial,  and  from 
an  order  dismissing  the  motion  for  a  new  trial  as  to  one  defendant. 

The  facts  are  stated  in  the  opinion. 
McKune  &  Oeorge,  for  Appellants. 

Upon  it  being  shown  that  the  consideration  for  the  deed  to 
the  plaintiff  was  paid  by  her  brother,  the  presumption  attached 
that  the  conveyance  was  in  trust  for  his  benefit,  and  the  burden 
of  proof  was  upon  the  plaintiff  to  rebut  the  presumption.  This 
she  has  not  done.  (Civ.  Code,  §  85*3;  Perry  on  Trusts,  §§  126, 
139;  Case  v.  Codding,  38  Cal.  191;  Millard  v.  HatJiaway,  27 
Cal.  119;  Bayles  v.  Baxter,  22  Cal.  575;  Hill  on  Trusts,  96, 
97;  Dudley  v.  Bosworth,  10  Humph.  9;  Madison  v.  Andrews,  1 
Ves.  bB\  Forrest  v.  Forrest,  37  Law.  J.  Ch.  N.  S.  428.) 

Hart  &  White,  for  Respondent. 

Young  &  Young,  for  Administrator. 
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Searls,  C. —  An  action  to  quiet  title  to  the  west  twenty  feet  of 
lot  number  six,  and  the  east  five  feet  of  lot  number  seven,  in  the 
block  or  square  bounded  by  Fourth  and  Fifth,  J  and  K  streets, 
Sacramento. 

Plaintiff  had  judgment,  and  defendant  moved  for  a  new  trial, 
pending  which  motion  J.  S.  Huntoon,  admiliistrator  of  the  estate 
of  E.  L.  Billings,  deceased,  one  of  the  defendants,  consented  to 
the  dismissal  of  the  action  as  to  him.  The  motion  was  over- 
ruled as  to  the  defendants  L.  N.  Billings  and  D.  D.  Billings, 
who  appeal  from  the  judgment,  from  the  order  denying  the 
motion  for  new  trial,  and  from  the  order  dismissing,  as  to 
Huntoon,  the  motion  for  new  trial, 

E.  L.  Billings,  who  was  a  brother  of  appellants  and  respond- 
ent, died  intestate  in  Sacramento,  January,  23,  1883.  He  was  a 
native  of  Canada,  and  came  to  California  in  1852,  where  he 
accumulated  a  large  property  and  continued  to  reside  until  his 
death. 

When  E.  L.  BiUings  was  about  to  come  to  California,  his 
sister,  the  plaintiff,  then  twenty-one  years  of  age  and  unmarried, 
was  engaged  in  teaching  school  at  eight  dollars  per  month. 

From  her  slender  earnings  she  furnished  him  $100  to  assist 
him  in  defraying  the  expenses  of  his  journey.  In  1858,  accord- 
ing to  the  findings  of  the  court,  E.  L.  Billings  procured  the 
owners  of  the  land  in  dispute  to  convey  the  same  to  his  sister, 
the  plaintiff  herein,  for  a  consideration  of  $7,000,  which  was 
paid  by  him. 

Before  that  time,  viz.,  on  the  21st  day  of  November,  1855, 
said  E.  L.  Billings  had  procured  the  then  owners  of  the  prem- 
ises to  convey,  and  they  had  conveyed,  the  undivided  one  half 
of  said  premises  to  plaintiff,  the  consideration  for  which  was 
paid  by  Billings. 

Plaintiff  was  at  that  time  in  Vermont,  and  knew  nothing  of 
the  conveyance  to  her  until  informed  thereof  by  deceased,  who 
at  the  same  time  requested  a  power  of  attorney  from  her  author- 
izing him  to  take  possession  of,  lease,  and  sell  all  lands  which 
she  had  or  might  thereafter  have  in  Sacramento  City.  She  exe- 
cuted and  returned  to  deceased  the  power  of  attorney. 

The  question  in  the  court  below  was  to  the  nature  of  the  trans- 
actions by  which  title  to  the  property  vested  in  the  plaintiff. 
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She  claims  the  property  was  conveyed  to  her  as  a  gift  from  her 
brother  on  account  of  the  love  and  affection  he  bore  her,  while 
defendants,  on  the  other  hand,  assert  that  the  property  was  only 
conveyed  to  her  as  a  convenience,  and  as  a  precaution  against 
unforeseen  misfortunes  in  business,  and  that  deceased  having 
advanced  the  purchase  money,  plaintiff  took  the  legal  title  in 
trust  for  him. 

Under  section  853  of  the  Civil  Code,  it  is  provided  that 
"  when  a  transfer  of  real  property  is  made  to  one  person,  and  the 
consideration  thereof  is  paid  by  or  for  another,  a  trust  is  pre- 
sumed to  result  in  favor  of  the  person  by  or  for  whom  such 
payment  is  made." 

This  presumption  raised  by  law  in  favor  of  him  by  whom  or 
for  whom  payment  is  made,  is  based  upon  tlie  fundamental  idea 
that  the  parties  must  have  intended  that  he  by  whom  or  for 
whom  the  purchase  price  of  land  is  paid  should  have  an  equitable 
interest  therein. 

Experience  has  found  this  intention  to  appear  so  uniformly  in 
such  cases  as  to  warrant  the  inference  or  presumption  of  its 
existence  in  all  cases.  The  only  effect  of  this  presumption  is 
that  it  arises  upon  proof  of  the  facts  upon  which  it  is  predicated 
without  further  proof  as  to  what  the  real  intention  of  the  parties 
may  have  been,  but  it  is  not  an  irrebutable  presumption.  It 
may  be  removed  or  overcome  by  proof,  by  showing  that  between 
him  who  advanced  the  consideration  and  the  grantee  it  was  not 
intended  that  a  trust  should  arise  in  favor  of  the  former. 

That  was  the  precise  point  to  which  evidence  was  introduced 
at  the  trial  of  this  cause,  and  the  findings  of  the  court  below  are 
in  favor  of  the  plaintiff  on  all  the  issues. 

We  think  there  was  testimony  in  favor  of  plaintiff  sufficient 
to  support  these  findings. 

It  would  seem  that  plaintiff  was  the  favorite  sister  of  deceased. 
She  furnished  him,  in  part  at  least,  with  the  means  to  come  to 
California.  It  was  with  her  he  corresponded,  and  from  her  he 
sought  and  obtained  information  in  reference  to  the  other 
members  of  his  family. 

Bound  to  her  by  tics  of  affection  as  well  as  of  blood,  and 
under  obligations  to  her  for  the  aid  which  made  his  success  in 
life  possible,  it  is  not  deemed  strange  when  fortune  had  favored 
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him,  the  deceased  was  disposed  to  place  in  the  name  of  this  val- 
ued sister  the  property  involved  in  this  action,  in  order  that 
in  case  of  death  she  might  to  that  extent  be  preferred  to  the 
large  number  of  his  other  heirs.  Under  such  circumstances 
we  cannot  interfere  with  the  findings  of  fact.  It  is  objected 
that  title  to  the  east  five  feet  of  lot  seven  never  vested  in 
plaintiff. 

A  deed  from  Samuel  Brannan  to  Daniel  K.  Brannan,  dated 
October  11,  1851,  and  forming  a  link  in  plaintiff's  chain  of  title, 
describes  this  land  as  follows :  "  Three  fractions  of  lot  seven,  J. 
and  K,  Fourth  and  Fifth  streets.,  Sacramento  City."  This  deed 
is  void,  for  uncertainty  of  description,  and  no  title  vested  in  the 
grantee  by  virtue  of  said  deed,  to  any  portion  of  lot  seven. 
(Schackleford  v.  Bailey,  35  111.  387;  Beoju  v.  Thompson,  19 
N.  H.  290;  49  Am.  Dec.  154;  Haven  v.  (7mm,  1  N.  H.  93; 
Holmes  v.  Strautman,  35  Mo.  293.) 

It  seems,  however,  that  the  grantee  under  the  deed  entered 
into  possession  conveyed  by  deed  in  due  form  to  one  S.  S.  Crane, 
in  1854,  under  whom  by  sundry  mesne  conveyances  plaintiff 
claims  title. 

The  deed  was  sufficient  to  give  color  of  title  and  possession 
under  it  for  thirty  years  and  upward  by  plaintiff,  and  her 
grantors  claiming  title  is  sufficient  to  give  a  perfect  title  under 
the  Statute  of  Limitations. 

But  conceding  that  title  to  the  fraction  of  lot  seven  never 
vested  in  plaintiff  or  her  grantors,  we  fail  to  see  how  defendants 
are  benefited  thereby.  They  claim  as  the  heirs  at  law  of  E.  L. 
Billings.  Their  contention  is  tliat  tlie  very  title  they  would 
assail  is  held  by  plaintiff  in  trust  for  them.  Its  existence  is  not 
denied ;  its  validity  is  not  assailed  by  their  answer  or  cross-com- 
plaint, but  as  beneficiaries  they  ask  that  plaintiff  be  adjudged  to 
convey  to  them. 

There  was  a  quit-claim  deed  from  one  Eli  Mayo  to  E.  L. 
Billings,  dated  August  8,  1868,  admitted  in  evidence,  covering 
lot  seven,  and  a  deed  of  bargain  and  sale  to  Mayo  from  L.  H. 
Foote  and  Kichard  Jones,  dated  August  17,  1868,  to  this  same 
lot. 

As  no  title  is  sliown  in  either  or  any  of  the  parties  thus  con- 
veying, nothing  can  be  claimed  for  these  deeds,  except  that  they 
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gave  to  defendants'  intestate  color  of  title,  under  which  to 
inaugurate  an  adverse  possession  to  plaintiff;  but  this  claim  is 
met  by  the  finding  of  the  court  that  the  intestate  never  did  hold 
adversely,  but  always  in  subordination  to  the  title  vested  in 
plaintiff. 

The  letter  from  E.  L.  Billings  to  his  sister,  the  plaintiff,  dated 
December  4,  1855,  was  properly  excluded.  It  simply  instructed 
plaintiff  as  to  the  proper  course  to  pursue  in  executing  the  power 
of  attorney,  and  contained  news  as  to  the  health  of  the  writer 
and  mutual  friends,  and  a  few  items  of  family  matters,  and  while 
its  admission  could  have  done  no  harm,  it  was  immaterial  to  the 
issues  in  the  case. 

The  testimony  of  plaintiff  on  cross-examination,  as  to  a  con- 
versation between  herself  and  decedent,  in  1859,  when  the  latter 
visited  Canada,  was  proper.  She  had  been  called  by  the  defend- 
ants as  a  witness  on  their  behalf,  and  an  attempt  had  been  made 
to  prove  by  her  that  she  had  no  knowledge  of  the  deed  taken  in 
her  name  except  that  contained  in  the  letters  offered  in  evidence. 
It  was  under  these  circumstances  proper  to  show,  on  cross- 
examination,  that  she  had  other  knowledge,  gained  through  her 
brother's  statements,  relating  to  the  same  subject-matter. 
Neither  do  we  think  the  court  erred  in  dismissing  the  motion  for 
new  trial,  as  to  the  administrator  J.  L.  Huntoon,  at  his  request. 
Appellants  were  in  no  way  injured  thereby. 
-  By  section  1452,  of  the  Code  of  Civil  Procedure,  appellants, 
as  heirs  of  E.  L.  Billings,  may,  in  their  own  name,  maintain  or 
defend  an  action  to  quiet  the  title  to  the  land  in  controversy. 

This  they  have  done  as  fully  and  effectually  as  though  the 
administrator  had  continued  to  act  with  them. 

The  right  of  an  administrator  to  judge  for  himself  under  such 
circumstances,  when  to  cease  litigation,  cannot  be  doubted,  and 
when  we  consider  that  judgment  had  been  rendered  against  him, 
and  that  as  the  fruits  of  the  dismissal  of  the  motion  for  new 
trial,  he  was  absolved  from  all  claim  for  rents  and  profits,  to 
which  the  estate  in  his  hands  would  have  been  liable  under  the 
judgment,  we  concur  in  the  wisdom  of  the  policy  as  well  as  in 
the  right  to  adopt  it. 

After  a  careful  examination  of  the  whole  record  we  conclude 
the  judgment  and  orders  appealed  from  should  be  aflBrmed. 
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Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  orders  are  aflBrmed. 

Hearing  in  Bank  denied. 


[No.   11025.    Department  Two.— -August  22,   1885.] 

MAUEICE    FINN,    Appellant,    v.    D.    B.     SPAGNOLI, 

Eespondent. 

Motion  fob  New  Trial — Hearing  and  Determination  op  Motion  a 
Trial. — The  hearing  and  disposition  of  a  motion  for  a  new  trial 
is  a  trial  within  the  meaning  of  section  308  of  the  Code  of  Civil 
Procedure. 

Id. — Change  of  Place  of  Trial — Disqualification  of  Judge. — ^Where 
pending  the  settlement  of  a  statement  on  motion  for  a  new  trial, 
the  term  of  office  of  the  judge  who  tried  the  case  expires,  and  one 
of  the  attorneys  in  the  action  becomes  his  successor,  the  party 
moving  for  a  new  trial  is  entitled,  under  section  398  of  the  Code 
of  Civil  Procedure,  to  have  the  action  transferred  to  an  adjoining 
county,  on  the  ground  of  the  disqualification  of  the  judge  before 
whom  the  case  is  pending. 

Appeal  from  an  order  of  the  Superior  Court  of  Amador 
County  refusing  a  change  of  the  place  of  trial. 

The  facts  are  stated  in  the  opinion. 

Eagon  £  Armstrong,  for  Appellant. 

The  plaintiff  was  entitled  to  a  change  of  venue  on  the  groxmd 
of  the  disqualification  of  the  judge.  (Code  Civ.  Proc,  §§  170, 
397;  North  Bloomfield  0.  M.  Co.  v.  Keyser,  68  Cal.  315;  Bam- 
hart  v.  Fvlkerth,  59  Cal.  130;  Livermore  v.  Brundage,  64  Cal. 
299;  Cormell  v.  Oavitt,  7  Colo.  40.) 

Lindley  &  Spagnoli,  for  Eespondent. 

Belcher,  C.  C.  —  The  plaintiff  recovered  judgment  against 
the  defendant  in  the  Superior  Court  of  Amador  County  on  the 
18th  day  of  November,  1884.  Thereafter,  within  the  time 
allowed  by  law,  the  defendant  served  a  notice  of  his  intention  to 
move  for  a  new  trial,  and  prepared  and  served  his  statement  of 
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the  case,  and  the  plaintiff  prepared  and  served  amendments  to 
the  statement.  The  statement  and  amendments  were  delivered 
to  the  clerk  of  the  court  for  the  judge.  On  the  5th  day  of 
January,  1885,  the  term  of  office  of  the  judge  before  whom  the 
case  waf3  tried  expired,  and  the  attorney  who  tried  the  case  for 
the  defendant  became  the  judge  of  the  court.  Nothing  appears 
to  have  been  done  towards  settling  the  statement  till  the  6th 
of  March,  when  the  plaintiff  gave  notice  of  his  intention  to 
move  that  the  case  be  transferred  to  the  Superior  Court  of  an 
adjoining  county,  upon  the  ground  that  the  judge  of  the  court 
was  disqualified  from  further  acting  in  the  case.  This  motion 
was  heard  on  the  16th  day  of  March,  and  at  that  time  the  judge 
of  the  Superior  Court  of  Mono  County  occupied  the  bench.  The 
motion  was  denied,  and  the  appeal  is  from  the  order  denying  it. 

A  bill  of  exceptions  or  statement  may  be  settled  and  certified 
by  the  judge  before  whom  the  case  was  tried  after  his  term  of 
office  has  expired,  if  he  has  not  become  disqualified,  or  by  his 
successor  in  office,  if  he  be  not  disqualified.  If  the  former  neg- 
lects or  refuses  to  act,  and  the  latter  be  disqualified,  then  the 
bill  of  exceptions  or  statement  is  to  be  settled  and  certified  by 
another  judge  of  the  same  county,  if  there  be  one,  or  by  the 
judge  of  an  adjoining  county.  (§  653,  Code  Civ.  Proc. ;  Rule 
29  of  this  court.)  The  case  was  pending  in  the  Superior  Court 
of  Amador  (Code  Civ.  Proc.  §  1049),  and  the  plaintiff  was 
entitled  to  have  the  statement  settled  and  the  motion  for  new 
trial  disposed  of  without  unnecessary  delay.  Why  the  statement 
was  not  settled  by  the  judge  before  whom  the  case  was  tried  does 
not  appear,  but  it  could  not  be  settled  by  his  successor  in  office,  nor 
by  the  judge  of  Mono  County,  that  not  being  an  adjoining  county. 

Section  398  of  the  Code  of  Civil  Procedure  provides :  "  If  an 
action  or  proceeding  is  commenced  or  pending  in  a  court,  and 
the  judge  or  justice  thereof  is  disqualified  from  acting  as  such 
.  .  .  it  must  be  transferred  for  trial  to  a  court  the  parties 
may  agree  upon  by  stipulation  in  writing,  or  made  in  open  court 
and  entered  in  the  minutes ;  or  if  they  do  not  so  agree  then,  to 
the  nearest  court  where  the  like  objection  or  cause  for  making  the 
order  does  not  exist.'^ 

It  is  claimed  by  the  respondent  that  the  case  had  been  tried, 
and  therefore  it  could  not  be  transferred  for  trial. 
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This  is  not  correct.  "A  trial  is  the  examination  before  a 
competent  tribunal,  according  to  the  law  of  the  land,  of  the  facts 
or  law  put  in  issue  in  a  cause,  for  the  purpose  of  determining 
such  issue.  When  a  court  hears  and  determines  any  issue  of 
fact  or  of  law  for  the  purpose  of  determining  the  rights  of  the 
parties,  it  may  be  considered  a  trial.*'  {Tregambo  v.  Comanche 
M.  &  M.  Co.  57  Cal.  505.) 

Within  this  definition  the  hearing  and  disposition  of  a  motion 
for  new  trial  is  a  trial. 

We  think  the  court  erred  in  denying  the  plaintiff's  motion, 
and  that  the  order  appealed  from  should  be  reversed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  reversed. 


[No.    11024.     Department  Two.—August  22,   1885.] 

TERESA  BOTTO,  Respondent,  v.  JACOB  VANDAMENT, 

Appellant. 

Judgment  on  Pleadings — Inconsistent  Defenses — ^Denials  and  Ad- 
missions.— A  judgment  on  the  pleadings  is  not  authorized  if  the 
answer  deny  the  material  allegations  of  the  complaint,  although 
in  a  special  defense  separately  stated  the  allegations  formerly  de- 
nied are  admitted. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Amador 
County. 

The  facts  are  stated  in  the  opinion. 

Eagon  &  Armstrong,  for  Appellant. 

Several  defenses  inconsistent  with  each  other  may  be  set  up  in 
a  verified  answer.  {Bell  v.  Brown,  22  Cal.  672;  Wilson  v. 
Cleveland,  30  Cal.  192 ;  Buhne  v.  Corbett,  43  Cal.  269 ;  Movetv- 
haut  V.  Wilson,  52  Cal.  268;  Billings  v.  Dretv,  52  Cal.  565.) 
Judgment  for  the  plaintiff  on  the  pleadings  cannot  be  rendered 
when  the  answer  denies  any  of  the  material  allegations  of  the 
complaint.     {Miles  v.  McCallan,  1  Ariz.  491;  Reich  \\  liebcU 
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lion  /Silver  Mining  Co.  7  Utah,  254;  Nudd  v.  Thompson,  34  Cal. 
39;  Amador  v.  Butterfield,  51  Cal.  526;  Forrester  v.  Flores,  64 
Cal.  24;  Hicks  v.  Lovell  64  Cal.  14.) 

Rust  &  Caminetti,  for  Respondent. 

FoOTE,  C.  —  This  cause  comes  here  from  the  Superior  Court 
of  Amador  County  on  appeal  from  a  judgment  for  the  plaintiff 
on  the  pleadings.  The  plaintiff  sued  for  damages  for  the  taking 
of  water  from  a  ditch  belonging  to  her,  and  for  the  restitution  of 
certain  water  and  water  privileges,  and  prays  for  a  perpetual 
injunction  to  restrain  the  defendant  from  further  using  or  inter- 
fering with  said  water  or  water  privileges. 

The  defendant  denied  specifically  the  allegations  of  the  com- 
plaint, plead  the  Statute  of  Limitations  of  five  years,  under  sec- 
tion 319  of  the  Code  of  Civil  Procedure,  and  as  a  further  and 
separate  defense  plead  that  his  wife  Julia  A.  Vandament  was 
the  true  owner  of  the  ditch,  the  water  and  water  privileges,  and 
that  he,  by  her  permission  and  as  her  agent,  was  using  the  same, 
and  disclaimed  any  further  right  of  possession  to  or  interest  in 
the  subject-matter  of  the  suit. 

The  case  at  bar  being  in  this  condition,  a  motion  was  made 
by  the  plaintiff  for  judgment  on  the  pleadings,  and  that  motion 
was  granted,  and  judgment  in  accordance  with  it  rendered  by  the 
trial  court. 

This  court  said  in  the  case  of  HicJcs  v.  Lovell,  64  Cal.  17, 
citing  Prost  v.  More,  40  Cal.  347 :  "  It  is  only  where  an  answer 
admits  or  leaves  imdenied  the  material  facts  stated  in  the  com- 
plaint that  a  judgment  can  be  rendered  on  the  pleadings.^' 

It  has  been  also  held  by  this  court  in  the  cases  of  Nvdd  v. 
Thompson,  34  Cal.  39,  and  Amador  County  v.  BtUterfield,  51 
Cal.  526,  that  judgment  cannot  be  rendered  on  the  pleadings, 
where  the  material  allegations  of  the  complaint  are  denied  in  the 
answer,  even  if  the  answer  sets  up  a  special  defense  separately 
stated,  which  admits  the  allegations  formerly  denied.  No 
motion  was  made  to  strike  out  any  part  of  the  answer,  or  any 
demurrer  interposed. 

If  it  be  true  that  the  several  defenses  set  up  in  the  answer  are 
not  consistent  with  each  other,   nevertheless   a  moving  party 
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would  not  be  entitled  on  that  account  to  judgment  on  the  plead- 
ings, as  this  court  has  held  in  Bvhne  v.  Carbett,  43  Cal.  269; 
Billings  v.  Drew,  52  Cal.  565,  and  other  well-known  cases. 

In  this  case  a  plea  of  the  Statute  of  Limitations  was  set  up 
and  was  neither  stricken  out  nor  demurred  to ;  hence  an  issue  of 
fact  remained  which  the  defendant  was  entitled  to  have  tried. 

And  the  defense  set  up  that  the  defendant's  wife  owned  the 
subject-ipatter  of  the  suit,  and  that  he  as  her  agent,  and  by  her 
authority,  was  in  possession  of  and  using  the  same,  raised  another 
issue,  of  faet  entitled  to  trial.  {Farmers'  and  Mechamc^  Bank 
V.  Chrisiensen,  51  Cal.  571.) 

The  judgment  on  the  pleadings  rendered  in  this  case  is  not 
warranted  in  law,  and  a  new  trial  ought  to  be  granted  in  accord- 
ance with  the  views  herein  expressed. 

Belchee,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 


[No.    8370.    Department   Two.— -August   22,    1885.] 

A.  S.  FULKERTH,  Appellant,  v.  THE  COUNTY  OF 
STANISLAUS,  Respondent. 

Claims  against  Counties — ^Meals  Fubnished  Pkisoners — Compensa- 
tion— Action  fob. — ^The  sheriff  of  a  county,  if  he  is  dissatisfied 
with  the  amount  of  compensation  allowed  him  by  the  board  of 
supervisors  for  meals  furnished  to  prisoners  confined  in  the  county 
jail,  may  bring  an  action  against  the  county  for  the  amount  which 
he  claims  to  be  reasonable. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  count v 
of  Stanislaus. 

The  facts  are  stated  in  the  opinion. 

Wright  &  Hazen,  for  Appellant,  cited  Price  v.  The  County  of 
Sacramento,  6  Cal.  255;  The  County  of  Grundy  v.  Hughes,  8 
Bradwell  (111.)  34;  State  v.  County  Judge  of  Floyd  Co,  5  Iowa, 
380;  Wappello  v.  Sinnamon,  1  Greene,  413;  Board  of  Com,  of 
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Bartholomew  Co.  v.  Ford,  27  Ind.  17 ;  Winslow  v.  Com,  of  Per- 
quimas  Co,  64  N.  C.  218  ;Antanga  County  v.  Davis,  32  Ala.  703. 

T.  A,  Coldwell,  for  Respondent,  cited  El  Dorado  Co,  v.  EUtner, 
18  Cal.  144 ;  Robinson  v.  Supervisors  of  Sacramento  Co,  16  Cal. 
208 ;  Fall  v.  Paine,  23  Cal.  302 ;  Homblower  v.  Duden,  35  Cal. 
664 ;  Tilden  v.  Sacramento  County,  41  Cal.  68 ;  Colusa  County 
V.  De  Jamett,  55  Cal.  373. 

BELcriER,  C.  C.  —  The  plaintiff  was  sheriff  of  the  defendant 
county  during  the  year  1881,  and  as  such  furnished  meals  to 
the  prisoners  confined  in  the  county  jail.  For  the  meals  so  fur- 
nished he  made  out  an  account  in  proper  form,  and  duly  verified 
and  presented  it  to  the  board  of  supervisors  for  allowance.  In 
this  account  he  charged  twenty-five  cents  for  each  meal  furnished. 
The  board  acted  upon  the  account  and  found  it  to  be  a  proper 
county  charge,  but  considering  it  greater  in  amount  than  was 
justly  due,  allowed  twenty  cents  only  for  each  meal.  The  plaint- 
iff being  dissatisfied  with  the  amount  allowed  him,  within  six 
months  after  the  final  action  of  the  board  commenced  this  action 
to  recover  the  amount  claimed  by  him  to  be  due.  The  defendant 
demurred  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  its  demurrer 
was  sustained.  The  plaintiff  declined  to  amend  his  complaint,, 
and  thereupon  judgment  was  entered  in  favor  of  the  defendant. 
The  appeal  is  from  this  judgment. 

For  the  respondent  it  is  insisted  —  and  this  is  the  only  point 
made  —  that  tiie  board  of  supervisors  in  allowing  or  disallowing 
claims  against  the  county,  acts  in  a  quasi- judicial  capacity,  and 
that  its  action  in  this  case  was  made  final  and  conclusive  by  the 
provisions  of  section  1611  of  the  Penal  Code.  That  section  reads 
as  follows :  **  The  sheriff  must  receive  all  persons  committed  to 
the  jail  by  competent  authority,  and  provide  them  with  necessary 
food,  clothing,  and  bedding,  for  which  he  shall  be  allowed  a  reason- 
able compensation,  to  be  determined  by  the  board  of  supervisors." 

We  do  not  think  the  words  "to  be  determined  by  the  board 
of  supervisors  '*  had  the  meaning  and  effect  claimed  for  them. 

All  claims  against  the  county  must  be  presented  to  the  board 
of  supervisors  for  allowance,  and  where  the  amount  of  the  claim 
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has  not  been  fixed  by  statute  or  the  judgment  of  some  competent 
court,  the  board  is  required  if  it  be  a  proper  county  charge  to 
find  and  allow  the  amount  which  is  justly  due.  (Pol.  Code, 
§  4074.) 

If  the  board  allows  less  than  is  claimed,  and  claimant  is  dis- 
satisfied with  the  amount  allowed  him  on  his  account,  he  "  may 
sue  the  county  therefor  at  any  time  within  six  months  after  the 
final  action  of  the  board,  but  not  afterwards;  and  if  in  such 
action  judgment  is  recovered  for  more  than  the  board  allowed  on 
presentation  of  the  judgment,  the  board  must  allow  and  pay  the 
same,  together  with  the  costs  adjudged;  but  if  no  more  is 
recovered  than  the  board  allowed,  the  board  must  pay  the 
claimant  no  more  than  was  originally  allowed.'*  (Pol.  Code, 
§  4075.) 

This  provision  is  general,  and  applies  to  all  accounts  presented 
against  the  county. 

By  subdivision  4  of  section  4344  of  the  same  Code,  the 
'*  expenses  necessarily  incurred  in  the  support  of  persons  charged 
with  or  convicted  of  crimes  and  committed  therefor  to  the  county 
jail,"  are  made  county  charges. 

The  plaintiflf  having  furnished  "  necessary  food  **  to  the  prison- 
ers in  jail,  was  entitled  to  a  "  reasonable  compensation  "  therefor. 
What  was  a  reasonable  compensation  was  to  be  determined  by 
the  board  of  supervisors  in  the  first  instance,  but  that  determina- 
tion was  no  more  final  than  would  have  been  the  finding  by  the 
board  of  the  amoimt  which  was  justly  due  if  the  account  had 
been  presented  for  any  other  proper  county  charge. 

"  To  determine  what  is  a  reasonable  compensation,**  and  "  to 
find  what  is  justly  due,"  are  expressions  we  think  of  equivalent 
import.  The  plaintiff  being  dissatisfied  with  the  amount  allowed 
him  on  his  account,  had  the  right  therefore  to  sue  the  county  for 
the  amount  which  he  claimed  to  be  reasonable. 

The  cases  cited  by  counsel  for  respondent  from  the  reports  of 
this  State  do  not  touch  the  question  involved  here,  and  those 
cited  from  New  York  are  not  in  point  for  the  reason  that  no  law 
existed  in  that  State  providing  for  suit  upon  a  claim  disallowed 
in  whole  or  in  part  by  the  board.  (Chase  v.  The  County  of 
Saratoga,  33  Barb.  603;  Martin  v.  Board  of  Supervisors,  29 
N.  Y.  645;  Price  v.  County  of  Sacramento,  6  Cal.  254.) 
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Judgment  should  be  reversed  and  the  cause  remanded  witli 
direction  to  the  court  below  to  overrule  the  demurrer. 

Searls,  C,  and  Poote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  and  the  cause  remanded  with  direction 
to  the  court  below  to  overrule  the  demurrer. 


[No.    9082.    Department  Two.— August   22,    1885.] 

JAMES  B.  PENDOLA,  Appellant,  v.  ANDREW  ALEX- 

ANDEBSON  et  al.,  Respondents. 

MOBTOAQE — PUBCHASEB   AT    FOBECLOSUBE    SaLE — RENTS   AND    PBOFnS. — 

A  mortgagee  who  has  purchased  the  mortgaged  property  at  a  fore- 
closure sale  is  not  entitled  to  any  of  the  rents  and  profits  which 
accrued  prior  to  the  time  of  his  purchase;  and  where  the  property 
is  in  the  hands  of  a  receiver,  the  mortgagee  cannot  sue  the  latter 
for  the  rents  and  profits  until  they  have  been  collected  and  received. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sierra 
County. 

The  facts  are  stated  in  the  opinion. 

Van  Clief  &  Wehe,  for  Appellant. 

John  Gale,  for  Respondents. 

Belcher,  C.  C.  —  The  defendants,  Andrew  and  Nellie  Alex- 
anderson, were  husband  and  wife,  and  had  one  minor  child ;  they 
had  no  common  property,  but  the  husband  owned  all  the  prop- 
erty described  in  the  complaint  as  his  separate  property.  On 
the  2d  day  of  November,  1881,  the  wife  commenced  an  action 
against  her  husband  for  a  divorce  and  asked  for  the  custody  of 
the  child  and  for  alimony;  and  on  the  same  day  filed  a  notice 
of  lis  pendens,  containing  the  names  of  the  parties,  the  object  of 
the  action,  and  a  description  of  the  property  of  the  husband. 

After  the  filing  of  the  lis  pendens,  but  on  the  same  day,  the 
appellant  Pendola,  in  good  faith  and  without  any  intention  of 
preventing  the  wife  from  securing  the  payment  of  any  alimony 
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that  might  be  adjudged  to  her,  took  a  mortgage  from  the  hus- 
band upon  all  of  his  said  separate  property  to  secure  an  indebted- 
ness of  about  $1,100,  which  mortgage  was  then  duly  recorded. 

On  the  12th  day  of  November,  1881,  the  action  for  divorce 
was  tried  and  a  decree  entered,  granting  to  the  plaintiff  a 
divorce,  the  custody  of  the  minor  child,  and  alimony  at  the  rate 
of  forty-five  dollars  per  month  until  the  further  order  of  the 
court,  payable  out  of  the  rents,  issues,  and  profits  of  the  said 
separate  property  of  the  husband;  and  it  was  further  decreed 
that  the  alimony  "be  a  first  charge'^  upon  the  said  property. 
To  secure  the  payment  of  the  alimony  the  court  appointed  the 
defendant  Fendingham  receiver,  with  authority  to  take  posses- 
sion of  the  property  and  to  collect  and  pay  over  the  rents,  issues, 
and  profits  thereof.  Fendingham  accepted  the  trust,  and  con- 
tinued to  act  under  his  appointment  until  this  action  was  tried. 

In  March,  1884,  the  appellant  commenced  an  action  to  fore- 
close his  mortgage,  but  did  not  make  Fendingham  or  Nellie 
Alexanderson  parties  to  the  action.  In  June  he  obtained  a 
decree  of  foreclosure,  and  under  that  decree  on  the  19th  day  of 
July,  1884,  all  of  the  mortgaged  property  was  sold  and  bid  in 
by  him  for  the  sum  of  $1,268.59,  the  amount  then  due,  with 
costs  of  sale. 

This  action  was  commenced  on  the  21st  day  of  July,  1884,  to 
recover  from  the  receiver  Fendingham,  "  all  the  proceeds,  rents, 
issues,  and  profits  received  or  to  be  received  by  him  from  the 
proprty  above  described  as  that  sold  to  plaintiff  by  said  sheriff,^' 
and  for  such  other  relief  as  should  seem  equitable. 

The  case  was  tried,  and  on  the  29th  day  of  September  judg- 
ment was  entered,  in  effect,  requiring  the  receiver,  within  ten  days 
after  service  on  him  of  a  copy  of  the  judgment,  to  pay  to  Nellie 
Alexanderson  the  amount  due  her  for  alimony  up  to  July  21, 
1884,  and  to  pay  to  the  clerk  of  the  court  for  the  use  and  bene- 
fit of  the  plaintiff  all  the  balance  of  the  money  then  in  his  hands, 
derived  from  the  rents,  issues,  and  profits  of  the  property  which 
he  had  held  as  receiver,  less  the  expenses  of  his  receivership ;  and 
it  further  required  him  to  render  to  the  court  a  full  account  of  his 
receipts  and  his  disbursements  at  the  time  of  such  payments. 

The  appeal  is  from  this  judgment  and  rests  upon  the  judg- 
ment roll, 
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It  is  not  easy  to  see  how  appellant  can  complain  of  the  judg- 
ment. He  was  not  entitled  to  receive  any  of  the  rents  and 
profits  which  accrued  prior  to  the  time  of  his  purchase  of  the 
property  at  the  sheriff's  sale  (Code  Civ.  Proc.  707),  and  that 
was  only  two  days  before  this  action  was  commenced.  Nor 
could  he  sue  and  recover  for  such  rents  and  profits  until  they 
were  collected  and  received  by  the  defendant.  It  does  not  appear 
that  any  rents  and  profits  from  the  property  came  into  the  hands 
of  the  receiver  during  those  two  days,  or  even  during  the  two 
months  and  twelve  days  which  elapsed  between  the  time  of  his 
purchase  and  the  entry  of  the  judgment.  Under  the  circum- 
stances it  would  seem  that  the  appellant  took  under  the  judg- 
ment all  that  he  could  possibly  be  entitled  to. 

The  question  discussed  by  the  counsel,  as  to  whether  the  filing 
of  the  lis  pendens  and  the  subsequent  judgment  awarding  ali- 
mony created  a  lien  on  the  property  superior  to  the  lien  of  the 
mortgage,  does  not  arise  in  the  case. 

The  judgment  should  be  aflRrmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


[No.  0563.    Department  Two.— August  22,  1885.] 

L.  W.  DREYFUSS,  Respondent,  v.  E.  0.  TOMPKINS, 
Appellant. 

Judgment — Clerical  Ebbob — Amekdment  after  Appeal. — A  clerical 
error  in  the  entry  of  a  judgment,  where  it  is  shown  by  the  record, 
may  be  corrected  on  motion  at  any  time  so  as  to  make  the  entry 
correspond  with  the  judgment  rendered;  and  this  may  be  done  even 
after  an  appeal  and  affirmance  of  the  judgment. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Nevada 
County,  and  from  an  order  amending  the  same. 

The  facts  are  stated  in  the  opinion. 

Cross  &  Simonds,  for  Appellant. 
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e/.  M.  Walling,  for  Kespondent,  cited  Sivain  v.  Nagle,  19  Cal. 
127;  Ilegelcr  v.  Ilencl-ell,  27  Cal.  491;  Anderson  v.  Parker,  6 
Cal.  197 ;  Morrison  v.  Dapman,  3  Cal.  255 ;  Freeman  on  Judg- 
ments, §  70,  71;  De  Castro  v.  Richardson,  25  Cal.  49;  AfWfw  v. 
Sawyer,  1  Pick.  351 ;  11  Am.  Dec.  188. 

Belcuee,  C.  C.  —  This  was  an  action  to  recover  the  posses- 
sion or  value  of  certain  personal  property.  The  case  was  tried 
before  a  jury,  and  by  the  verdict  it  was  found  "that  the  plaintiff 
is  the  owner  of  the  property  described  in  the  complaint  and 
entitled  to  its  return,  or  if  a  return  thereof  cannot  be  had,  then 
for  the  sum  of  $400,  with  interest  thereon  from  June  16,  1882.'* 

The  judgment  was  entered  up  by  the  clerk  on  the  2d  day  of 
April,  1883,  and  after  reciting  the  verdict  added:  "Wherefore, 
by  virtue  of  the  law  and  by  reason  of  the  premises  aforesaid,  it 
is  ordered,  adjudged,  and  decreed  that  said  L.  W.  Dreyfuss 
have  and  recover  from  said  E.  0.  Tompkins  costs  and  disburse- 
ments incurred  in  this  action,  amounting  to  the  sum  of  $95.50/' 
The  case  was  then  appealed  by  the  defendant  to  this  court,  where 
the  judgment  and  order  were  affirmed.  The  remittitur  was  filed 
in  the  court  below  on  the  28th  day  of  February,  1884,  and  on 
the  next  day  the  plaintiff  gave  notive  of  a  motion  to  amend  the 
judgment  by  inserting  after  the  words  "  Tompkins,''  and  before 
"  costs  "  the  words  "  the  property  described  in  the  complaint,  or 
if  a  return  thereof  cannot  be  had,  then  for  the  sum  of  $400  with 
legal  interest  thereon  from  June  16,  1882." 

At  the  hearing  of  the  motion  counsel  for  plaintiff  read  the  judg- 
ment as  entered  by  the  clerk  and  introduced  no  other  evidence. 
The  motion  was  granted  and  the  judgment  was  amended  accord- 
ingly.    This  appeal  is  from  the  order  allowing  the  amendment. 

It  is  well  settled  that  clerical  errors  in  a  judgment,  where  they 
are  shown  by  the  record,  may  be  corrected  at  any  time  so  as  to 
make  the  judgment  entry  correspond  with  the  judgment  ren- 
dered. {Swain  v.  Naglee,  19  Cal.  127 ;  Freeman  on  Judgments, 
§§  70,  71.)  And  this  may  be  done  even  after  an  appeal  and 
affirmance  of  the  judgment.     {Rousset  v.  Boyle,  45  Cal.  64.) 

In  this  case  the  error  complained  of  appeared  on  the  face  of 
the  record,  and  it  was  the  duty  of  the  court  to  correct  it  on 
motion.     The  judgment  and  order  should  be  affirmed. 
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Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.   11028.    Department  Two.— August  22,   1885.] 

J.  S.  WIXSON,  Appellant,  v.  THOMAS  DEVINE, 

Bespondent. 

EvmENCE — Opinion  of  Judge. — A. paper  which  purports  to  be  the  opin- 
ion of  the  judge  in  a  former  action  between  the  same  parties,  but 
is  not  signed  by  the  judge  or  authenticated  in  any  way,  is  not  ad- 
missible in  evidence  in  connection  with  the  judgment  roll  in  that  ac- 
tion. 

FoBMEB  Adjudication — Judgment  Record. — A  judicial  record  is  not 
conclusive  as  to  the  truth  of  any  allegations  which  were  not  ma- 
terial and  traversable;  but  as  to  all  those  which  were  material  and 
traversable,  the  judgment  is  conclusive  between  the  same  parties 
upon  the  same  matter. 

Id. — Upon  comparison  of  the  judgment  roll  in  the  former  action  with 
the  pleadings  in  this,  held,  that  the  same  identical  question  was  in- 
volved and  was  finally  determined  in  the  former  action,  and  should 
not  again  be  litigated  between  the  same  parties. 

Id. — Pleading. — A  former  recovery  by  the  plaintiff  operates  by  way  of 
estoppel  on  the  defendant,  and  cannot  properly  be  pleaded. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sierra 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

S.  B,  Dwvidson,  and  M,  Farley,  for  Appellant. 

The  judgment  in  the  former  action  was  conclusive.  {Phelan  v. 
Gardner,  43  Cal.  307;  Kidd  v.  Laird,  15  Cal.  163;  76  Am.  Dec. 
472 ;  McDonald  v.  Bear  River,  15  Cal.  145 ;  McLaughlin  v.  Kelly, 
22  Cal.  222  ;Hainm  v.  Arnold,  23  Cal.  375;  People  v.  Frank,  28 
Cal.  516 ;  Jackson  v.  Lodge,  36  Cal.  37 ;  Caperton  v.  Schmidt, 
26  Cal.  493;  People  v.  Supervisors,  27  Cal.  675;  Garwood  v. 
Ganvood,  29  Cal.  521 ;  Gray  v.  Dougherty,  25  Cal.  272 ;  Swink 
V.  Thurston,  47  Cal.  30;  Freeman  on  Judgments,  §  1.) 

Van  Clief  &  Wehe,  for  Respondent. 

Searls,  C.  —  Tl.e  action  is  brought  for  the  alleged  wrongful 
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diversion  of  water,  to  the  use  of  which  plaintiff  claimed  the 
right,  and  for  a  perpetual  injunction. 

Cause  tried  by  a  jury;  verdict  for  defendant.  Plaintiff 
moved  for  a  new  trial  which  was  denied,  and  the  appeal  is  from 
final  judgment  and  order  overruling  motion  for  new  trial. 

The  record  is  wanting  in  clearness  as  to  the  precise  time  and 
point  in  the  proceedings  at  which  some  of  the  objections  were 
made  and  exceptions  taken.  It  is  not  claimed  for  the  two  bills 
of  exceptions  set  out  in  the  statement  on  motion  for  new  trial 
that  they  were  served  and  settled  as  required  by  the  Code,  but 
that  having  been  prepared  they  were  included  in  the  statement  on 
the  motion  for  a  new  trial,  and  it  is  as  a  part  of  such  statement, 
and  not  as  bills  of  exceptions,  that  they  will  be  treated. 

At  the  trial  plaintiff  offered  in  evidence  the  judgment  roll  in 
Wixson  v.  Devine  and  Wife,  and  a  paper  purporting  to  be  the 
opinion  of  the  judge  who  tried  the  cause  of  which  the  judgment 
roll  is  the  record,  but  which  opinion  was  not  signed  by  the 
judge,  or  in  any  way  authenticated  so  as  to  entitle  it  to  be 
received  as  evidence. 

The  court  admitted  the  judgment  roll  in  evidence,  and  very 
properly  excluded  the  so-called  opinion  of  the  judge.  {Wilson 
V.  Wilson,  64  Cal.  92;  McClory  v.  McClory,  38  Cal.  575;  Hid- 
den V.  Jordan,  28  Cal.  305.) 

After  the  judgment  roll  in  Wixson  v.  Devine  and  Wife  was  in 
evidence,  the  defendant  under  objection  introduced  testimony 
tending  to  show  that  the  water  restrained  by  plaintiff's  dam  and 
claimed  by  the  latter,  would,  but  for  the  dam,  flow  down  a 
ravine,  and  by  percolation  or  by  subterranean  channel  find  its 
way  to  a  spring  owned  by  the  defendant,  and  claimed  to  be 
supplied  by  the  water  in  question. 

Plaintiff  moved  to  strike  out  this  testimony  which  was  refused 
by  the  court,  and  the  refusal  is  assigned  as  error. 

The  judgment  roll  shows  that  in  June,  1883,  J.  S.  Wixson, 
the  plaintiff,  brought  suit  against  Thos.  Devine,  the  defendant  in 
the  case,  and  Honora  Devine  his  wife.  The  complaint  avers 
plaintiff  to  be  seized  and  possessed  of  a  "certain  dam  in  Ken- 
tucky Ravine,  together  with  the  usufructory  first  right  to  the 
use  of  twenty-five  inches  of  water  of  said  ravine,  for  irrigating, 
farming,  culinary,  and  domestic  purposes,  a^d  that  the  said 
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waters,  by  means  of  a  flume  and  ditch,  are  conducted  to  plaint- 
iff*8  residence  and  there  used,  etc. 

That  on  or  about  April  21,  1883,  Honora  Devine,  one  of  the 
defendants,  tore  away  and  removed  the  plaintiff's  said  dam  and 
diverted  the  said  waters  of  said  ravine  from  plaintiffs  flume 
and  ditch,  and  wholly  prevented  said  twenty-five  inches  of  water 
from  flowing  to  plaintiff's  residence,  etc.,  whereby  plaintiff  was 
deprived  of  the  use  thereof,  and  his  flume  left  to  dry,  etc.,  and 
claims  damages  in  the  sum  of  $300. 

The  complaint  further  avers  a  repetition  of  the  alleged  wrong- 
ful acts,  shows  the  necessity  of  the  water  to  plaintiff,  and  con- 
tains apt  allegations  as  to  the  insolvency  of  defendants  and  the 
propriety  of  a  temporary  injunction,  and  prays  for  damages  and 
a  perpetual  injunction. 

Defendants  answered  den}dng  that  plaintiff  ever  was  seized  or 
possessed  of  or  entitled  to  the  possession  of  the  dam  described 
in  the  complaint,  or  that  he  was  entitled  to,  or  possessed  or 
seized  of  the  usufructory  first  right  to  any  water  of  said  ravine 
for  any  purpose. 

They  admit  plaintiff  built  a  flume  and  ditch  to  divert  said 
water  from  said  ravine,  but  aver  that  he  did  so  wrongfully,  and 
had  no  right  so  to  do. 

They  deny  breaking  a  dam,  but  admit  removing  obstructions 
from  this  ravine,  which  prevented  the  natural  and  rightful  flow 
of  the  waters  as  they  had  a  right  to  do.  They  further  deny  all 
damage  to  plaintiff. 

Defendants,  after  answering  the  allegations  upon  which  a 
prayer  for  injunction  is  based,  proceed  to  claim  a  prescriptive 
right  to  the  water  by  an  adverse  use  by  themselves  and  grantors 
for  twenty  years. 

As  a  further  separate  answer,  the  defendants  claim  ownership 
of  all  the  water  of  Kentucky  Ravine  by  virtue  of  a  location  and 
appropriation  thereof  in  1879,  and  of  continuous  use  and  pos- 
session since  that  date. 

The  cause  was  tried  by  the  court  without  a  jury,  findings 
were  waived,  and  on  the  11th  day  of  September,  1883,  judg- 
ment was  rendered  in  favor  of  plaintiff  and  against  defendants 
therein  for  one  dollar  damages,  costs  taxed  at  $81.60,  and  grant- 
ing a  perpetual  injunction  restraining  defendants  from  interfer- 
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ing  with  plaintiff's  dam  at  the  head  of  his  flume,  or  his  flume 
or  ditch,  "or  from  interfering  with  or  turning  out  any  waters 
from  Kentucky  Ravine  after  said  waters  shall  have  reached 
plaintiff's  dam,  so  long  as  the  quantity  shall  not  exceed  twenty- 
five  inches,^'  etc. 

The  issue  as  to  the  right  to  have  and  use  twenty-five  inches 
of  the  water  of  Kentucky  Ravine  was  clearly  made  by  the  plead- 
ings, and  as  a  result  of  the  trial  plaintiff  had  judgment. 

The  judgment  was  rendered  upon  the  merits,  was  between 
the  parties  to  this  action,  and  related  to  the  same  subject-matter. 

The  right  to  use  twenty-five  inches  of  water  from  Kentucky 
Ravine  was  an  element  essential  to  a  recovery  by  plaintiff  in  the 
former  action.  It  was  not  a.  matter  coming  collaterally  in  ques- 
tion, or  incidentally  cognizable  in  the  case,  but  formed  the  basis 
of  his  action.  If  such  ownership  or  right  to  the  water  did  not 
exist  in  plaintiff,  he  could  not  under  the  pleadings  be  entitled  to 
recover. 

It  was  the  very  point  in  issue  and  was  determined  in  the  cause. 
The  dam  described  in  the  complaint,  and  which  one  of  the  de- 
fendants was  charged  with  destroying,  was  but  a  means  to  an  end ; 
the  water  was  the  essential  thing  to  be  enjoyed,  and  the  dam  was 
but  the  instrumentality  for  securing  it.  Some  stress  seems  to  ]ie 
laid  upon  the  fact  that  the  perpetual  injunction  forming  a  part 
of  the  final  judgment  only  restrains  defendants  from  interference 
with  plaintiff's  dam  at  the  head  of  his  flume,  and  with  his  flume 
and  ditch,  and  "  from  interfering  with  or  turning  out  any  waters 
from  Kentucky  Ravine,  after  said  waters  shall  have  reached 
plaintiff's  dam,  so  long  as  the  quantity  reaching  said  dam  shall 
not  exceed  hventy-five  inches,"  etc.  The  prayer  of  the  com- 
plaint in  that  respect  was  thai  defendants  be  restrained  from 
interfering  with  the  dam  or  diverting  the  said  waters  therefrom, 
or  from  said  flume  or  ditch. 

The  relief  awarded  follows  substantially  the  praj^er,  and  is  as 
broad  as,  technically  considered,  plaintiff  was  entitled  to.  We 
should,  however,  look  beyond  the  injunction  to  the  general  scope 
and  effect  of  the  judgment. 

The  paramount  object  of  the  action  as  gathered  from  the 
pleadings  was  to  determine  the  right  to  twenty-five  inches  of 
water  of  Kentucky  Ravine  at  plaintiff's  dam  or  point  of  diver- 
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sion,  and  the  judgment  in  his  favor  for  one  dollar  in  damages 
could  not  properly  be  entered  until  the  right  was  determined  in 
his  favor. 

If  defendants  were  entitled  to  the  water  of  Kentucky  Ravine, 
the  dam  of  plaintiff  which  prevented  its  flow  was  an  obstacle  to 
their  enjoyment;  was  a  nuisance  which  they  had  a  right  to  abate, 
and  in  the  answer  they  substantially  admit  removing  it,  and 
claim  the  right  so  to  do. 

There  should  be  a  limit  to  litigation.  The  same  cause  of 
action  ought  not  to  be  brought  twice  to  a  final  determination. 
Justice  is  promoted  by  having  every  cause  once  fairly  and  impar- 
tially tried ;  but  once  so  tried  justice  is  satisfied,  and  public  tran- 
quility demands  that  all  litigation  of  that  question  and  between 
those  parties  should  be  closed  forever.  If  error  has  crept  into 
the  proceedings,  provision  is  made  for  correcting  such  error  by 
an  application  for  a  rehearing  or  by  appeal.  Failing  in  this, 
the  best  interests  of  society  are  promoted  by  treating  the  judg- 
ment as  imparting  absolute  verity,  and  as  conclusive  between  the 
parties  and  privies  of  every  material  question  directly  in  issue 
and  necessary  to  the  determination.  (Greenleaf  on  Evidence, 
§  522.) 

A  record  is  not  conclusive  as  to  the  truth  of  any  allegations 
which  were  not  material  and  traversable,  but  as  to  things 
material  and  traversable  it  is  conclusive  and  final. 

And  as  to  questions  thus  essential  and  thus  determined,  the 
judgment  is  as  a  plea  in  bar  or  as  evidence  conclusive  between 
the  same  parties  upon  tlie  same  matter  everywhere. 

A  comparison  of  the  judgment  roll  in  the  former  cause,  with 
the  pleadings  in  this,  satisfies  us  that  the  same  identical  ques- 
tion, viz.,  the  right  of  plaintiff  to  have  and  divert  twenty-five 
inches  of  water  from  Kentucky  Ravine  at  his  dam  on  said  ravine 
was  a  material  question  in  issue  and  essential  to  the  determina- 
tion of  each  of  said  causes,  that  such  question  was  finally  deter- 
mined in  the  former  cause,  and  should  not  again  be  litigated 
between  the  same  parties. 

It  was  not  necessary  or  proper  for  plaintiff  to  plead  liis  former 
recovery.  It  operated  by  way  of  estoppel  to  the  defense  set  up 
by  the  defendant,  and  as  we  have  in  our  system  of  pleadings  no 
replication  to  the  answer,  the  estopjM?!  could  not  properly  be 
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pleaded.  {Clink  v.  Thvrstoru,  47  Cal.  30;  Flandreau  v.  Downey, 
23  Cal.  358.) 

The  record  of  the  judgment  introduced  in  evidence  precludes 
the  defendant  from  setting  up  any  right  to  twenty-five  inches 
of  water  in  Kentucky  Ravine,  at  the  point  of  plaintiff^s  diversion 
or  at  any  point  above,  so  as  to  interfere  with  his  enjoyment 
thereof  at  his  dam  and  ditch. 

We  are  of  opinion  therefore  that  the  testimony  oflEered  by 
defendant  and  objected  to  by  plaintiff,  and  which  he  afterward 
moved  to  strike  out,  was  improper  as  tending  to  open  anew  a 
question  previously  determined  by  a  final  judgment  between  the 
same  parties  in  a  court  of  competent  jurisdiction. 

If,  however,  on  another  trial  the  plaintiff  under  his  complaint 
shall  claim  a  quantity  of  water  in  excess  of  twenty-five  inches, 
measured  as  in  said  complaint  prescribed,  viz.,  under  a  four-inch 
pressure,  as  possibly  under  his  pleading  he  may  do,  then  and  in 
that  event  the  testimony  offered  will  become  competent  in  the 
determination  of  the  right  to  such  excess  only. 

The  judgment  and  order  should  "be  reversed  and  a  new  trial 
ordered. 

FooTB,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for 
a  new  trial. 

Hearing  in  Bank  denied. 


[No.  9629.    Department  Two.— August  22,  1886.] 

JEAN  LEDU,  Appellant,  v.  JIM  YET  WA, 

Respondent. 

Water  Rights — Appropbiation — Statute  op  Limitations — Evidence 
IN  Rebuttal. — In  an  action  to  restrain  the  diversion  of  water,  the 
plaintiff  having  shown  a  prior  appropriation  of  the  water  right  by 
himself,  which  the  defendant  attempts  to  defeat  by  the  plea  of  the 
Statute  of  Limitations,  should  be  permit  led  to  show  in  rebuttal 
that  the  defendant  before  any  bar  of  the  statute  could  have  at- 
tached  had  acknowledged  his  claim  and  sought  to  become  his  lessee 
of  the  water  right. 
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Id. — Adverse  Possession — Instbuctions. — ^Where  the  defendant  has 
pleaded  adverse  possession  in  himself,  it  is  error  to  instruct  the 
jury  '*  that  if  they  believe  that  the  plaintiff  was  the  first  to  ap- 
propriate and  use  the  waters  in  dispute,  and  that  his  appropriation 
and  use  thereof  was  prior  to  that  of  defendant  and  tnose  under 
whom  he  claims  adversely  to  the  plaintiff,  and  that  his  possession 
was  continuous,  exclusive,  and  notorious,  and  that  he  has  not  parted 
with  his  right  thereto  or  forfeited  the  same,  they  will  find  for  the 
plaintin,"  for  the  reason  that  the  instruction  would  authorize  the 
jury  to  find  for  the  plaintiff  without  considering  the  defense  of  ad- 
verse possession. 

Appblvl  from  a  judgment  of  the  Superior  Court  of  Ne\ada 
County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  restrain  the  diversion  of  water  bv 
the  defendant  from  the  plaintiff^s  ditches,  and  for  damages. 
The  jury  rendered  a  verdict  for  the  defendant.  The  remaining 
facts  are  stated  in  the  opinion. 

J.  I.  CaJdirell,  for  Appellant. 

Cross  &  Simonds,  for  Bespondent. 

FooTB,  C.  —  This  was  a  case  tried  by  a  jury.  The  plaintiff 
claimed  ownership  of  a  certain  water  right,  the  defendant  denied 
such  ownership,  and  set  up  title  thereto  in  his  lessor  under  the 
Statute  of  Limitations.  The  plaintiff  after  the  defendant  closed 
his  testimony  in  chief,  took  the  stand  as  a  witness,  and  the  fol- 
lowing question  was  asked  him:  — 

"  State  whether  Jim  Yet  Wa,  defendant,  came  to  see  you  in  May, 
1882,  and  if  so,  for  what  purpose,  and  what  took  place  then?" 

The  defendants  counsel  objected  on  the  ground  that  the  ques- 
tion sought  to  bring  out  evidence  not  in  rebuttal,  but  in  chief, 
and  irrelevant.  The  court  sustained  the  objection.  Plaintiff's 
counsel  then  stated  that  he  expected  to  prove  and  offered  to  prove 
by  the  witness  that  the  defendant  had  sought  him  in  May,  1882, 
and  offered  to  lease  the  water  right  in  question  for  the  season, 
and  that  the  parties  differed  as  to  the  price  to  be  paid  for  it,  and 
the  lease  was  not  made.  This  was  objected  to  and  the  objection 
sustained.  The  plaintiff^s  wife  was  then  introduced  and  sworn 
as  a  witness  and  a  similar  question  asked  her.  This  was  objected 
to  and  the  objection  sustained  by  the  court  because  it  was  not  in 
rebuttal.  To  these  rulings  of  the  court  counsel  for  plaintiff  duly 
excepted. 
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We  are  of  opinion  that  the  court  erred  in  not  allowing;  tlie 
questions  to  be  answered,  and  the  evidence  offered  to  go  to  the 
jury;  the  plaintiff  had  shown  a  prior  appropriation  of  the  water 
right  in  himself;  the  defendant  sought  to  defeat  it  by  holding  up 
the  shield  of  the  Statute  of  Limitations ;  it  was,  therefore,  com- 
petent for  the  plaintiff  as  a  matter  of  evidence,  in  order  to  meet 
this  defense,  to  show  if  he  could,  that  the  defendant,  before  any 
bar  of  the  statute  could  have  attached,  had  acknowledged  the 
claim  of  the  plaintiff,  and  sought  to  become  his  lessee  for  the 
water  right. 

The  court  refused  to  give  the  third  instruction  asked  for  by 
the  plaintiff,  which  was  in  the  following  language:  — 

"That  if  the  jury  believe  from  the  evidence  that  plaintiff 
Jean  Ledu  was  the  first,  in  point  of  time,  to  appropriate  and 
use  the  waters  of  Humbug  Creek  now  in  dispute,  and  that 
plaintiff's  appropriation  and  use  thereof  was  prior  in  time  to 
that  of  defendant  and  those  under  whom  he  claims  the  same 
adversely  to  plaintiff,  and  that  plaintiff  has  not  parted  with  his 
right  thereto  or  forfeited  the  same,  the  jury  will  find  for  the 
plaintiff";  and  of  its  own  motion  gave  the  following:  — 

"That  if  the  jury  believe  from  the  evidence  that  plaintiff 
Jean  Ledu  was  the  first,  in  point  of  time,  to  appropriate  and 
use  the  waters  of  Humbug  Creek  now  in  dispute,  and  that 
plaintiff's  appropriation  and  use  thereof  was  prior  in  time  to 
that  of  defendant  and  those  under  whom  he  claims  the  same 
adversely  to  plaintiff  and  all  other  persons,  and  that  his  posses- 
sion was  continuous,  exclusive,  and  notorious,  and  that  plaintiff 
has  not  parted  with  his  right  thereto,  or  forfeited  the  same,  the 
jury  will  find  for  plaintiff." 

The  court  did  not  err  in  refusing  the  instruction  No.  3,  asked 
by  plaintiff.  If  given  it  would  have  taken  from  the  jury  the 
defense  of  adverse  possession  pleaded  by  defendant,  upon  which 
they  should  have  passed  in  rendering  a  verdict  for  the  plaintiff. 
In  other  words,  the  jury  before  it  could  find  a  verdict  for  the 
plaintiff  must  have  decided  the  question  of  adverse  possession 
against  defendant.  The  instruction,  if  given,  would  have  author- 
ized the  jury  to  find  for  the  plaintiff  without  taking  into  con- 
sideration the  defense  of  adverse  possession.  The  instruction 
given  by  the  court  was  erroneous  for  the  same  reason.     The 
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jury  were  told  that  they  might  find  a  verdict  if  they  chose 
without  considering  the  defense  above  mentioned,  set  up  by 
defendant. 

We  are,  therefore,  of  opinion  that  the  judgment  and  order 
denying  a  new  trial  should  be  reversed,  and  a  new  trial  gi^antea 
in  accordance  with  the  views  herein  expressed. 

Bblchkr,  C.  C,  concurred. 

Searls,  C,  did  not  participate  in  this  decision. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  cause  remanded  for 
new  trial. 


[No.  9!438.    Department  Two. — August  22,  1886.] 

IN    THE    MATTER    OF    THE    ESTATE    OF    JACOB    I. 

EGBERTS,  Deceased.    NORA  ROBERTS,  Appellant,  v. 

CELIA  McKIMMON  et  al..  Respondents. 

Estate  of  Deceased  Pebson — Additional  Family  Allowance. — Where 
the  family  allowance  previously  granted  to  the  widow  of  a  deceased 
person  for  a  limited  period  has  been  exhausted,  the  estate  being 
solvent,  she  is  entitled  to  such  further  allowance  as  is  necessary 
for  her  maintenance  during  the  progress  of  the  settlement  of  the 
estate. 

Appeal  from  an  order  of  the  Superior  Court  of  Stanislaus 
County. 

The  facts  are  stated  in  the  opinion. 

T.  P.  Ryan,  and  W,  E.  Turner,  for  Appellant. 

Oeo.  W.  Schellj  for  Respondents. 

FooTE,  C.  ^— Tliis  is  an  appeal  from  an  order  denying  the 
petition  of  a  widow  for  a  further  family  allowance ;  the  sum  of 
fifty  dollars  per  month  during  six  months  had  been  previously 
allowed  her. 

There  is  no  evidence  in  the  record  that  the  nomestead  affords 
any  income  to  the  widow,  the  small  amount  of  personal  propertj" 
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set  aside  to  her  does  not,  and  the  former  allowance  made  has 
long  since  become  exhausted  in  supplying  her  necessary  wants; 
she  therefore  appears  before  the  court  practically  destitute  and 
in  poor  health.  The  estate  is  still  in  process  of  settlement,  and 
appears  to  be  solvent. 

This  state  of  facts  existing,  we  are  of  opinion  that  under  sec- 
tion 1466  of  the  Code  of  Civil  Procedure,  the  widow  was 
entitled  to  have  made  her  by  the  court  below  Fuch  reasonable 
allowance  as  was  necessary  for  her  maintenance  during  the  pro- 
gress of  the  settlement  of  her  husband's  estate.  This  right 
seems  to  have  been  denied  the  petitioner,  and  for  that  reason  we 
are  of  opinion  that  the  order  of  the  court  below  should  be 
reversed,  and  such  allowance  made  to  her  as  her  necessities  and 
the  amount  of  the  estate  left  undistributed  in  the  hands  of  the 
executor  will  warrant. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  reversed. 


[No.  20092.     In  Bank.— August  22,  1S85.] 

THE  PEOPLE,  Bbspondent,  v.  JOHN  S.   PRICE, 

Appellant. 

Cbiminal  Law — Instructions — Failure  of  Jury  to  Hear. — ^Tbe  fail 
ure  of  the  jury  to  hear  instructions  given  them  by  the  court  is  to 
be  remedied  by  requesting  the  court  to  repeat  the  instructions  nt 
such  a  time  and  under  such  circumstances  that  they  can  be  Leard. 
It  is  not  a  ground  for  reversal  of  the  judgment  entered  on  the  ver 
diet. 

Id. — ^Degrees  of  Crime — Grand  Larceny — ^Verdict. — ^There  are  no  de- 
grees in  the  crime  of  grand  larceny,  and  where  an  information 
charges  the  defendant  with  grand  larceny  in  taking  property  from 
the  person  of  another,  a  verdict  of  guilty  i-  sufficient. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  San  Joaquin,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  U,  &  J.  B.  Bndd,  for  Appellant. 
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Attorney-General  Marshall,  for  Bespondent. 

Morrison,  C.  J.  —  The  defendant  was  informed  against  in 
the  Superior  Court  of  San  Joaquin  County  for  the  crime  of 
grand  larceny,  committed  by  feloniously  stealing  from  the 
person  of  another  the  sum  of  eleven  dollars,  and  on  the  trial 
the  jury  rendered  the  following  verdict:  — 

"  We,  the  jury  in  the  above-entitled  cause,  find  the  defendant 
guilty,  and  recommend  him  to  the  mercy  of  the  court.'* 

A  motion  for  a  new  trial  was  made  in  the  case  which  was 
denied  by  the  court,  and  the  appeal  is  prosecuted  from  the 
judgment  as  well  as  the  order  denying  the  motion  for  a  new 
trial. 

There  are  two  points  made  in  the  appeal,  the  first  of  which  is 
that  the  jury  did  not  hear  the  instructions  given  by  the  court 
There  is  no  evidence  that  the  instructions  were  not  heard  by  the 
jury  excepting  the  affidavit  of  the  attorney  that  he  did  not  hear 
them,  and  therefore  it  by  no  means  satisfactorily  appears  that 
the  point  is  well  taken  in  fact;  but  conceding  that  it  is,  it 
furnishes  no  reason  in  law  for  our  interfering  with  the  judg- 
ment. If  it  be  true,  as  a  matter  of  fact,  that  the  jury  did  not 
hear  the  instructions  of  the  court,  because,  as  stated,  there  was 
so  much  noise  in  the  court  room  at  the  time,  the  court  should 
have  been  requested  to  repeat  the  instructions  in  such  a  manner 
and  at  such  a  time  that  they  could  have  been  heard  by  the  jury. 
It  would  be  unfair*to  the  prosecution  to  allow  the  case  to  go  to 
the  jury  under  such  circumstances,  and  then  set  aside  the 
verdict,  if  adverse  to  the  defendant  for  any  such  reason. 

The  other  point  is  that  the  verdict  is  a  nullity,  inasmuch  as 
it  does  not  conform  to  section  1157  of  the  Penal  Code,  which 
provides  that  "  whenever  a  crime  is  distinguished  into  degrees, 
the  jury,  if  they  convict  the  defendant,  must  find  the  degree  of 
the  crime  of  which  he  is  guilty.*' 

The  only  question  in  the  case  is  whether  the  crime  with 
which  the  defendant  was  charged  and  of  which  he  was  convicted 
is  distinguished  into  degrees.  If  it  is,  the  verdict  of  the  jury  is 
clearly  imperfect  and  bad  under  the  foregoing  section  of  the 
Penal  Code. 

By  section  486  of  the  Penal  Code  "larceny  is  divided  into 
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two  degrees,  the  first  of  which  is  termed  *  grand  larceny';  the 
second  *  petit  larceny'";  and  by  section  487,  grand  larceny  is 
committed  in  either  of  the  following  cases:  — 

"1.  When  the  property  taken  is  of  a  value  exceeding  fifty 
dollars. 

"  2.  When  the  property  is  taken  from  the  person  of  another. 

"  3.  When  the  property  taken  is  a  horse,  mare,  gelding,  cow, 
steer,  bull,  calf,  mule,  jack,  goat,  sheep,  or  hog.'* 

Section  488.     "  Larceny  in  other  cases  is  petit  larceny.'' 

In  the  case  we  are  now  considering  the  defendant  was  charged 
with  the  crime  of  grand  larceny  inasmuch  as  he  was  accused 
of  stealing  money  from  the  person  of  another. 

It  will  be  observed  that  the  defendant  was  charged  in  the 
information  with  the  crime  of  grand  larceny,  and  it  was  further 
charged  that  the  stolen  goods  were  taken  from  the  person  of 
another.  Now,  there  is  under  the  law  but  one  degree  of  grand 
larceny,  whether  the  property  stolen  is  of  the  value  of  fifty  dollars 
or  fifty  thousand  dollars,  and  every  larceny  committed  by 
taking  from  the  person  of  another  is  in  its  degree  grand 
larceny.  So  that  in  either  aspect  of  the  case  the  charge  against 
the  defendant  was  the  crime  of  grand  larceny,  which,  as  already 
remarked,  is  without  degrees,  and  the  verdict  of  the  jury  find- 
ing the  defendant  guilty  was  guilty  as  charged;  that  is  to  say, 
guilty  of  grand  larceny. 

In  the  case  of  the  People  v.  Whitely,  64  Cal.  211,  in  which 
the  defendant  was  charged  with  the  crime  of  grand  larceny,  the 
verdict  was  "guilty  as  charged,"  and  it  was  held  suflScieni 
In  our  opinion  the  same  rule  is  justly  applicable  to  the  case 
now  before  us.  There  is  nothing  doubtful  or  uncertain  in  the 
verdict. 

Judgment  and  order  aJBBrmed. 

Eoss,  J.,  McKtnstry,  J.,  McKee,  J.,  Thornton,  J.,  an<^ 
Mtrick,  J.,  concurred. 
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[No.  0761.     In  Bank.— August  22,   1885.] 
IN  RE  W.  B.  TREADWELL,  Disbarment. 

Attorney  at  Law — Duties. — On  a  review  of  the  evidence,  held,  that 
the  respondent  was  guilty  of  a  breach  of  his  duty  as  an  attorney 
in  appropriating  to  his  own  use  money  collected  by  him  for  his 
client. 

Jd. — Disbarment — Criminal  Offense  not  Nbcessart. — In  exercising 
the  power  of  disbarment,  the  court  deals  with  the  attorney  only  as 
an  officer  of  the  court,  investigating  charges  against  him  for  the 
purpose  of  determining  whether,  under  the  proofs,  he  is  a  fit  per- 
son to  be  allowed  to  continue  to  practice  as  an  attorney  and  coun- 
sellor in  the  courts  under  the  license  which  has  been  granted  to 
him,  and  not  for  the  purpose  of  adjudging  whether  he  is  guilty 
of  the  commission  of  a  crime  for  which  he  ought  to  be  convicted 
and  punished;  and  where  an  attorney  has  been  found  guilty  in  the 
practice  of  his  profession  of  acts  indicating  moral  depravity,  he 
may  be  disbarred  by  the  court  without  previous  conviction  of  a 
criminal  offense. 

Proceeding  for  the  disbarment  of  an  attorney.  The  facts 
are  stated  in  the  opinion  of  the  court. 

G.  E.  JIarpham,  and  J.  Craig,  for  Petitioners,  cited  Span  v. 
Vanderhayden,  9  Johns.  253 ;  6  Am.  Dec.  275 ;  Delano's  Case,  58 
N.  H.  5 ;  42  Am.  Bep.  555 ;  Austin's  Case,  5  Rawle,  191 ;  28  Am. 
Dec.  662;  Dicken's  Case,  67  Pa.  St.  169;  5  Am.  Rep.  420;  Ex 

parte  Wall,  107  U.  S.  265 ;  In  the  Matter  of ^  an  Attorney, 

86  N.  Y.  563;  Penobscot  Bar  v.  Kimball,  64  Me.  140;  Ex  parte 
Bransall,  Coop.  829 ;  People  v.  Ford,  54  111.  520 ;  Rice  v.  Com- 
monwealth, Mon.  B.  484 ;  Mills'  Case,  1  Mann.  393 ;  In  re  Percy, 
36  N.  Y.  651;  Bryant's  Case,  24  K  H.  165;  Burr's  Case,  1 
Wheeler's  Crim.  Law,  503 ;  Leigh's  Case,  1  Mnnf .  481. 

A.  (7.  Adams,  and  W.  C,  Belcher,  for  Respondent,  cited  Code 
Civ.  Proc.  §§  287-299;  Ex  parte  Smith,  28  Ind.  47 ;  Redman  v. 
State,  28  Ind.  205. 

McKee,  J.  —  This  is  an  original  proceeding  to  disbar  an 
attorney  at  law  for  misconduct  in  office,  in  fraudulently  appro- 
priating to  his  own  use  moneys  collected  by  him  for  his  client. 

The  record  shows  that  Carl  Haneke  had  employed  the  attor- 
ney in  a  transaction  which  involved  the  sale  and  transfer  of  a 
tract  of  land  in  Yolo  County,  to  one  Isaac  Quinn.  Quinn  gave 
his  promissory  note  for  the  purchase  money  of  the  land,  payable 
in  the  sum  of  $2,450,  and  interest  thereon  from  date  of  the  note, 
payable  quarterly  in  advance,  to  Haneke  at  the  Bank  of  Cali- 
Lxvn.  CAL. — 23 
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fornia,  iind  secured  its  payment  by  a  mortgage  trust  deed  upon 
the  land. 

Note  and  deed  were  executed  and  delivered  to  Haneke  on  the 
26th  of  March,  1881.  Possession  of  the  deed  Haneke  retained, 
and  the  note  he  deposited  in  the  Bank  of  California  for  collection. 

After  finishing  the  transaction  in  that  way,  Haneke  settled 
with  the  attorney  and  paid  him  for  his  legal  services,  but  under 
the  authority  of  Haneke,  the  attorney  continued  to  act  in  col- 
lecting the  quarterly  interest  as  it  became  due  upon  the  note,  and 
any  payments  that  were  made  of  the  principal  sum. 

Between  the  date  of  the  note  and  the  month  of  December, 
1883,  ea6h  quarterly  interest  of  the  note  as  it  became  due,  and 
$400  of  the  principal  were  collected  and  transmitted  by  the 
attorney  to  the  bank,  and  were  there  properly  applied  to  the 
payment  of  the  note,  and  carried  to  the  account  of  Haneke,  who 
received  and  receipted  for  them.  But  in  December,  1883,  the 
attorney  collected,  in  full,  of  the  principal  and  interest  then  due, 
$2,102.61,  for  which  he  gave  his  receipt  in  the  following  words: 

"$2,102.61.  Woodland,  Cal.,  Dec.  12,  1883. 

"Beceived  of  Isaac  Quinn,  twenty-one  hundred  and  two 
61-100  dollars,  to  be  applied  in  payment  of  his  note  of  March 
26,  1881,  to  Carl  Haneke.  W.  B.  Treadwell.'' 

This  money  he  did  not  transmit  to  the  bank  as  he  had  done 
his  prior  collections.  Upon  receiving  the  money  he  deposited  it 
in  his  own  name  in  the  bank  of  Yolo,  and  used  it  as  his  own. 
Under  oath  he  admits  that  within  a  few  days  after  he  had 
deposited  the  money  he  drew  $400  of  it,  and  used  it  for  his  own 
purposes ;  that  within  a  week  or  ten  days  he  obtained  from  the 
bank  a  certificate  of  deposit  for  $1,500  of  it,  payable  to  himself 
or  order,  on  return  of  the  certificate  properly  indorsed,  and  that 
the  balance  he  kept  and  used. 

It  is  claimed  for  him  that  he  appropriated  the  money  in  that 
way  by  the  authority  and  under  instructions  from  a  daughter  of 
his  client,  at  whose  request  he  agreed  to  hold  the  money  until 
an  opportunity  could  be  found  for  its  investment  in  some  way, 
so  that  it  would  yield,  in  the  way  of  interest,  a  small  monthly 
or  quarterly  income  for  the  support  of  her  father.  And  that 
when  the  daughter  found  an  investment  she  wrote  for  the  money 
and  he  sent  her  the  $1,500  certificate  of  deposit  properly  indorsed 
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by  himself,  and  at  the  same  time  borrowed  from  her  the  balance 
of  the  money  at  the  same  rate  of  interest  that  Quinn  had  paid 
on  his  note. 

This  defense  rests  altogether  upon  his  own  testimony.  His 
testimony,  given  in  his  own  behalf,  tended  to  show  that  in 
March,  1883,  he  received  from  the  daughter  of  his  client  a  letter 
in  the  following  words :  — 

"San  Francisco,  March  27,  1883. 

"Mr.  W.  B.  Treadwell  —  Dear  Sir:  During  my  father's 
recent  dangerous  illness,  he  deemed  it  advisable  to  arrange  busi- 
ness matters  to  his  satisfaction.  He  therefore  indorsed  and 
assigned  the  promissory  note  of  the  trust  deed  to  me,  and  con- 
sequently I  shall  sign  all  receipts  for  interest  or  money  sent  as 
payment  on  note  hereafter.  The  trustees  have  been  duly  noti- 
fied of  the  change. 

"Will  you  have  the  kindness  to  inform  Mr.  Quinn  of  the 
fact,  and  request  him  when  he  forwards  interest  again  to  have 
the  cheek  at  the  bank  payable  to  me?  Father  is  much  better, 
but,  being  over  eigh.ty  years  of  age,  he  does  not  feel  able  to  have 
the  cares  of  business  thrust  upon  him.  Hoping  these  few  lines 
may  find  your  family  in  good  health,  I  remain,  yours  truly, 

"Harriet  A.  Wise, 
"516  Filbert  Street.^' 

He  did  not  inform  Mr.  Quinn  of  the  request  contained  in  the 
letter,  but  he  continued  to  make  collections  from  him  upon  the 
note  as  usual.  It  is  true,  however,  that  the  note  was  withdrawn 
from  the  bank  by  Haneke  during  his  sickness,  and  after  indorse- 
ment by  him  was  again  returned,  after  which  Mrs.  Wise  drew 
from  and  receipted  to  the  bank  for  all  moneys  which  were 
collected  and  transmitted  by  the  attorney  for  payment  upon  the 
note,  prior  to  the  month  of  December. 

In  connection  with  these  facts  the  substance  of  the  attorney's 
testimony,  condensed  to  brevity,  is  this :  "  Before,  or  about  the 
time  I  collected  the  principal  and  interest  due  on  the  note,  I 
happened  to  meet  Mrs.  Wise  at  the  Palace  Hotel  in  San  Fran- 
cisco, and  there  informed  her  that  Quinn  was,  or  would  be  soon, 
ready  to  take  up  his  note.  This  troubled  her,  because,  as  she 
expressed  it,  her  father  was  old,  very  feeble,  and  childish,  and 
looked  to  the  regular  payment  of  the  interest  on  the  note  as 
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absolutely  necessary  to  his  comfort  in  his  declining  years,  and 
she  thought  it  advisable  that  knowledge  of  the  payment  of  the 
note  should  be  kept  from  him;  therefore  she  ^proposed'  to  me, 
that,  instead  of  transmitting  the  money  to  the  bank,  as  usual,  to 
be  applied  to  the  payment  of  the  note,  I  should  retain  it  in  my 
possession  until  she  or  I  could  find  some  opportunity  to  invest 
it  so  as  to  make  it  interest-bearing;  and  in  the  mean  time  I 
could  use  the  mdney  to  pay  interest  at  the  bank  as  usual,  so 
as  to  have  it  appear  that  the  matter  was  going  all  right/' 

After  this  alleged  interview  the  attorney  admits  he  never  saw 
Mrs.  Wise  again.  And  the  fact  is,  that  before  it  became  pub- 
licly known  that  the  money  had  been  collected,  Mrs.  Wise  fell 
sick  and  was  taken  to  the  German  Hospital  where  she  died. 
But  the  attorney  claims  that,  before  her  death,  and  soon  after  he 
had  deposited  the  money  in  the  Bank  of  Yolo,  he  began  a  cor- 
respondence with  her  as  to  the  investment  of  the  money,  in  one 
of  the  letters  of  which  he  sent  to  her  address  in  San  Francisco, 
by  mail,  the  certificate  of  deposit  of  $1,500,  by  him  properly 
indorsed,  and  at  the  same  time  wrote  to  her  as  follows :  "  As  to 
the  balance  of  the  money,  I  will,  if  satisfactory,  use  it  myself, 
and  pay  you  the  same  rate  of  interest  until  you  can  use  it  other- 
wise, or  I  can  find  some  other  investment."  "  In  answer  to  that 
letter  she  wrote  to  me  acknowledging  the  receipt  of  the  certifi- 
cate, and  at  the  same  time  asked  me  to  send  her  $200  of  the 
balance  in  my  hands,  if  I  could  conveniently  spare  it,"  urging 
me  at  the  same  time  to  keep  the  matter  open  and  pay  the  next 
instalment  of  interest  at  the  bank.  To  that  letter  I  replied 
"that  it  was  not  convenient  to  send  the  $200,  but  I  would  let 
her  know  in  a  day  or  two  whether  I  could  do  so,  and  that  I 
would  attend  to  the  payment  of  interest." 

"  Q.  —  You  made  an  investment  of  the  rest  for  her  ? 

"A.  — Yes,  sir. 

«Q._Of  $600? 

"  A.  —  Yes,  sir.  ...  I  had  borrowed  it  myself,  and  had  so 
stated  in  my  letter ;  and  she  had  agreed  to  it  —  it  was  agreed  to  by 
her.  I  was  to  pay  the  same  rate  of  interest  that  Mr.  Quinn  had  been 
paying  until  I  should  give  it  up  or  make  some  other  investment." 

All  the  letters  of  this  asserted  correspondence,  says  tlie 
attorney,  are  lost,  and  he  testified  to  their  contents  from  his  recol- 
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loctinn.  There  was,  of  eourse,  no  explanation  or  contradic- 
tions of  his  statements  by  Mrs.  Wise,  she  being  dead.  Upon 
his  own  testimony,  therefore,  as  to  the  authority  from  and  cor- 
respondence with  ilrs.  Wise,  rests  his  exculpation  of  himself, 
and  we  regret  to  find  that  his  attempted  exculpation  is  not 
founded  in  fact. 

As  fact,  the  attorney  admits  the  use  of  the  money  for  his  own 
purposes,  except  the  sum  of  $1,500,  which  he  claims  to  have  sent 
to  Mrs.  Wise.  But  it  is  a  fact  that  Mrs.  Wise  never  received 
the  certificate  of  deposit,  nor  had  it  cashed  by  any  one  for  her. 
On  the  contrary,  the  evidence  proves  beyond  a  reasonable  doubt 
that  on  the  day  after  the  attorney  obtained  the  certificate  from 
the  Bank  of  Yolo  he  was  in  San  Francisco,  and  on  the  next 
day  between  tie  hours  of  12  M.  and  1  P.  M.,  he,  in  person,  pre- 
sented tlie  certificate  to  the  Bank  of  California,  properly  indorsed 
by  him,  and  received  for  it  a  cash  payment  and  a  certificate  of 
deposit  for  $1,200,  payable  to  liimself,  upon  his  indorsement,  on 
which  he  soon  afterw^ards  received  the  money  from  the  Bank  of 
Woodland  and  used  it.  It  follows  that  Mrs.  Wise  never 
received  from  the  attorney  any  of  the  $2,102  collected  by  him. 
In  fact,  the  non-receipt  of  any  portion  of  the  money  increased 
her  sorrows  and  served  to  embitter  her  last  days.  The  attorney 
therefore  held  back  the  entire  sum  which  he  collected,  and  used 
it  for  his  own  purposes,  under  circumstances  which  make  his 
conduct  inexcusable  and  unprofessional. 

The  attorney  admitted  "  that  it  was  wrong  to  use  the  money, 
but  he  supposed  that  he  could  replace  it  whenever  they  wanted 
it,  knowing  that  they  wanted  it  kept  out  at  interest."  His  good 
intentions,  however,  neither  excuse  nor  mitigate  his  oflBcial  con- 
duct. As  a  lawyer,  he  knew  that  he  could  not  professionally 
enter  into  a  secret  arrangement  to  conceal  from  his  client  a 
knowledge  of  the  collection  of  the  money,  and  that  even  under 
the  color  of  such  an  arrangement,  assuming  that  such  had  been 
made,  it  was  not  allowable  for  him  to  deal  with  the  money  in 
such  a  way  as  to  injuriously  involve  the  rights  of  others  stand- 
ing in  such  a  relation  to  it  as  to  be  affected  by  an  unauthorized 
and  unlawful  use  of  it,  nor  to  convert  it  to  his  own  use.  He 
knew  that  it  was  a  duty  which  he  owed  to  himself,  his  client, 
and  the  man  from  whom  he  had  collected  the  money,  to  pay  it 
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over  as  soon  as  he  received  it,  by  transmitting  it  to  the  bank 
where  the  note  was  deposited,  and  where  it  would  be  properly 
applied  to  the  credit  of  the  note,  and  turned  over  to  the  account 
of  the  owner.  In  failing  to  discharge  that  duty,  and  in  convert- 
ing the  money  to  his  own  use,  he  violated  his  oath  of  office  and 
abused  his  trust. 

As  to  the  power  of  the  court  to  strike  the  name  of  an  attorney 
from  the  roll  of  attorneys  and  counsellors  of  the  court  for  such 
official  misconduct  there  is  no  question.  Section  287  of  the 
Code  of  Civil  Procedure  provides :  "  An  attorney  and  counsellor 
may  be  removed  or  suspended  by  the  Supreme  Court,  .  .  . 
for  either  of  the  following  causes  arising  after  his  admission  to 
practice :  — 

"1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  is  con- 
clusive evidence. 

"2.  ...  Any  violation  of  the  oath  taken  by  him  or  of 
his  duties  as  such  attorney  and  counsellor.'^ 

In  the  exercise  of  this  power  the  court  deals  with  the  attorney 
only  as  an  officer  of  the  court  in  investigating  charges  againct 
him  for  the  purpose  of  determining  whether,  under  the  proofs, 
he  is  a  fit  person  to  be  allowed  to  continue  to  practice  as  an 
attorney  and  counsellor  in  the  courts  under  the  license  which 
has  been  granted  to  him,  and  not  for  the  purpose  of  adjudging 
whether  he  is  guilty  of  the  commission  of  a  crime  for  which  he 
ought  to  be  convicted  and  punished.  That  can  only  be  done  in 
a  criminal  court  of  competent  jurisdiction  by  due  process  of 
criminal  law.  Previous  conviction  of  a  crime  is  not  necessary 
to  a  proceeding  to  disbar  an  attorney.  If  an  attorney  be  found 
by  a  court  guilty  of  acts  indicating  professional  moral  depravity, 
the  court  can,  without  previous  conviction  of  a  criminal  offense, 
prevent  the  repetition  of  such  official  acts,  by  taking  away  the 
license  under  which  they  have  been  committed.  This  it  will  do 
not  only  in  the  interest  of  justice  and  of  the  public,  but  of  the 
legal  profession,  which,  like  the  court  itself,  ought  to  be  free 
from  all  suspicion.  "It  is  indispensable  that  an  attorney  be 
trustworthy.  And  he  is  not  trustworthy  if  he  is  capable  of 
improperly  applying  to  his  own  use  his  client^s  money,  whether 
he  intends  to  return  it  or  not."     {Delano's  Case,  58  N.  H.  5.) 
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It  is  ordered  that  the  name  of  the  attorney  be  stricken  from 
the  roll  of  attorneyrf  and  counsellors  of  the  court,  and  that  he  be 
precluded  from  practicing  as  such  attorney  and  counsellor  in 
any  of  the  courts  of  the  State. 

Morrison,  C.  J.,  Ross,  J.,  Mtrick,  J.,  Thornton,  J.,  and 
McKiNSTRY,  J.,  concurred. 


[No.  20030.     In  Bank.— August  22,  1885.] 

EX  PARTE  B.  H.  LICHTENSTEIN  ON  HABEAS 

CORPUS. 

Constitutional  Law — Pawnbrokers — Act  Limiting  Rate  or  Inter- 
est.— ^The  Act  of  March  7,  1881,  amending  section  340  of  the  Penal 
Code,  and  making  it  a  misdemeanor  for  a  pawnbroker  to  charge  or 
receive  interest  at  the  rate  of  more  than  two  per  cent  per  month, 
is  not  repugnant  to  the  provision  of  the  Constitution  which  pro- 
hibits the  passing  of  special  laws  regulating  the  rate  of  interest  on 
money. 

Application  for  a  writ  of  habeas  corpus.  The  facts  are 
stated  in  the  opinion  of  the  court. 

Chas.  B,  Darwin,  for  Petitioner. 

J.  D.  &  D,  r.  Sullivan,  Contra. 

Morrison,  C.  J.  —  The  petition  for  a  writ  of  habeas  corpus 
in  this  case  sets  forth  "  that  a  complaint  was  filed  against  the 
petitioner  in  the  Police  Court  of  the  city  and  county  of  San 
Francisco,  charging  that  he  was  engaged  in  and  was  conducting 
the  business  of  a  pawnbroker  in  said  city,  and  as  such  received 
from  a  person  therein  named  one  gold  watch  as  a  pledge  in 
consideration  of  a  loan  of  thirty  dollars,  and  did  then  and  there 
unlawfully  and  wilfully  charge  on  said  loan  a  rate  of  interest  in 
excess  of  two  per  cent  per  month,  to  wit,  interest  at  the  rate  of 
four  per  cent  per  month,  and  thereupon  the  petitioner  was 
brought  before  said  Police  Court,  was  tried  and  convicted,  and 
sentenced  on  said  charge.  Defendant  thereupon  appealed  from 
said  judgment  of  conviction  to  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  where  said  judgment  was  duly 
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affirmed/^  It  is  claimed  that  the  petitioner  is  unlawfully  re- 
strained of  his  liberty,  because  the  act  under  which  he  was 
prosecuted  is  unconstitutional  and  void.  The  following  is  the 
law  for  a  violation  of  which  petitioner  was  convicted :  — 

"Section  340  of  the  Penal  Code  is  hereby  amended  so  as  to 
read  as  follows:  — 

"Every  pawnbroker  w^ho  charges  or  receives  interest  at  the 
rate  of  more  than  two  per  cent  per  month,  or  who,  by  charging 
commissions,  discount,  storage  or  other  charge,  or  by  compound- 
ing, increases  or  attempts  to  increase  such  interest  is  guilty  of  a 
misdemeanor/' 

Section  340  of  the  Penal  Code,  which  was  passed  before  and 
was  in  force  when  the  new  Constitution  went  into  effect,  prohibit- 
ed pawnbrokers  from  receiving  a  greater  rate  of  interest  on 
loans  than  four  per  cent  per  month.  The  contention  is  that  the 
last  act  on  this  subject,  and  the  one  under  which  the  prosecution 
in  this  case  was  had,  and  which  was  approved  March  7,  1881,  is 
in  violation  of  certain  provisions  of  article  iv.,  section  25,  of  the 
Constitution.  The  following  are  the  provisions  said  to  be 
violated :  — 

"  The  legislature  shall  not  pass  local  or  special  laws  in  any  of 
the  following  enumerated  cases;  that  is  to  say,  second,  for  the 
punishment  of  crimes  or  misdemeanors. 

"  Twenty-third,  regulating  the  rate  of  interest  on  money." 

This  case  really  turns  upon  the  second  prohibition  above 
referred  to,  because  if  the  legislature  had  the  right  to  prohibit 
pawnbrokers  from  charging  a  larger  rate  of  interest  than  two 
per  cent  per  month  on  loans  made  by  them,  it  had  a  right  to 
punish  parties  who  violated  the  law;  otherwise  it  would  be  a 
law  without  a  sanction  to  enforce  it. 

By  section  2  of  article  i.  of  the  old  Constitution  it  was 
provided  that  "  all  laws  of  a  general  nature  shall  have  a  uniform 
operation,"  and  by  the  Act  of  1861,  referred  to  above,  the  rate 
of  interest  which  pawnbrokers  were  allowed  to  charge  was 
regulated  by  a  law  applicable  solely  to  that  class  of  money- 
lenders. In  the  case  of  Jackson  v.  Shawl,  29  Cal.  267,  the 
constitutionality  of  that  law  was  attacked  on  the  ground  that 
it  was  a  special  law,  not  uniform  in  its  operation,  but  the  court 
upheld  it.     The  court  there  says :  "  The  constitutional  objection 
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which  is  made  to  this  act  of  the  legislature  has  been  settled 
adversely  to  the  views  of  the  defendant  by  several  cases  (naming 
them),  and  it  is  only  necessary  for  us  to  say  we  are  satisfied 
with  the  general  doctrine  of  these  cases  respecting  the  clause  of 
the  Constitution  in  question,  and  therefore  hold  the  objection 
made  to  the  statute  to  be  invalid." 

In  the  case  of  Ex  parte  Koser,  60  Cal.  177,  involving  the 
constitutionality  of  the  so-called  Sunday  law,  one  objection 
made  to  the  law  was  that  it  was  in  violation  of  section  25, 
article  ii.,  of  the  present  Constitution,  inasmuch  as  it  was  a 
special  law  for  the  punishment  of  crimes  and  misdemeanors, 
which  the  legislature  was  prohibited  from  passing.  The  law 
was  sustained,  and  Mr.  Justice  Thornton,  in  delivering  the 
main  opinion  of  the  court  says :  — 

"Certainly  the  legislature  is  intrusted  with  an  enlarged  dis- 
cretion to  determine  what  sTiall  be  punished  criminally,  and 
what  shall  not  be,  to  fix  upon  what  shall  be  put  in  the  class  of 
mala  prohibita,  and  what  shall  not  be  included.  It  is  con- 
sistent with  this  view  to  conclude  and  hold  that  such  a  law  is  a 
general  one,  uniform  in  its  operation,  and  that  by  it  no  privilege 
or  immunity  is  granted  so  as  to  bring  it  in  conflict  with  the 
clause  of  the  Constitution  above  referred  to.^' 

Accepting  the  foregoing  as  a  correct  definition  of  a  general 
law,  we  think  the  act  in  question  may  be  sustained.  It 
applies  to  all  persons  in  this  State  engaged  in  the  business 
of  licensed  pawnbrokers,  and  makes  all  persons  engaged  in 
that  business  amenable  to  its  provisions.  And  if  we  look  into 
the  reason  of  the  law  it  is  not  without  good  and  valid  reasons 
to  support  it.  It  is  well  known  that  persons  frequenting  the 
offices  of  pawnbrokers  are  generally  the  reckless  and  needy  and 
improvident,  who  require  the  protection  of  the  law.  To  no 
other  class  of  money-lenders  do  the  same  reasons  apply.  Men 
driven  by  the  necessities  of  their  situation  resort  to  the  pawn- 
broker, and  pledge  any  and  all  articles  in  their  possession  in 
order  to  raise  money,  and  they  are  not  particular  about  the  rate 
of  interest  charged  them.  The  pawnbroker  also  does  a  business 
peculiar  to  himself.  He  always  requires  a  deposit  as  security 
for  the  amounts  loaned,  which  are  usually  small,  and  in  that 
respect  at  least,  his  is  a  business  not  carried  on  by  any  other 
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person  in  tlie  State.  Pawnbrokers  are  not  allowed  to  do  a 
certain  act  because  the  legislature  in  its  wisdom  deemed  it 
injurious  and  harmful  to  the  community  to  permit  them  to  do 
the  prohibited  act,  but  the  like  necessity  for  a  rule  of  prohibition 
did  not,  in  tlie  opinion  of  the  law-making  power,  apply  to  any 
other  class  of  persons  in  the  community.  It  is  only  in  cases 
where  an  act  of  the  legislature  clearly  violates  a  provision  of 
the  Constitution  that  a  court  is  justified  in  setting  it  aside,  and 
we  cannot  say  that  the  act  in  question  is  such. 
Writ  dismissed  and  petitioner  remanded. 

Mybick,  J.,  Thornton,  J.,  and  McKinstry,  J.,  concurred. 


[No.  8G91.    Department  Two.— August  24,  1886.] 

LEON  DE  LAURENCEL  et  al.,  Appellants,  v.  ROMAIN 

CAMILLE  DE  BOOM,  Respondent. 

Estate  of  Deceased  Person — Tbust — Intebpbetation — ^Distbibutivb 
Share. — A  testator  left  all  his  property  in  trust  to  be  distributed 
among  his  heirs,  the  children  of  a  deceased  sister  and  those  of  a 
deceased  brother.  Held,  that  under  the  provisions  of  the  trust  the 
children  were  to  take  the  property  in  equal  shares,  and  not  by  way 
of  representation. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  refusing  a  new  trial. 

The  action  was  brought  to  obtain  a  distribution  of  the  trust 
property.  The  remaining  facts  are  stated  in  the  opinion  of  the 
court. 

Edward  J.  Pringle,  for  Appellants,  cited  Estate  of  Apple,  66 
Cal.  432. 

Timothy  J,  Lyons,  for  Respondent,  cited  1  Perry  on  Trusts,  § 
257;  Lewin  on  Trusts,  pp.  706,  707;  Bladder  v.  Webb,  2  P. 
Wms.  383 ;  Campbell  v.  Wiggins,  1  Rice's  Eq.  10 ;  Ilill  v.  Bow- 
ers, 120  Mass.  135;  Ex  paHe  Verplanck,  91  N.  Y.  439,  445. 

Myrick,  J.  —  Jean  Comeille  De  Boom  was  a  naturalized  citi- 
zen of  the  United   States.     He  died  in   1870,   domiciled  in 
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Prance.  His  next  of  kin  him  surviving  were  three  De  Lauren- 
eels,  children  of  a  deceased  sister,  and  five  De  Booms,  chil- 
dren of  a  deceased  brother.  He  left  some  property  in  Prance, 
but  the  bulk  of  his  property  was  in  this  State,  consisting  of 
real  and  personal  estate.  By  the  will  of  the  deceased  (which  has 
been  probated  and  the  property  distributed  accordingly)  all  his 
property  was  devised  to  his  nephew  Bomain  Camille  De  Boom, 
in  trust  for  certain  specified  purposes,  with  a  direction  that  after 
the  expiration  of  ten  years  the  same  was  to  go  to  the  De  Booms 
and  De  Laurencels.  In  what  proportion  is  the  question  before 
us?  It  is  contended  on  behalf  of  the  De  Laurencels  that  the 
nephews  and  nieces  are  to  take  as  by  right  of  representation 
according  to  the  law  of  France,  giving  to  them  one  half  the 
property,  the  other  half  going  to  the  De  Booms ;  while  it  is  con- 
tended on  behalf  of  the  De  Booms  that  the  property  is  to  be 
divided  in  equal  proportions  among  all.  The  court  below  de- 
creed in  accordance  with  the  latter  proposition. 

The  instructions  left  by  the  deceased  for  the  guidance  of  the 
trustee  contain  the  following  clause :  "  After  ten  years  of  admin- 
istration, and  after  having  settled  with  the  greater  portion  of  the 
creditors,  you  will  raise  money  enough  to  pay  the  balance  in 
full.  At  that  time  you  shall  also  disclose  to  all  my  heirs,  the 
De  Booms  as  well  as  the  Laurencels,  the  state  of  my  succession, 
and  the  manner  in  which  you  intend,  either  immediately  or 
later,  to  place  them  in  possession,  each  for  what  comes  to  him ; 
and  if  you  do  not  elect  a  distribution  of  my  succession  at  the 
expiration  of  ten  years  after  my  death,  after  a  settlement  with 
the  creditors,  you  will  account  to  and  pay  over  to  each  of  my 
heirs  the  revenues  as  you  receive  them.  Confiding  in  your 
fidelity,  I  leave  it  to  you  to  distribute  either  the  whole  or  a  part 
of  the  capital  of  my  estate  among  my  heirs,  or  the  revenues  only 
during  twenty  years  from  the  date  of  my  death." 

In  cases  of  intestacy  there  can  be  no  doubt  of  the  proposition 
as  to  real  property  that  the  law  of  its  situation  will  control. 
(Story  on  Conflict  of  Laws,  §  474,  n.)  In  general,  it  is  held  as 
to  personal  property  that  the  law  of  the  domicil  will  control, 
unless  there  be  a  local  law  directing  otherwise.  But  the 
deceased  did  not  die  intestate;  he  left  a  will  with  instructions, 
under  which  will  and  instructions  the  trustee  holds  the  property. 
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We  must,  therefore,  look  at  the  will  and  instructions,  holding 
them,  as  it  were,  by  the  four  corners,  to  see  if  we  can  ascertain 
his  intentions.  He  made  "all  my  heirs,  the  De  Booms  as  well 
as  the  Laurencels,"  the  recipients  of  the  proposed  bounty.  We 
are  of  opinion  that  when  the  testator  said  his  property  was  to  go 
to  all  his  heirs,  the  De  Booms  as  well  as  the  Laurencels,  he  did 
not  mean  in  the  proportions  directed  by  the  law  of  his  domicil, 
nor  according  to  the  law  of  succession  in  this  State  in  cases  of 
intestacy,  but  he  said,  in  effect,  "  the  De  Booms  and  Laurencels 
are  my  heirs,  and  I  wish  thgn  to  have  my  bounty.^'  The 
words  "  all  my  heirs  "  are  not  to  be  taken  in  this  case  solely  as 
meaning  those  who  take  in  case  of  intestacy,  but  are  to  be  con- 
sidered in  their  relation  to  the  words  "  the  De  Booms  as  well  as 
the  Laurencels.^^  The  testator  did  not  mean  that  all  persons 
named  De  Boom  or  Laurencel  should  take ;  but  that  the  persons 
of  either  name  who  stood  in  an  inheritable  relation  to  him 
should  take.  Both  families  did  stand  in  that  relation,  and  so 
standing  and  being  thus  grouped  the  principle  comes  in  that 
where  a  class  is  named  as  devisees,  all  of  that  class  shall  share, 
and  shall  share  equally.  In  this  view,  we  think  the  language 
used  by  the  testator  is  clear,  and  expressed  the  intention  that  the 
relatives  named  in  the  record  should  take  equally. 

Morrison,  C.  J.,  and  Tiiobnton,  J.,  concurred. 


[Xos.  0888;    11059.     Department  One. — August  25,  1885.] 

WILLIAM    GREEHN    et    al.,    Respondents,    v.    P.    N. 
MARKER  ET  AL.  P.  N.  MARKER,  Appellant. 

Motion  for  new  Tbial — Dismissing  Proceedings — Order  Refusing  to 
SET  Aside  Dismissal — Ex  parte  Application. — An  order  of  the 
court  disTnissing  the  proceedings  on  a  motion  for  a  new  trial  can 
not  be  set  aside  on  an  ex  parte  application. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lassen 
County,  and  from  an  order  refusing  to  set  aside  an  order  dis- 
missing proceedings  for  a  new  trial. 
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The  facts  are  stated  in  the  opinion. 

J.  F.  Alexander,  and  W,  A.  Anderson,  for  Appellant. 

E.  V,  Spencer,  for  Eespondents. 

Searls,  C.  —  This  is  an  action  by  plaintiffs  as  copartners  to 
recover  for  goods,  wares,  and  merchandise,  sold  and  delivered  to 
defendants. 

Plaintiffs  had  judgment. 

Defendant  Marker  moved  for  a  new  trial,  and  on  the  26th  day 
of  May,  1884,  filed  with  the  clerk  a  statement  on  such  motion. 

The  statement  thus  filed  was  not  settled,  allowed,  or  certified, 
and  on  the  4th  day  of  October,  1884,  the  court,  on  motion  of 
plaintiffs,  dismissed  the  proceedings  on  motion  for  new  trial,  on 
the  ground  that  said  proceedings  had  not  been  prosecuted  with 
due  diligence  as  required  by  law.  Defendant  Marker,  on  the 
3d  day  of  December,  1884,  moved  the  court  to  set  aside  the 
order  of  October  4,  1884,  dismissing  his  proceedings  for  new 
trial,  which  motion  was  denied.  Two  appeals  are  prosecuted  in 
the  case,  one  from  the  final  judgment,  based  on  the  judgment 
roll  alone,  and  the  other  from  the  order  of  December  3d,  deny- 
ing the  motion  of  defendants  to  vacate  and  set  aside  the  order 
of  the  court  of  October  4,  1884,  dismissing  the  proceedings  for 
new  trial.  This  last  appeal  was  taken  January  22,  1885,  and 
by  stipulation  of  counsel  the  two  appeals  are  consolidated  and 
submitted  as  one  case.  No  notice  was  given  to  counsel  for 
plaintiffs  of  the  motion  to  set  aside  the  order  of  October  4,  1884, 
and  one  of  the  grounds  specified  in  the  order  of  refusal  appealed 
from  is  the  want  of  such  notice. 

Under  such  circumstances  the  action  of  the  court  below  was 
eminently  proper,  and  any  other  course  would  have  been  erro- 
neous. 

Upon  the  question,  whether  or  not  the  order  was  an  appeal- 
able one,  we  express  no  opinion. 

There  is  no  error  apparent  in  the  judgment  roll. 

We  are  therefore  of  opinion  that  the  judgment  and  order 
appealed  from  should  be  afiirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 
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The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.  9746.    Department  Two.— August  26,  1885.] 

LUCY    GILMOBE,    Eespondent,    v.    AMEEICAN    CEN- 

TEAL     INSUEANCE     COMPANY     OF     ST.     LOUIS, 

Appellant. 

Practice — Stipulation  to  Abide  Dettermination  of  Another  Caubb— 
Final  Judgment. — Where  two  causes  alike  in  every  material  re- 
spect, and  having  the  same  attorneys  on  both  sides,  are  pending  in 
the  same  court,  a  stipulation  that  one  of  them  shall  abide  the  de- 
termination of  the  other,  and  that  final  judgment  mav  be  entered 
in  accordance  with  such  determination,  does  not  lose  its  effect  for 
the  reason  that  a  judgment  rendered  in  the  other  case  is  reversed 
on  the  ground  of  error  in  overruling  a  demurrer  to  the  complaint, 
the  pleadings  in  that  case  being  thereupon  amended  without  mak- 
ing any  substantial  change  in  the  issues  and  final  judgment  ob- 
tained on  the  merits. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  to  vacate  the  same. 

The  facts  are  stated  in  the  opinion. 

Gray  &  Haven,  T,  C,  Van  Ness,  and  W.  P.  Oardiner,  for 
Appellant. 

Wells,  Van  Dyke  &Lee,  for  Eespondent. 

Belcher,  C.  C.  —  This  is  the  second  appeal  in  this  case. 
Upon  the  first  appeal  it  was  held  that  the  judgment  was  prema- 
turely entered,  and  it  was  therefore  reversed. 

That  judgment  was  entered  upon  the  stipulation  which  is 
recited  in  the  opinion  of  the  court  (65  Cal.  63),  and  the  judg- 
ment now  appealed  from  was  entered  upon  the  same  stipulation. 

It  is  now  claimed  that  the  stipulation  had  become  fundus 
officio  and  did  not  authorize  the  entry. 

It  appears  that  the  Lycoming  Case  referred  to  in  the  stipula- 
tion, and  this  case,  had  been  commenced  upon  fire  insurance 
policies  which  were  issued  by  the  defendant  companies  upon  the 
same  property  and  were  substantially  alike.  Demurrers  had 
been  interposed  to  the  complaints  and  overruled  and  answers 
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filed.  The  cases  were  called  for  trial  on  the  same  day,  and 
thereupon  "  both  parties  consenting  in  open  court  that  the  issues 
in  this  cause  are  identical  with  those  of  the  other  action/'  the 
stipulation  was  made  and  entered  in  the. minutes  of  the  court. 

By  the  stipulafion  it  was  agreed  that  "  all  proceedings  herein 
shall  be  stayed  until  final  judgment  and  decision  '*  in  the  Lycom- 
ing Case,  "  and  in  case  of  an  appeal  in  said  last-named  action 
then  such  proceedings  are  stayed  until  the  final  determination 
of  such  appeal;  and  upon  such  final  determination,  judgment, 
and  decision"  of  the  Lycoming  Case,  "either  party,  without 
notice,  shall  and  may  cause  to  be  entered  a  judgment  in  this 
action  corresponding  to  and  like  the  said  final  judgment.'' 

The  Lycoming  Case  was  then  tried  and  judgment  rendered  in 
favor  of  the  plaintiff. 

An  appeal  from  that  judgment  was  taken,  and  it  was  reversed 
upon  the  ground  that  the  demurrer  to  the  complaint  should  have 
been  sustained,  because  a  copy  of  the  policy  being  attached  to 
the  complaint,  the  application  therefor  which  was  referred  to  and 
made  a  part  of  the  policy  was  neither  set  forth  in  the  complaint 
nor  its  contents  alleged.  (Gilmore  v.  Lycoming  Fire  Insurance 
Company,  65  Cal.  123.) 

On  the  going  down  of  the  remittitur  the  plaintiff  amended  her 
complaint  by  attaching  thereto  a  copy  of  her  application  for  the 
policy.  The  defendant  amended  its  answer,  but  no  substantial 
change  was  made  in  the  issues  to  be  tried.  The  case  was  then 
tried  and  judgment  was  again  rendered  in  favor  of  the  plaintiff. 
After  that  judgment  had  become  final  the  defendant  moved  the 
court  to  change  its  rulings  upon  the  demurrer  in  this  case,  and 
the  motion  was  set  down  for  hearing  at  a  future  day.  Before 
the  day  arrived  the  plaintiff  without  notice  moved  the  court  for 
judgment  in  pursuance  of  the  stipulation,  and  her  motion  was 
granted.  The  appeal  here  is  from  that  judgment  and  an  order 
refusing  to  set  it  aside. 

We  see  nothing  in  this  of  which  the  defendant  can  be  heard 
to  complain. 

When  the  stipulation  was  made  the  cases  were  in  every 
material  respect  alike.  They  were  based  upon  like  policies, 
involved  the  same  amount  of  money,  and  had  the  same  attorneys 
both  for  plaintiff  and  defendant. 
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That  being  so,  it  was  not  thought  necessary  or  advisable  to 
go  to  the  expense  of  trying  both  of  them,  as  a  final  judgment  in 
one  would  determine  the  real  merits  of  the  other.  It  was, 
however,  contemplated,- that  an  appeal  might  be  taken  in  the  case 
tried,  and  that  for  the  possible  error  in  overruling  the  demurrer, 
or  for  other  errors  afterwards  committed,  the  judgment  might 
be  reversed.  It  must  also  have  been  contemplated  that  in  case 
of  a  reversal  amendments  might  be  made  and  a  new  trial  had. 
The  stipulation  in  effect  provided  that  while  all  this  was  being 
done  in  the  Lycoming  Case,  and  until  a  final  judgment  should 
be  reached  in  that  case,  this  case  should  remain  in  abeyance; 
but  tliat  when  the  judgment  should  become  final  in  that  case, 
then  a  like  judgment  might  be  entered  without  notice  in  this 
case. 

The  judgment  appealed  from  in  the  Lycoming  Case  was  not 
final  within  the  meaning  of  the  stipulation,  and  the  stipulation 
did  not  become  functus  officio  when  that  judgment  was  reversed. 
Nor  was  it  necessary  to  amend  the  complaint  in  this  case  as  it 
was  amended  in  that.  The  amendment  was  but  a  means  to  obtain 
a  trial  upon  the  merits,  and  the  judgment  thereafter  obtained 
became  final  only  in  the  sense  of  the  stipulation,  when  the  time 
to  move  for  a  new  trial  and  to  appeal  therefrom  had  elapsed  and 
no  motion  was  made  and  no  appeal  taken:  Then  the  plaintiff 
became  entitled  to  the  judgment  which  she  took  in  this  case. 

In  our  opinion  the  judgment  and  order  should  be  afl5rmed. 

FooTE,  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.   9534.     Department  One.— August  26,    1885.] 

WILLIAM    COOK,    Respondent,    r.    THE    LION    FIEE 

INSUEANCE    COMPANY,   Appellant. 

Fire  Insurance — Statement  in  Proofs  of  Tx)ss — False  Representa- 
tions BY  Insurer. — In  an  action  on  a  fire  insurance  policy,  the 
assured  is  not  bound  by  a  statement  made  by  him  in  his  proofs 
of  loss,  if  he  was  induced  to  make  such  statement  by  the  false  rep- 
resentations of  an  agent  of  the  insurer. 
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Bux  OF  Sale — When  a.  Mobtqaqe — Pre-existing  Debt — Ck)NsiDERA- 
TioN — Intention. — In  determining  whether  or  not  a  bill  of  sale, 
given  in  consideration  of  a  pre-existing  debt,  is  a  mortgage,  the 
question  to  be  settled  is  whether  the  intention  of  the  parties  was 
to  cancel  the  debt  or  to  secure  its  payment;  and  this  is  a  ques- 
tion of  fact,  the  determination  of  which  depends  upon  the  negotia- 
tions had  at  the  time,  and  the  subsequent  acts  of  the  parties. 

Id.- —Evidence. — On  a  review  of  the  evidence,  held,  that  the  bill  of  sale 
in  question  was  not  intended  as  a  mortgage  or  pledge. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

T,  C  Van  Ness,  for  Appellant.  That  the  bill  of  sale  was 
intended  as  a  mere  security  is  shown  by  all  the  circumstances 
attending  the  transaction.  (Civ.  Code,  §§  2888,  2987;  Jones 
on  Chattel  Mortgages,  §§  23,  24;  Poindexter  v.  McCannon,  1 
Dev.  Eq.  373 ;  Barnes  v.  Holcomb,  12  Smedes  &  M.  30C ;  Locke 
V.  Palmer,  26  Ala.  312;  Scoit  v.  Henry,  13  Ark.  112 ;  Folsom  v. 
Fowler,  15  Ark.  280;  Desloge  v.  Rwnger,  7  Mo.  327;  Fowler 
V.  Stoneum,  11  Tex.  478;  Cooper  v.  Brock,  41  Mich.  488; 
Sewell  V.  Henry,  9  Ala.  24 ;  Ross  v.  Ross,  21  Ala.  322 ;  Perkins 
V.  Drye,  3  Dana,  170;  Weathcrsly  v.  Weathersly,  40  Miss.  4G2; 
Gibson  v.  Filer,  13  Ind.  124;  Clark  v.  Finlon,  90  111.  245; 
Knox  V.  Black,  1  Marsh.  A.  K.  298;  Russell  v.  Southard,  12; 
How.  139;  Omaha  Book  Co.  v.  Sutherland,  10  Neb.  334;= 
Hodges  v.  Tenn.  M.  &  F.  Ins,  Co,,  8  N.  Y.  416 ;  Sears  v.  Dixon, 
33  Cal.  326;  Montgomery  v.  Spect,  55  Cal.  352.) 

-4.  P,  CatUn,  for  Respondent.  The  plaintiff  being  induced 
to  make  the  statement  in  his  proofs  of  loss  by  the  misrepresenta- 
tions of  the  adjuster,  is  not  bound  by  it.  {Bridgevmter  Iron  Co, 
V.  Enterprise  Ins,  Co,  16  Eep.  48.) 

FooTE,  C.  —  This  is  an  action  upon  a  fire  insurance  policy. 
The  evidence  shows  that  just  before  the  policy  was  issued,  Cpok, 
the  plaintiff,  had  a  debtor,  one  Cardwell ;  that  Cardwell  wanted 
to  get  some  more  money  from  Cook,  and  offered  to  sell  him  a 
certain  1,500  cords  of  wood  in  payment  of  the  money  which  had 
been,  and  was  about  to  be  procured  by  him ;  that  as  a  part  of 
this  negotiation  it  was  understood  that  Cook  was  to  insure  the 
wood  to  be  transferred  to  him  by  Cardwell,  and  for  that  purpose 
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these  two  visited  one  Meredith,  who  was  the  agent  of  the  Liver- 
pool, London  &  Globe  Insurance  Company,  resident  at  Fol- 
som.    Upon  stating  to  this  agent  the  nature  of  the  proposed  sale, 
Cook  was  advised  by  him  to  take  a  bill  of  sale  from  Cardwell 
of  the  wood,  and  further,  to  take  possession  of  it,  as  the  parties 
Cook  and  Cardwell  seemed  desirous  that  the  transaction  should 
be  a  sale  and  not  a  mortgage.     Accordingly,  a  bill  of  sale  was 
drawn  by  the  agent,  and  signed  by  Cardwell,  and  a  formal 
delivery  of  possession  was  taken  by  Cook,  and  the  wood  remained 
at  the  spot  where  he  took  such  possession,  on  the  bank  of  the 
American  River,  and  he  was  never  after  that  divested  of  its 
possession  until  it  was  burned.     After  this  bill  of  sale  and 
delivery  of  possession  took  place,  and  the  agent  Meredith  was 
by  Cook  and  Cardwell  put  in  possession  of  a  full  knowledge  of 
the  title  of  Cook  to  the  wood  and  all  the  facts  leading  up  to  and 
surrounding  this  sale  and  delivery,  he  made  out  an  application 
addressed  to  the  Liverpool,  London  &  Globe  Company  for  an 
insurance  policy  on  this  property  in  the  sum  of  $4,000,  and 
Cook  signed  the  same.     This  application  set  out  what  was  the 
understanding  of  the  agent,  Cook,  and  Cardwell,  at  that  time, 
viz.,  that  Cook  was  the  sole  owner  of  the  property.     It  was  for- 
warded to  San  Francisco,  and  in  due  course  of  mail  was  received 
by   the   Liverpool,   London   &   Globe   Company^s   agent   there. 
The  risk  was  not  accepted  by  that  company,  but  it  submitted  the 
application  to  the  Lion  Company,  without  any  knowledge  of  it 
on  the  part  of  Cook,  and  upon  this  application,  thus  submitted, 
the  Lion  Company  issued  its  policy  to  Cook,  and  it  was  for- 
warded through  the  L.  L.  &  G.  Co.  to  Meredith,  the  latter 
company^s  agent  at  Folsom ;  Cook  at  that  time  was  absent,  and 
Meredith  informed  Cardwell  of  the  arrival  of  the  policy,  and 
that  the  premium  on  it  ought  to  be  paid;  thereupon  Cardwell 
paid  to  Meredith  for  Cook  the  amount  of  the  premium  for  the 
Lion  Company,  which  company  received  it.     This  wood  was 
after  that  time  burned,  with  500  other  cords  of  wood  which 
Cook  had  bought  from  Cardwell  and  which  was  piled  near  that 
first  purchased.     An  adjuster  was  sent  up  to  Folsom  after  the 
wood  was  destroyed  by  fire,  to  look  into  the  matter.     Neither 
he  nor  his  company  at  this  time  seem  to  have  claimed  that  the 
policy  thus  is^?ued  to  Cook  was  void.     Their  claim  appears  to 
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liave  been  that  he  had  only  a  lien  upon  the  wood  for  the  money 
he  had  paid  Cardwell  for  it,  viz.,  the  sum  of  $2,290 ;  that  he 
was  not  the  sole  owner  of  the  wood,  and  that  his  insurable  inter- 
est amounted  in  no  event  to  more  than  the  sum  above  stated. 
It  also  appeared  that  after  the  insurance  policy  was  issued,  Cook 
took  a  second  bill  of  sale  from  Cardwell,  including  the  1,600 
cords  of  wood  first  sold  and  delivered,  and  the  600  last  sold, 
and  that  at  that  time  $550  of  the  $2,290  was  paid  Cardwell;  it 
also  appears  in  evidence  that  at  the  time  of  the  first  sale  it  was 
agreed  in  writing  between  Cook  and  Cardwell  that  the  former 
would  sell  to  the  latter  the  1,500  cords  of  wood  if  by  a  certain 
date  Cardwell  paid  Cook  the  sum  of  $1,800. 

The  whole  contract  in  writing  between  Cook  and  Cardwell 
comprised  in  both  the  bill  of  sale  and  the  agreement  cotempora- 
neous  with  it,  was  a  sale  with  the  privilege  to  repurchase  reserved 
to  the  vendor.  It  was  simply  in  effect  this,  that  Cardwell,  upon 
paying  to  Cook  within  a  certain  time,  and  that  but  a  brief  one, 
a  certain  sum  of  money,  might  repurchase  the  property,  or  what 
is  the  same  thing,  divest  title  from  Cook  which  had  by  the  sale 
vested  in  him.  Haynie  v.  Robertson,  58  Ala.  40,  and  cases  there 
cited;  Hidcman  v.  Cantrell,  9  Yerg.  172;  Magee  v.  Catching, 
33  Miss.  673,  693.)  It  was  not  a  mortgage  or  a  pledge.  (Jones 
on  Chattel  Mortgages,  §  26.)  In  this  case  the  transaction  was 
based,  it  is  true,  upon  a  previously  existing  debt,  and  the  question 
to  be  settled  is  whether  the  intention  of  the  parties  was  to  cancel 
that  debt  or  secure  it,  and  this  again  is  a  question  of  fact  to  be 
determined  by  the  negotiations  had  at  the  time  and  the  subse- 
quent acts  of  the  parties.  (Jones  on  Mortgages,  §  326.)  Here 
a  debt  was  paid  and  no  claim  afterwards  made  for  it.  The  party 
purchasing  expressly  declared  that  he  would  not  take  a  mortgage, 
but  must  have  a  sale  of  the  property  to  himself.  A  bill  of  sale 
was  written  and  signed,  and  the  property  was  delivered  to  the 
vendee  by  the  seller  and  taken  possession  of  by  him,  and  no  acts 
of  ownership  have  since  been  exercised  by  the  vendor  over  it,  he 
having  the  privilege  conceded  to  him  that  if  he  would  pay  at  a 
certain  time  a  certain  price  for  the  property  he  might  purchase 
it,  and  that  was  the  full  extent  of  his  rights  and  the  title  to  the 
wood  vested  in  Cook,  (Jones  on  Mortgages,  §  326 ;  Hooper  v. 
Bailey,  28  Miss.  328.)     So  that  when  Cook  signed  the  applica- 
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tion  which  was  made  out  by  Meredith,  and  described  himself  as 
the  sole  owner  of  the  wood,  he  described  his  title  truthfully,  and 
committed  no  breach  of  warranty  cs  to  the  policy  issued  by  the 
liion  Insurance  Company.  The  plaintiff  did  nothing,  so  far  as 
the  application  was  concerned,  to  forfeit  the  policy,  even  conced- 
ing that  it  was  an  application  which  the  Lion  Company  might 
justly  consider  as  made  to  itself. 

But  it  is  said  Cook  cannot  recover  from  the  Lion  Company 
anything  more  than  the  amount  claimed  in  the  proof  of  loss,  viz., 
the  sum  of  $2,290.  This  cannot  be  so.  It  sufficiently  appears, 
although  on  this  point  the  evidence  is  conflicting,  that  the  insur- 
ance adjuster  did  not  deal  fairly  with  Cook  in  getting  him  to  sign 
and  swear  to  the  proof  of  loss,  and  we  do  not  think  the  latter 
should  be  bound  by  any  such  statement.  When  an  adjuster 
faithfully  and  fairly  obtains  an  affidavit  of  loss  from  one  claim- 
ing against  his  company,  it  is  to  be  commended;  but  when  the 
contrary  appears,  as  in  this  case,  the  party  thus  entrapped  should 
not  be  bound  by  it  to  his  prejudice. 

The  Lion  Company  was  not  deceived  by  Cook  in  any  way; 
he  stated  nothing  that  affects  his  rights  untruthfully  to  it  or  its 
agents,  either  verbally  or  in  writing.  He  is  shown  to  have  been 
the  sole  owner  of  the  property  insured,  to  have  suffered  the  full 
amount  of  the  loss  as  such  owner,  and  through  no  fault  of  his. 

As  to  the  point  made  that  the  question  asked  Meredith  "  what 
he  knew  of  the  transaction,^*  as  between  Cook  and  Cardwell  was 
immaterial,  we  are  of  the  opinion  that  it  and  the  evidence  he 
gave  in  answer  thereto  were  admissible  because  it  was  proper 
that  all  the  negotiations  had  at  the  time  the  bill  of  sale  was  made, 
and  also  the  subsequent  acts  of  the  parties  in  relation  thereto, 
should  be  considered  in  determining  the  question  of  fact  as  to 
whether  the  intention  of  the  parties  was  to  cancel  the  debt  or 
secure  it.     (Jones  on  Mortgages,  §326.) 

One  of  the  main  facts  to  be  determined  by  the  court  who  tried 
the  case,  a  jury  being  waived,  was  whether  the  bill  of  sale 
represented  an  absolute  sale  of  the  wood  or  was  executed  for 
security;  this  was  a  question  to  be  decided  by  that  tribunal 
on  a  preponderance  of  evidence  as  if  before  a  jury.  (Perkins 
v.  Echert,  55  Cal.  400-404.)  The  court  having  determined 
this  question  in  the  affirmative,  and  a  conflict  of  evidence  on 
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the  point  appearing  to  exist,  the  judgment  should  not  be  re- 
versed. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment  and 
order  denying  a  new  trial  should  be  afl5rmed. 

Seabls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  11026.    Department  Two.— August  26,  1885.] 
D.    B.    CLANTOX,    Kespoxdent,    v.    W.    M.    COWAED, 

Appellant. 

Practice — Verdict — Conflict  of  Evidence. — Where  there  is  a  suhstan- 
tial  conflict  in  the  evidence,  a  verdict  will  not  be  disturbed  on  the 
ground  of  insufficiency  of  the  evidence  to  sustain  it. 

Id. — PowEB  TO  Remit  Excess. — The  court  may  allow  the  plaintiff  to  re- 
mit from  a  verdict  an  excess  over  and  above  the  amount  demanded 
in  the  complaint,  and  to  take  judgment  accordingly. 

SuBETTSHiF — REIMBURSEMENT — PLEADING. — In  an  action  by  a  surety  on 
a  promissory  note  against  his  principal  for  reimbursement,  the 
suretyship  not  appearing  on  the  face  of  the  note,  a  complaint  which 
avers  that  the  plaintiff  signed  the  note  as  a  surety  only,  and  for 
the  accommodation  of  the  defendant,  need  not  allege  a  request  from 
the  defendant  to  the  plaintiff  to  pay  the  same. 

Appeal — Affidavit. — An  affidavit  which  is  not  embodied  in  any  state- 
ment or  bill  of  exceptions  cannot  be  considered  on  appeal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Yolo,  and  from  an  order  refusing  a  new  trial  and  certain 
other  orders. 

The  facts  are  stated  in  the  opinion. 

R.  Clark,  and  Hudson  Grant,  for  Appellant. 

The  verdict  cannot  be  cured  by  remitting  the  excess.  (Koeltz 
V.  Bleekman,  46  Mo.  321;  Doufjherty  v.  Ilaggin,  63  Cftl.  522.) 
The  complaint  should  allege  a  request  from  the  defendant  to  the 
plaintiff  to  pay  the  note.  (Swan's  Pleadings,  p.  174;  Parron  v. 
^Sherwood,  17  X.  Y.  227 ;  Byxbie  v.  Wood,  24  N.  Y.  607;  Irwin 
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V.  ShvJtz,  46  Pa.  St.  174;  2  Greenleaf  on  Evidence,  §§  107,  113, 
114;  Victors  v.  Davis,  1  Dowl.  &  L.  894;  1  Parsons  on  Con- 
tracts, 469.) 

Harding  &  Ooin,  for  Respondent. 

No  allegation  of  request  was  necessary.  (1  Parsons  on  Con- 
tracts, 6th  ed.  471,  474,  *570,  n./.;  Green  v.  Palmer,  15  Cal.  414, 
415;  76  Am.  Dec.  492;  Levimon  v.  Schwartz,  22  Cal.  229; 
Wilkins  v.  Stidger,  22  Cal.  231,  236.)  The  court  ruled  correctly 
in  permitting  the  plaintiff  to  remit  the  excess.  (Oillespie  v. 
Jones,  47  Cal,  264;  People  v.  Hagar,  52  Cal.  183,  184,  and 
other  cases  cited  in  the  opinion  of  the  court.) 

Searls,  C.  —  Action  on  a  promissory  note  made  by  plaintiff 
and  defendant.     Plaintiff  had  verdict  and  judgment. 

The  promissory  note  in  question  was  joint  and  several  in 
form,  and  made  by  plaintiff  and  defendant  to  one  A.  D.  Porter 
for  $4,500  and  interest,  which  sum  of  money  was  borrowed  from 
Porter  and  used  in  the  purchase  of  a  marble  yard,  the  deed  for 
which  was  taken  in  the  name  of  defendant. 

Plaintiff  and  defendant  were  engaged  as  partners  in  buying 
and  selling  real  estate  in  Yolo  County,  the  former  furnishing 
capital,  and  the  latter  rendering  services  in  the  business  of  the 
firm,  keeping  or  causing  to  be  kept  the  books  of  account  of  the 
partnership  transactions. 

The  theory  of  plaintiff  is  that  the  purchase  of  the  marble 
yard  was  an  individual  transaction  on  the  part  of  defendant, 
having  no  connection  with  the  partnership  affairs,  and  that  in 
joining  with  defendant  in  making  the  note  in  suit  he  did  so 
merely  to  accommodate  defendant,  who  received  the  money  bor- 
rowed to  his  own  use,  and  that  he,  plaintiff,  having  paid  the 
note,  he  is  entitled  to  recover  the  amount  so  paid  witli  interest. 

Defendant,  on  the  other  hand,  contends  that  the  purchase  of 
the  marble  yard  was  a  partnership  venture,  and  that  the  money 
was  borrowed  and  used,  and  the  note  given  for  partnership  pur- 
poses. Plaintiff,  in  his  complaint,  demands  judgment  for  the 
amount  by  him  paid  on  the  note,  viz.,  $4,650. 

The  jury  rendered  a  verdict  in  favor  of  plaintiff  for  $4,972, 
being  $322  in  excess  of  the  sum  demanded  in  the  complaint. 
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Plaintiff  remitted  the  excess  and  took  judgment  for  the  $4,650. 
After  the  entry  of  judgment  defendant  moved  to  set  aside  the 
verdict  on  the  ground  that  it  is  not  within  the  issues,  is  incon- 
sistent with  the  same,  and  in  excess  of  plaintiff's  demand,  which 
motion  was  denied,  and  the  appeal  is  from  final  judgment,  from 
an  order  denying  a  motion  for  a  new  trial,  and  from  the  order 
refusing  to  set  aside  the  verdict. 

The  first  point  made  by  appellant  is  that  ^^the  verdict  is  not 
sustained  by  the  evidence." 

There  was  a  substantial  conflict  in  the  evidence  on  every  point 
essential  to  a  recovery,  and  upon  principle  so  well  settled  as  not 
to  require  reference  to  the  large  number  of  cases  in  which  the 
doctrine  has  been  held,  we  are  not  at  liberty  to  interfere  with 
the  verdict  of  the  jury  on  that  ground. 

The  second  point  is  that  *'  the  court  should  have  set  aside  the 
verdict  on  defendant's  motion,  because  the  same  was  outside  of 
the  issues  made  by  the  pleadings,  and  should  have  ordered  an 
account  ing.*^ 

It  appears  in  the  record  that  plaintiff  was  permitted  by  the 
court  to  remit  from  the  verdict  the  excess  over  and  above  the 
amount  demanded  in  the  complaint,  and  that  this  action  was 
excepted  to  by  appellant. 

We  think  the  course  pursued  was  not  without  warrant. 

The  court  may  disregard  the  action  of  a  jury  in  finding  as  to 
facts  not  put  in  issue  by  the  pleadings.  {Pierce  v.  Schaden,  62 
Cal.  285.) 

Had  the  judgment  been  entered  for  the  amount  of  the  verdict 
it  would  have  been  cause  for  granting  a  new  trial,  but  even  then 
the  court  might  have  denied  the  motion,  on  condition  that 
plaintiff  remit  the  excess.  {Chapin  v.  Bourne,  8  Cal.  294;  ffor- 
rison  v.  Peabody,  34  Cal.  178;  Dreyfous  v.  Adams,  48  Cal.  131; 
Orr  V.  Hopkins,  1  West  C.  Bep.  157.) 

What  the  court  could  do  in  this  respect  on  motion  for  new  trial 
it  could  do  on  motion  of  plaintiff  before  the  entry  of  judgment. 

It  was  not  necessary  for  the  plaintiff  to  aver  in  his  complaint 
or  prove  that  he  paid  the  note  at  the  request  of  defendant. 

It  is  a  sufficient  answer  to  this  to  say  that  the  complaint  avers 
that  the  plaintiff  signed  the  note  as  surety  only,  and  for  the 
accommodation  of  the  defendant. 
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By  these  words  the  request  was  sufl&ciently  averred. 

Upon  such  payment  being  made,  if  the  note  was  given  as 
evidence  of  a  debt  due  from  defendant  to  the  payee,  the  law 
casts,  a  liability  for  repayment  upon  defendant,  and  raises  an 
implied  promise  on  his  part  to  reimburse  plaintiff;  and  suit 
brought  was  a  sufficient  demand. 

The  authorities  cited  by  the  learned  counsel  for  appellant 
from  2  Greenleaf  on  Evidence,  §§  113,  114,  relate  to  cases  where 
a  party  pays,  lays  out,  and  expends  money  for  the  benefit  of 
another,,  without  being  legally  bound  so  to  do,  in  which  cases  a 
request  must  be  averred. 

No  order  for  an  accounting  was  proper  in  the  case. 

The  answer  is  not  framed  with  any  such  view,  and  defendant 
does  not  ask  for  an  accounting  therein.  Defendant  claimed  the 
note  to  be  a  partnership  liability.  If  correct  in  this  he  was 
entitled  to  a  verdict.  But  the  jury  found  against  him  on  the 
issue,  as  they  did  also  on  the  defense  of  accord  and  satisfaction. 

The  affidavit  purporting  to  be  that  of  6.  W.  Hutchins,  fore- 
man of  the  jury  who  tried  the  cause,  cannot  be  considered,  as  it 
forms  no  part  of  the  record,  not  having  been  embodied  in  any 
statement  or  bill  of  exceptions. 

The  judgment  of  the  court  below  and  the  orders  denying  the 
motion  for  new  trial  and  refusing  to  set  aside  the  verdict  should 
be  affirmed. 

Belcher,  C.  C,  and  Poote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
th6  judgment  and  order  are  affirmed. 
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[No.   11032.     In  Bank.— August  2G,   1885.] 

JOSEPH  SCHEERER,  Respondent,  v,  W.  M.  EDGAR, 
Auditor  of  the  City  and  County  op  San  Francisco, 
Appellant. 

Mandamus  against  County  Auditoe — Defendant  Acting  Officially 
— Appeal — Undertaking  may  be  Dispensed  with. — In  proceedings 
by  mandamus  against  the  auditor  of  the  city  and  county  of  San 
Francisco,  the  defendant  acts  officially,  and  on  an  appeal  by  him, 
the  undertaking  provided  for  by  section  946  of  the  Code  of  Civil 
Procedure  may  be  dispensed  with. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Superior 
Court  of  the  city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  L.  Love,  for  Appellant. 

The  trial  court  had  power  to  dispense  with  the  undertaking, 
as  the  defendant  was  acting  in  his  official  capacity.  (Code  Civ. 
Proc.  §§  946,  1058.) 

E.  A.  &  G,  E.  Lawrence,  for  Respondent. 

Ross,  J.  —  This  is  an  appeal  taken  by  the  defendant  from  a 
judgment  of  the  Superior  Court  directing  a  writ  of  mandate  to 
issue  compelling  the  defendant,  as  auditor  of  the  city  and  county 
of  San  Francisco,  to  issue  to  the  plaintiff  a  warrant  upon  the 
treasurer  of  the  city  and  county  for  the  payment  of  a  certain 
sum  of  money.  The  court  below,  by  an  order  made,  dispensed 
with  an  undertaking  on  appeal  on  the  part  of  the  appellant,  by 
virtue  of  that  portion  of  section  946  of  the  Code  of  Civil  Pro- 
cedure which  provides  that  "the  court  below  may,  in  its  dis- 
cretion, dispense  with  or  limit  the  security  required  by  this 
chapter,  when  the  appellant  is  an  executor,  administrator,  trustee, 
or  other  person  acting  in  another's  right.'' 

In  taking  the  appeal  the  defendant  was  not  acting  in  his 
individual  capacity,  for  in  that  capacity  he  was  not  a  party  to 
the  proceeding.  He  was  proceeded  against  in  his  official  capacity 
as  auditor;  it  was  against  him  as  auditor  that  the  judgment 
went  in  the  court  below,  and  in  that  capacity  only  could  he 
appeal.     He  was  not  acting  therefore  in  his  own  individual 
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right,  but  in  that  of  the  city  and  county.  The  ease  therefore 
lulls  witliin  the  provision  of  the  Code  of  Procedure  cited,  and 
the  motion  to  dismiss  the  appeal  is  therefore  denied. 

Morrison,  C.  J.,  McKinstuy,  J.,  Thornton,  J.,  Myrick,  J., 
and  McKee,  J.,  concurred. 


[No.  20073.     In  Bank.— August  26,  1886.] 
THE      PEOPLE,      Respondent,      v,      JAMES      O'NEAL, 

Appellant. 

Gbihinal  Law — Instruction — Immaterial  Error. — In  a  trial  for  mur- 
der an  erroneous  instruction  to  the  effect  that  a  certain  act  would 
constitute  murder  in  the  second  degree,  whereas  it  might  amount 
to  manslaughter  only,  is  immaterial  if  the  defendant  is  convicted 
of  murder  in  the  first  degree. 

Id. — Defendant  as  a  Witness  on  His  Own  Behalf. — ^The  defendant 
having  testifaed  as  a  witness  on  his  own  behalf,  the  court  instructed 
the  jury  in  ettect  that  in  determining  the  weight  to  be  given  to  his 
testimony,  they  must  consider  the  circumstances  under  which  he 
testified,  the  consequences  to  him  from  the  result  of  the  trial,  and 
all  the  inducements  and  temptations  which  would  ordinarily  influ- 
ence a  person  in  his  situation.  Ueldy  that  the  instruction  was 
proper. 

Id. — New  Trial — Newly  Discovered  Evidence. — The  defendant  moved 
for  a  new  trinl,  and  one  of  the  grounds  of  the  motion  was  newly 
discovered  evidence,  which  consisted  of  certain  letters  written  by 
the  defendant  and  by  the  sheriff  of  the  county  in  which  he  was 
convicted.  The  letters  were  relied  on  as  tending  to  prove  the  in- 
sanity of  the  defendant.  Held,  that  the  motion  was  properly  de- 
nied. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Sierra,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  D,  Soward,  and  M.  Farley,  for  Appellant. 

Attorney-General  Marshall,  and  Stanley  A.  Smith,  for  Re- 
spondent. 

Morrison,  C.  J.  —  The  defendant  was  tried  and  convicted  of 
the  crime  of  murder  in  the  first  degree,  and  sentenced  to  be 
hanged. 

The  first  point  made  on  his  behalf  on  tlie  appeal  is  that  the 
court  erred  in  giving  the  jury  the  following  instruction:  — 
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"  The  unlawful  killing  must  bo  with  the  clear  intent  to  take 
life  in  order  to  constitute  murder  in  the  first  degree.  It  must 
be  formed  upon  a  pre-existing  reflection,  and  not  upon  a  sudden 
heat  of  passion  sufficient  to  preclude  the  idea  of  deliberation,  for 
when  there  is  a  want  of  deliberation  it  is  murder  in  the  second 
degree."  The  criticism  on  the  foregoing  instruction  is  on  the 
latter  part  of  it,  that  is  to  say,  it  is  claimed  that  the  court  erred 
in  telling  the  jury  that  "  when  there  is  a  want  of  deliberation  it 
is  murder  in  the  second  degree,"  as  the  crime  under  such  cir- 
cumstances might  amount  to  manslaughter  only,  and  not  to 
murder  in  the  second  degree.  But  conceding  for  the  purpose 
of  the  argument  that  the  instruction  was  erroneous  in  the  con- 
eluding  part  of  it,  the  defendant  was  not  prejudiced  thereby, 
as  the  verdict  of  the  j^ry  was  for  murder  in  the  first  degree. 
It  matters  not  therefore  in  the  present  case,  whether  a  homi- 
cide committed  without  deliberation  is  murder  in  the  second 
degree  or  manslaughter  only.  {People  v.  Swifts  66  Cal. 
348.) 

The  next  alleged  error  complained  of,  is  that  the  court  erred 
in  giving  the  following  instruction :  — 

"  The  defendant  has  offered  himself  as  a  witness  on  his  own 
behalf  on  this  trial,  and  in  considering  the  weight  and  effect  to 
be  given  his  evidence,  in  addition  to  noticing  his  manner  and 
the  probability  of  his  statements  taken  in  connection  with  the 
evidence  in  the  cause,  you  should  consider  his  relation  and  the 
situation  under  which  he  gives  his  testimony,  the  consequences 
to  him  relating  from  the  result  of  this  trial,  and  all  the  induce- 
ments and  temptations  which  would  ordinarily  influence  a  per- 
son in  his  situation.  You  should  carefully  determine  the 
amount  of  credibility  to  which  he  is  entitled.  If  convincing 
and  carrying  with  it  a  belief  in  its  truth,  act  upon  it;  if  not,  you 
have  a  right  to  reject  it."  The  foregoing  instruction,  or  one  to 
the  same  effect,  has  been  considered  and  approved  in  several 
cases,  one  as  early  as  People  v.  Cronin,  34  Cal.  195,  and  another 
as  late  as  People  v.  Morrow,  GO  Cal.  147.  But  independent  of 
any  authoritative  decision  on  the  point,  we  think  the  instruction 
correct  in  principle,  as  was  said  by  the  court  in  the  case  of  Peo- 
ple V.  Morrow :  "  It  is  only  by  virtue  of  a  provision  of  the  Code 
that  he  (the  defendant)  is  permitted  to  testify  at  all,  and  it  is 
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manifest  that  he  labors  under  the  strongest  temptation  to  which 
any  witness  could  bo  subjected."     (60  Cal.  147.) 

"JTiere  is  but  one  other  point  in  the  case  deserving  of  notice, 
and  that  is  that  the  court  should  have  granted  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  This  alleged  new  evi- 
dence consists  of  letters  written  by  the  defendant  since  the  homi- 
cide, and  a  letter  written  by  the  sheriff  of  Sierra  County.  It  is 
claimed  that  this  evidence  tends  to  establish  the  insanit)^  of  the 
defendant,  and  it  is  true  that  the  defendant's  letters  are  very 
incoherent,  and  the  sheriff  expresses  the  opinion  that  the  defend- 
ant is  not  insane  but  is  of  weak  mind.  We  do  not  think  that 
these  letters  by  any  means  establish  the  insanity  of  the  defend- 
ant, or  that  they  constituted  legal  ground  for  granting  him  a 
new  trial.  No  evidence  was  introduced  on  the  trial  tending  to 
establish  the  insanity  of  the  defendant,  and  that  question  was 
not  properly  before  the  court.  The  defendant  was  examined  at 
great  length  as  a  witness  in  the  case,  and  there  is  nothing  in  his 
evidence  to  indicate  to  the  court  that  he  was  insane,  or  to  make 
it  tlie  duty  of  the  court  to  try  the  question  of  his  sanity  under 
section  13G8  of  the  Penal  Code. 

Judgment  and  order  aflRrmed. 

Myrick,  J.,  Thornton,  J.,  McKinstry,  J.,  and  Boss,  J., 

concurred. 


[No.  9986.     Department  One.— August  27,  1885.] 
IN    THE    MATTER    OF    THE    ESCHEATED    ESTATE 
OF     JOHN     GUILFORD,     Deceased.     ANNE     LYONS 
ET    AL.,    Respondents,    v.     THE     STATE     OF    CALI- 
FORNIA, Appellant. 

Alien — Inheritance — Statutory  Provision — Constitutional  Law. — 
Under  section  671  of  the  Civil  Code,  a  non-resident  alien  may  in- 
herit property  in  this  State,  and  there  is  nothing  in  the  Constitu- 
tion  to  the  contrary. 

Id. — How  Property  Claimed — Personal  Appearance  of  Alien. — In 
order  to  obtain  the  property  it  is  not  necessary  that  the  alien  should 
appear  in  person  and  claim  it;  he  may  act  through  an  attorney. 

Id. — Property  Vests  in  Heirs. — The  property  of  a  person  dying  in- 
testate, leaving  non-resident  alien  heirs,  vests  in  them  and  not  in 
the  State,  subject  to  be  divested  if  they  fail  to  appear  and  claim  it 
within  the  time  and  in  the  manner  provided  by  statute. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County. 

ITie  facts  are  stated  in  the  opinion. 

Attorney-General  Marshall,  and  S.  P.  ScaniJcer,  for  Appellant. 

Under  section  17,  article  i.  of  the  Constitution,  an  alien  must 
be  a  bona  fide  resident  to  be  an  heir  and  successor.  The  peti- 
tioners never  having  been  in  California,  cannot  inherit  property 
here.     (Civ.  Code,  §  671 ;  Sprait  v.  Spratt,  1  Peters,  343.) 

Henry  Perry,  for  Respondents. 

The  petitioners  are  aliens,  and  as  such  entitled  to  take  by  suc- 
cession although  they  are  non-residents.  {People  v.  Rogers,  13 
Cal.  159 ;  Estate  of  Billings,  64  Cal.  427.) 

Belcher,  C.  C.  —  John  Guilford,  a  resident  of  Alameda 
County,  died  in  that  county  intestate  in  December,  1876,  leav- 
ing real  and  personal  property,  but  no  heirs  in  this  State.  The 
public  administrator  of  the  county  was  appointed  administrator 
of  the  estate  and  took  possession  of  all  its  property. 

In  1879,  the  attorney-general  in  pursuance  of  the  provisions 
of  section  1269  of  the  Code  of  Civil  Procedure,  filed  an  informa- 
tion on  behalf  of  the  State  in  the  proper  District  Court,  in  which 
he  set  forth  all  the  facts  required  by  that  section  and  prayed  for 
a  judgment  of  the  court  that  the  State  be  seized  of  the  property 
of  the  estate. 

Summons  was  issued  on  the  information  and  served  on  the 
administrator  of  the  estate  and  the  county  treasurer  of  Alameda 
County,  and  an  order  was  made  and  published  as  required  by 
law. 

The  administrator  and  county  treasurer  appeared  and  filed 
answers  admitting  all  the  allegations  of  the  information  to  be 
true.  No  one  else  appeared,  and  thereupon  judgment  was  ren- 
dered that  the  State  be  seized  of  the  lands  and  tenements  in  the 
information  claimed.  This  proceeding  was  commenced  in  the 
Superior  Court  of  Sacramento  County,  under  the  provisions  of 
section  1272  of  the  Code  of  (-ivil  Procedure.  In  their  petition 
the  petitioners  described  themselves  as  all  residents  of  the  county 
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of  Dublin,  Ireland,  and  allege  that  they  are  the  heirs  at  law,  and 
only  heirs  of  John  Guilford,  deceased,  and  that  they  had  no  notice, 
actual  or  constructive,  of  the  proceedings  under  the  inforn\ation. 
The  petition  was  signed  by  the  petitioners  by  their  attorney  in 
fact  and  attorney  at  law,  and  was  served  on  the  attorney-general, 
who  appeared  and  answered  thereto  by  a  general  denial.  The 
case  was  tried  by  the  court,  and  judgment  rendered  in  favor  of 
the  petitioners.     From  that  judgment  this  appeal  is  taken. 

It  is  now  claimed  on  behalf  of  the  State  that  the  judgment 
was  wrong  and  should  be  reversed  because  the  petitioners  were 
residents  of  Ireland,  and  therefore  were  not  permitted  under  our 
Constitution  and  laws  to  take  property  by  succession.  Section 
671  of  the  Civil  Code  provides  that  "any  person,  whether  citizen 
or  alien,  may  take,  hold,  and  dispose  of  property,  real  or  personal, 
within  this  State,'^  but  it  is  insisted  that  the  petitioners  were 
neither  citizens  nor  aliens,  and  therefore  not  within  its  provisions. 
The  word  "  alien,"  it  is  said,  means  a  person  who  was  born  in 
another  country  and  has  come  to  this  country,  and  is  here  resid- 
ing either  permanently  or  temporarily ;  in  the  one  case  being  a 
resident  alien,  and  in  the  other  a  non-resident  alien. 

This  position  cannot  be  maintained.  According  to  Webster 
the  word  "  alien  "  means  "  a  foreigner,  one  born  in  or  belonging 

to  another  country In  American  law,  one  bom  out  of 

the  jurisdiction  of  the  United  States  and  not  naturalized,"  and 
the  word  "  foreigner,"  "  a  person  belonging  to  a  foreign  country, 
or  without  the  countr}'  or  jurisdiction  under  consideration." 

In  Dawson's  Lessee  v.  Godfrey,  4  Cranch,  321,  it  was  held 
that  a  person  who  was  born  in  England  and  always  resided  there 
and  was  never  in  the  United  States,  was  an  alien.  (See  also 
Jones  et  al.  v.  McM asters,  20  How.  8.) 

It  is  next  claimed  that  under  section  17  of  article  i.  of  the 
Constitution  of  the  State,  only  those  foreigners  who  are  bona  fide 
residents  of  tliis  State  can  inherit  property  here,  and  that  all  the 
provisions  of  the  Codes  wliich  give  the  riglit  to  inherit  to  foreign- 
ers who  are  not  bona  fide  residents,  are  inconsistent  with  the  pro- 
visions of  that  section,  and  arc  repealed  by  section  1  of  article 
xxii.  of  the  Constitution. 

A  sufficient  answer  to  this  is  found  in  the  fact  that  in 
two  well-considered  cases  this  court  has  held  otherwise,  and  we 
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arc  satisfied  with  those  decisions.  {People  v.  Uotjevs,  13  Cal. 
159;  Efiiaie  of  Uillitujs,  (\\  Vn\.  4-^7.  See  also  Purezell  v. 
Smidt,  21  Iowa,  640.) 

It  is  also  earnestly  insisted  that  no  non-resident  alien  can  take 
property  in  this  State  by  succession  unless  he  comes  here  in  per- 
son to  claim  the  same,  and  that  the  petitioners  failed  to  do  that, 
and  therefore  their  judgment  must  be  reversed. 

The  Civil  Code  provides  as  follows:  "Section  672.  If  a 
non-resident  alien  takes  by  succession,  he  must  appear  and  claim 
the  property  within  five  years  from  the  time  of  succession  or  be 
barred.  The  property  in  such  case  is  disposed  of  as  provided  in 
title  8,  part  3,  of  the  Code  of  Civil  Procedure." 

"Section  1404.  Kesidcnt  aliens  may  take  in  all  cases  by  suc- 
cession as  citizens;  and  no  person  capable  of  succeeding  under 
the  provisions  of  this  title  is  precluded  from  such  succession  by 
reason  of  the  alienage  of  any  relative;  but  no  non-resident 
foreigner  can  take  by  succession  unless  he  appears  and  claims 
such  succession  within  five  years  after  the  death  of  the  decedent 
to  whom  he  claims  succession." 

Title  8,  part  3,  of  the  Code  of  Civil  Procedure  relates  \k. 
escheated  estates,  and  section  1272  provides:  "Within  twenty 
years  after  judgment,  in  any  proceeding  had  under  this  title,  a 
person  not  a  party  or  privy  to  such  proceeding  may  file  a  petition 
in  the  Superior  Court  of  the  county  of  Sacramento,  showing  his 
claim  or  right  to  the  property  or  the  proceeds  thereof 

All  persons  who  fail  to  appear  and  file  their  petitions  within 
the  time  limited  are  forever  barred ;  saving,  however,  to  infants, 
married  women,  and  persons  of  unsound  mind,  or  persons  beyond 
the  limits  of  the  United  States,  the  right  to  appear  and  file  their 
petitions  at  any  time  within  the  time  limited,  or  five  years  after 
their  respective  disabilities  cease." 

There  is  nothing  in  the  record  to  show  that  this  point  was 
made  in  the  court  below,  or  that  the  petitioners  did  not  appear  in 
person,  except  the  fact  that  they  describe  themselves  in  their  pe- 
tition as  "all  residing  in  the  county  of  Dublin,  Ireland,"  and 
the  further  fact  that  the  petition  is  signed  by  their  attorney  in 
fact  and  attorney  at  law. 

But  assuming  that  they  did  not  come  to  this  State  in  person 
to  file  their  petition  and  claim  the  property,  was  it  necessary  that 
they  should? 
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We  do  not  think  it  was.  The  general  rule  is  that  parties, 
whether  plaintiff  or  defendant,  resident  or  non-resident,  may 
appear  in  court  to  claim  their  supposed  rights  either  in  person 
or  by  attorney.  The  plaintiff  appears  when  he  files  his  complaint 
subscribed  by  himself  or  his  attorney.  The  defendant  appears 
when  he  answers,  demurs,  or  gives  the  plaintiff  written  notice  of 
his  appearance,  or  when  an  attorney  gives  notice  of  appearance 
for  him.  Either  party  may  appear  in  an  action  though  he  be  not 
and  never  was  in  this  State.  Why  should  the  word  "appear," 
as  used  in  the  above  quoted  sections  of  the  Codes,  have  any  other 
or  different  meaning  than  that  ordinarily  given  to  it  ?  We  cannot 
doubt  that  if  the  legislature  had  intended  to  say  that  no  non- 
resident alien  could  claim  any  property  in  this  State  by  succes- 
sion unless  he  came  here  in  person  to  make  his  claim,  it  would 
have  used  other  language,  showing  clearly  its  meaning. 

The  last  point  made  is  that  under  section  4  of  article  ix.  of 
the  Constitution,  upon  the  death  of  Guilford  all  his  property 
vested  eo  instanii  and  absolutely  in  the  State  for  the  benefit  of 
the  school  fund,  and  that  it  cannot  be  taken  therefrom. 

That  section  provides  that  "all  estates  of  deceased  persons 
who  may  have  died  without  leaving  a  will  or  heir  ....  shall  be 
and  remain  a  perpetual  fund,  the  interest  of  which  together  with 
all  the  rents  of  the  unsold  lands  ....  shall  be  inviolably  appro- 
priated to  the  support  of  common  schools  throughout  the  State." 

The  fault  in  the  argument  is  that  Guilford  did  not  die  without 
heirs.  The  petitioners  were  his  heirs,  and  the  property  of  his 
estate  vested  in  them  subject  to  be  divested  if  they  did  not  appear 
and  claim  it  within  the  time  and  in  the  manner  provided  by 
statute. 

The  case  of  State  v.  Reder,  5  Xeb.  203,  is  not  in  point.  In 
that  case  the  deceased  left  no  heirs,  and  his  estate  was  held  to 
have  vested  absolutely  and  wholly  in  the  State.  Under  a  con- 
stitutional provision  similar  to  ours,  the  proceeds  of  the  estate 
were  placed  in  the  school  fund,  and  the  legislature  had  attempted 
to  divert  them  to  other  objects,  but  the  court  said  the  act  "  is  a 
mere  nullity  and  confers  upon  the  trustees  therein  named  no 
rights  or  power  over  the  estate." 

We  think  the  judgment  should  be  aflBrmed. 
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Searls,  C,  and  Foote,  C,  concurred. 

llie  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  aflBxmed. 

Hearing  in  Bank  denied. 


[No.  9987.    Department  One.— August  27,  1886.] 
IN    THE    MATTER    OF    THE    ESCHEATED    ESTATE 
OP    AUGUST    LEOPOLD,    Deceased.    JAUN   M.  CAR- 
RASCO,     Respondent,    v.     THE     STATE     OF     CALI- 
FORNIA, Appellant. 

Alien  Heir — Assignment — Right  of  Assignee. — A  non-resident  alien 
may  assign  property  inherited  by  him  in  this  State,  and  the  as- 
signee may  appear  and  claim  it. 

Id. — Case  Appboved. — Lyons  v.  State  of  Calif orma,  supra,  approved  as 
to  the  points  there  decided. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County. 

The  facts  are  stated  in  the  opinion. 

Attorney-General  Marshall,  and  S,  F.  Scaniker,  for  Appellant. 

Page  &  Eelh,  for  Respondent. 

Belcher,  C.  C.  —  It  appears  in  this  case  that  one  August 
Leopold  Mongard  died  intestate  in  Santa  Barbara  County  in 
1870.  He  left  surviving  him  a  widow  and  one  minor  child, 
who  were  both  residing  in  the  Republic  of  Chile.  His  estate 
was  administered  in  the  Probate  Court  of  Santa  Barbara  County, 
and  after  paying  all  claims  against  it  and  the  expenses  of 
administration,  there  was  left  the  sum  of  $1,459  in  gold  coin. 
No  one  appeared  to  claim  this  money  as  heir,  and  under  pro- 
ceedings commenced  by  the  attorney-general,  in  pursuance  of 
the  provisions  of  section  1269,  of  the  Code  of  Civil  Procedure, 
it  was  paid  into  the  State  treasury.  The  property  of  the  estate 
was  common  property,  and  tlie  minor  child  died,  leaving  its 
mother  its  only  heir. 

LXVII.     CAL. — 25 
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The  widow  by  an  instrument  in  writing,  sold  and  transferred 
to  Carrasco,  the  petitioner,  all  her  right  to  the  proceeds  of  the 
estate.  The  petition  by  Carrasco,  under  section  1272  of  the 
Code  of  Civil  Procedure,  that  this  money  be  paid  over  to  him, 
was  signed  by  his  attorney  in  fact  and  attorneys  at  law. 

The  case  was  tried,  the  attorney-general  appearing  for  the 
State,  and  judgment  rendered  in  favor  of  the  petitioner. 

From  that  judgment  the  appeal  is  taken. 

This  case  in  its  main  features  is  the  same  as  the  case  of  Lyons 
et  al.  V.  The  State  of  California,  just  decided.  All  the  points 
made  in  that  case  are  made  here,  and  upon  those  points  nothing 
more  need  be  said. 

It  is  further  claimed  in  this  case  that  if  the  widow  of  the 
deceased  could  have  appeared  and  claimed  the  proceeds  of  his 
estate,  her  assignee  cannot  do  so,  and  that  his  petition  therefore 
states  no  cause  of  action. 

At  common  law  aliens  could  not  take  property  by  descent  or 
other  mere  operation  of  law.  {Farrell  v.  Enright,  12  Cal.  450; 
Lick  V.  Stockdale,  18  Cal.  218.) 

We  have  now  changed  the  rule  of  the  common  law  in  this 
respect,  by  providing  that  "  any  person,  whether  citizen  or  alien, 
may  take,  hold,  or  dispose  of  property,  real  or  personal,  within 
this  State.''  (§  671,  Civ.  Code.)  We  have  also  provided  that 
the  ''Code  establishes  the  law  of  this  State  respecting  the 
subjects  to  which  it  relates,  and  its  provisions  are  to  be  liberally 
construed  with  a  view  to  effect  its  objects  and  promote  justice." 
(§  4,  Civ.  Code.) 

A  non-resident  alien  may  take  property  by  succession,  but  he 
must  appear  and  claim  it  within  a  given  time.  (§  672,  Civ. 
Code.)  This,  as  we  held  in  Id/ons  v.  State  of  California,  supra, 
does  not  mean  that  he  must  necessarily  appear  in  person.  The 
manifest  object  of  the  provisions  of  the  Codes,  touching  this 
matter,  was  to  give  to  non-resident  aliens  substantially  the  same 
rights  to  the  property  of  a  deceased  relative  as  are  secured  to 
resident  aliens  by  the  Constitution.  And  these  provisions  must 
be  liberally  construed  to  effect  the  object  intended. 

Ordinarily  one  who  has  property,  whether  it  be  tangible  or  a 
mere  right  of  action,  may  sell  it,  and  the  purchaser  will  have 
and  may  assert  the  same  rights  to  it  that  the  seller  had.    A 
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resident  alien  might  sell  his  interest  in  the  property  of  an  estate 
and  the  purchaser  would  be  permitted  to  appear  and  take  that 
interest.  Why  should  not  the  non-resident  alien  and  his  assignee 
have  the  same  rights  in  this  respect  as  the  resident  alien  and  his 
assignee  ? 

The  non-resident  must  "  appear  and  claim "  the  property, 
but  he  does  that  whether  his  appearance  be  in  person  or  by 
attorney,  or  by  an  assignee.  To  give  to  the  word  "appear*^ 
any  other  meaning  would  be  evidence  that  we  construe  narrowly 
and  not  liberally  the  provisions  of  the  Codes. 

The  judgment  we  think  should  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 

Hearing  in  Bank  denied. 


[No.  0010.    Department  One. — August  27,  1886.] 

MILLICENT     E.     MAULDIN,     Respondent,     v.     FRED- 

ERICK  COX  ET  AL.,  Appellants. 

Mabbied  Woman — Homestead — Action  to  Recover  Possession — Ad- 
VEQSE  Possession — Statute  of  Limitations. — A  married  woman 
many  maintain  an  action  in  her  own  name  without  joining  her 
husband  to  recover  possession  of  the  homestead  property;  and  as  to 
such  property,  the  Statute  of  Limitations  will  run  against  her  in 
favor  of  an  adverse  possessor. 

Id. — Homestead  Cannot  be  Held  Adversely  by  either  Husband  ob 
Wife. — During  coverture,  and  while  the  husband  remains  the  head 
of  the  family,  neither  party  to  the  marital  relation  can  hold  the 
homestead  adversely  to  the  other. 

Id. — Lease  of  Homestead  by  Husband — ^Tenant  Cannot  Hold  Ad- 
VEBSELY  to  Wife. — A  tenant  under  a  lease  of  the  homestead  ex- 
ecuted by  the  husband  without  the  concurrence  of  the  wife  is 
estopped  during  the  existence  of  the  term  from  asserting  an  ad- 
verse possession  against  either  the  husband  or  the  wife. 

Id. — Possession  when  Adverse. — Adverse  possession  such  as  will  set 
the  Statute  of  Limitations  in  motion  must  be  open  and  notorious 
as  well  as  continuous,  and  of  such  a  character  as  to  operate  as 
notice  to  the  owner  that  possession  is  held  under  a  claim  of  right, 
and  to  establish  an  ouster  of  the  owner. 

Id. — OwNEB  must  have  Notice  of  Adverse  Claim. — The  owner  has  a 
right  to  be  informed  of  the  claim  set  up  against  him,  either  by  acts 
or  words,  before  the  statute  will  run;  and  if  the  acts  of  the  party 
in  possession  are  of  such  a  character  as  reasonably  to  indicate 
to  the  owner  that  the  holding  is  not  adverse,  but  in  subordination 
to  the  title,  the  statute  will  not  run. 
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Id. — Evidence — Entry  under  Lease. — On  a  review  of  the  evidence,  held, 
that  the  acts  of  the  defendants,  subsequent  to  their  entry  into  the 
homestead  under  a  lease  from  the  husband,  were  not  sufficient  to 
indicate  to  the  wife  that  their  holding  was  adverse. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Uart  &  White,  for  Appellants. 

Grove  L.  Johnson,  and  Thornton  &  Merzhach,  for  Respondent. 

Searls,  C.  —  Action  of  ejectment  to  recover  a  tract  of  land 
in  Sacramento  County.  The  cause  was  tried  before  a  jury,  ver- 
dict and  judgment  for  plaintiff.  •  Defendants  moved  for  a  new 
trial  which  was  denied,  and  the  cause  comes  upon  appeal  from 
final  judgment  and  order  overruling  motion  for  new  trial. 

The  facts  necessary  to  a  determination  of  the  questions  in- 
volved are  as  follows:  — 

In  1852  plaintiff,  then  a  married  woman  and  the  wife  of  B. 
P.  Mauldin,  settled  with  her  husband  upon  the  land  in  question, 
where  they  continued  to  reside  with  their  family  until  1867. 
On  the  31st  day  of  August,  1860,  a  declaration  of  liomestead  in 
due  form  was  executed  by  the  plaintiff  and  her  husband  jointly, 
covering  the  land,  and  which  declaration  duly  acknowledged, 
was  recorded  in  the  office  of  the  county  recorder  of  Sacramento 
County,  October  15,  1860.  On  the  10th  day  of  June,  1869,  a 
patent  from  the  State  of  California  was  issued  to  B.  F.  Mauldin, 
the  plaintiff's  husband.  Patent  recorded  August  18,  1871.  In 
1867  plaintiff  and  her  husband  removed  from  the  said  premises, 
and  took  up  their  residence  in  the  city  of  Sacramento,  where 
tliey  continued  to  reside  until  the  10th  day  of  June,  1882,  when 
B.  F.  Mauldin  died.  The  sons  of  plaintiff  and  her  husband 
remained  upon  the  land  about  one  year  after  their  parents 
removed  therefrom  and  then  left  it,  since  which  time  none  of 
the  family  have  occupied  the  land  or  any  part  thereof. 

On  the  27th  day  of  September,  1871,  B.  F.  Mauldin  executed 
a  lease  of  the  premises  to  defendants  for  a  term  of  two  years 
from  February  8,  1872,  rent  reserved  $400  for  the  term.     The 
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lease  was  duly  acknowledged  and  recorded  June  11,  1872. 
Before  the  expiration  of  the  term,  and  on  the  11th  day  of  June, 
18T2,  said  B.  F.  Mauldin  executed  and  delivered  to  defendants 
a  second  lease  of  the  same  premises  for  a  term  of  ten  years  from 
January  1,  1874,  rent  reserved  $900  for  term,  lease  acknowl- 
edged and  recorded  June  11,  1872.  On  the  25tli  day  of  October, 
187C,  said  B.  F.  Mauldin  executed  to  defendants  a  deed  of  con- 
veyance of  all  the  land  in  question,  which  deed  was  duly 
acknowledged  and  delivered  by  the  grantor,  but  never  recorded. 
Nominal  consideration,  $2,500.  The  real  consideration  as  stated 
by  defendant  Clark  was  $1,500,  made  up  as  nearly  as  we  can 
determine  from  his  testimony  as  follows :  — 

Kent  reserved  on  ten  years'  lease $900 

Interest    300 

Cash  paid  at  execution  of  deed 200 

Total  $1,500 

On  the  22d  day  of  Januar}',  1880,  said  B.  F.  Maudlin  exe- 
cuted and  delivered  to  defendants  a  third  lease  of  the  same 
premises  for  a  term  of  ten  years  from  date,  rent  reserved  $1,000 
for  term.  The  lease  was  signed  and  acknowledged  by  defend- 
ants also,  and  duly  recorded  at  request  of  defendant  Clark, 
January  31,  1880.  No  consideration  was  actually  paid  therefor. 
The  plaintiff  herein  was  not  a  party  to  either  or  any  of  the 
leases,  or  to  the  deed  of  conveyance,  and  had  no  knowledge  of  the 
execution  or  existence  of  said  deed  until  after  the  death  of  her 
husband  in  1882. 

Defendants  entered  into  possession  under  their  first  lease,  and 
have  ever  since  retained  such  possession,  using  the  land  for 
grazing  and  other  purposes,  of  which  possession  by  defendants 
plaintiff  was  cognizant. 

This  action  was  brought  August  10,  1883.  The  locus  in  quo, 
having  been  by  the  acts  of  plaintiff  and  her  deceased  husband 
dedicated  as  a  homestead,  and  plaintiff  not  having  joined  in  the 
leases  or  deed  thereof  a.s  provided  for  the  conveyance  of  a  home- 
stead, it  is  not  contended  that  she  has  lost  her  right  thereto  by 
any  direct  and  affirmative  act  of  her  own. 

Defendants  have  pleaded  the  Statute  of  Limitations,  and  set 
up  an  adverse  possession  of  more  than  five  years  next  before 
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suit  brought,  under  which  they  claim  the  right  of  plaintiff  to 
recover  is  barred. 

It  is  provided  by  section  370  of  the  Code  of  Civil  Procedure 
that  "when  a  married  woman  is  a  party,  her  husband  must  be 
joined  with  her,  except  when  the  action  concerns  her  separate 
property,  or  her  right  or  claim  to  the  homestead  property,  she 
may  sue  alone." 

The  action  in  this  case  clearly  related  to  her  right  and  claim 
to  the  homestead  property ;  consequently  the  husband  was  not  a 
necessary  party,  and  plaintiff  could  at  any  time  have  maintained 
an  action  in  reference  thereto  without  joining  her  husband  as  a 
party  plaintiff. 

As  to  this  property  there  was  no  existing  disability  by  reason 
of  coverture;  hence  it  follows  that  the  Statute  of  Limitations 
may  be  successfully  invoked  against  plaintiff,  provided  the  facts 
establish  an  adverse  possession  in  defendants  as  against  her. 
(Kapp  V.  Orifjlth,  42  Cal.  408;  Wilson  v.  Wilson,  36  Cal.  447.) 
We  are  therefore  led  to  an  inquiry  as  to  the  sufficiency  of  the 
facts  to  constitute  adverse  possession  in  defendants  against  this 
plaintiff.  Defendants  entered  into  possession  of  the  demanded 
property  under  lease  from  B.  F.  Mauldin  of  October  4,  1871, 
and  continued  as  his  tenants  under  that  and  the  subsequent  lease 
of  ten  years,  dated  June  11,  1872,  which  took  effect  January', 
1874,  until  the  execution  and  delivery  by  Mauldin  of  the  deed 
of  conveyance  dated  October  25,  1876;  as  such  tenants  they 
were  estopped  from  denying  the  title  of  their  landlord  during 
that  period. 

The  fact  that  these  leases  were  liable  at  any  time  to  be  avoided 
by  the  wife  of  Mauldin  for  want  of  capacity  in  her  husband  to 
make  them  upon  the  homestead  does  not  alter  the  rule.  The 
tenant  is  estopped,  during  his  term,  from  denying  the  title  of  his 
landlord,  not  because  the  title  is  good,  but  because  by  accepting 
a  lease  and  entering  under  it  he  has  acknowledged  the  title  to 
be  in  his  lessor,  and  is  precluded  from  showing  facts  inconsistent 
with  such  acknowledgment. 

They  were  also  estopped  during  the  same  term  from  claiming 
the  homestead  adversely  to  the  wife  of  Mauldin,  the  plaintiff 
herein.  It  was  held  in  Frink  v.  Alsip,  49  Cal.  102,  that  where 
the  husband  rents  land  from  the  owner  and  moves  on  to  it  with 
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his  family  in  subordination  to  the  owner's  title,  the  wife  cannot^ 
during  coverture,  claim  the  premises  adversely  to  the  owner  so 
as  to  set  the  Statute  of  Limitations  in  motion. 

In  First  National  Bank  of  S.  B.  v.  de  la  Querra,  61  Cal.  109,  it 
was  held  that  the  wife  could  not  claim  during  coverture,  ad- 
versely to  the  husband  or  to  those  holding  under  him. 

We  think  the  converse  of  the  proposition  is  also  true,  and  that 
during  coverture  and  while  he  remains  the  head  of  the  family 
the  husband  cannot  claim  the  homestead  adversely  to  the  wife. 
As  the  head  of  the  family  he  may  select  the  place  of  residence. 
He  may  choose  any  reasonable  place  or  mode  of  living,  and  the 
wife  must  conform  thereto.     (Civ.  Code,  §  156.) 

He  may  remove  his  family  from  the  homestead  at  will,  sub- 
ject only  to  the  selection  of  a  reasonable  place  of  residence.  He 
may  manage  and  control  the  common  property,  and  over  the 
homestead  may  with  propriety  exercise  acts  of  ownership,  which 
in  another  would  be  evidence  of  an  adverse  holding,  but  which 
in  the  husband  indicate  the  assertion  of  the  mutual  rights  of 
the  parties  to  the  marital  relation. 

Section  370  of  the  Code  of  Civil  Procedure  gives  to  a  married 
woman  a  right  to  sue  alone,  when  the  action  is  against  her  hus- 
band, or  when  her  separate  property  or  her  right  or  claim  to  the 
homestead  is  concerned.  No  question  is  made  as  to  her  right 
to  sue  her  husband  where  her  right  to  the  homestead  is  invaded. 
The  remedy  is  given  where  her  right  is  invaded,  whether  by  the 
husband  or  a  stranger.  The  question  under  discussion,  how- 
ever, is  not  has  she  a  remedy?  but  may  her  right  be  invaded 
by  an  adverse  holding  on  the  part  of  the  husband  so  as  to  render 
such  remedy  necessary? 

It  would  seem  more  in  harmony  with  our  conception  of  the 
marital  relation  to  say  that  while  the  husband  remains  the  head 
of  the  family,  that  as  to  the  homestead  his  acts  of  possession  and 
control  will  be  taken  as  evidence  of  joint  ownership  with  the 
wife,  and  that  no  presumption  of  an  adverse  holding  can  be 
indulged  or  allowed.  If  he  may  hold  adversely  to  his  wife,  her 
right  to  the  homestead  can  be  determined  without  her  consent 
and  in  a  manner  different  from  that  contemplated  by  the  Code. 
Her  right  to  maintain  an  action  against  him,  upon  his  claiming 
adversely,  will  result  in  gauging  her  title,  not  by  the  certain 
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provisions  of  the  Code,  but  by  the  more  uncertain  oral  testi- 
mony of  witnesses.  The  acts  of  the  husband  in  controlling  the 
property,  in  themselves  innocent  and  proper,  will  be  liable  in 
after  years  to  be  tortured  into  evidence  of  an  adverse  holding, 
where  none  was  originally  designed.  All  necessity  for  vigilance 
between  husband  and  wife  in  guarding  their  property  rights, 
should  be,  as  far  as  may  be,  avoided.  Again,  if  the  husband  can 
hold  the  homestead  adversely  to  the  wife,  then  she  may  main- 
tain ejectment  for  its  recovery,  but  when  restored  to  possession 
her  husband  may  at  once  rightfully  remove  her  from  the  prem- 
ises, or  if  his  adverse  possession  shall  have  ripened  into  a  title, 
which  enables  him  to  prevail  in  an  action,  he  must  continue  to 
keep  her  out  of  possession,  or  she  may  again  file  a  declaration  of 
homestead  on  the  same  property,  and  start  anew  on  the  circuit 
of  strife  and  litigation. 

For  these  and  other  reasons  we  conclude  that  during  covert- 
ure, and  while  the  husband  remains  the  head  of  the  family, 
neither  party  to  the  marital  relation  can  hold  the  homestead 
adversely  to  the  other. 

There  is  nothing  in  the  record  to  show  that  B.  F.  Mauldin 
ever  claimed  the  homestead  adversely  to  plaintiff,  and  as  defend- 
ants are  estopped  from  claiming  adversely  against  the  former 
while  holding  under  the  lease,  so  they  cannot  claim  during  the 
same  period  against  plaintiff,  who  was  a  joint  owner  with  her 
husband  of  the  title  and  property,  out  of  which  their  estate  was 
carved,  and  into  the  possession  of  which  they  entered. 

Second  —  It  is  claimed  by  defendants  that  whatever  their  posi- 
tion as  to  plaintiff  may  have  been  prior  to  the  deed  from  Mauldin 
of  October  25, 1876,  since  the  execution  and  delivery  of  that  deed 
they  have  been  in  the  adverse  possession  of  the  property,  and  as 
more  than  five  years  had  elapsed  between  the  delivery  of  the 
deed  and  suit  brought,  plaintiff's  right  is  forever  barred. 

An  essehtial  element  of  the  adverse  possession  which  will  set 
the  Statute  of  Limitations  in  motion  is,  that  it  be  open  and 
notorious,  as  well  as  continuous ;  it  must  be  of  such  a  character 
as  to  operate  as  a  notice  to  the  holder  of  the  true  title  that  pos- 
session is  held  under  a  claim  of  right.  The  acts  of  the  possessor 
should  indicate  clearly  that  he  holds,  not  for  the  true  owner  or 
in  subordination  to  his  title,  but  for  himself  and  in  opposition 
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to  such  owner.  The  acts  should  be  such  as,  when  proven  or 
admitted,  will  establish  an  ouster  of  the  owner.  He  must  be 
entitled  to  maintain  an  action  before  the  Statute  of  limitations 
will  run  against  him. 

He  has  a  right  also  to  be  reasonably  informed  of  the  claim 
set  up  against  him,  either  by  acts  or  words  before  the  statute 
will  run,  and  if  the  acts  of  the  party  in  possession  are  of  such  a 
character  as  reasonably  to  indicate  to  the  owner  that  the  holding 
is  not  adverse,  but  in  subordination  to  the  title,  the  statute  will 
not  run. 

In  the  present  case  the  defendants  were  in  possession  as 
tenants  under  leases  of  record,  and  which  would  not  expire 
until  January  1,  1884. 

In  1880  another  lease  for  ten  years  from  date  by  Mauldin  to 
defendants,  executed  and  acknowledged  by  all  the  parties  thereto, 
was  placed  on  record. 

Plaintiff  knew  defendants  were  in  possession  of  the  premises. 
This  was  sufficient  to  put  her  upon  inquiry;  such  inquiry,  if 
pursued,  showed  that  they  went  into  possession  as  tenants  of  her 
husband,  and  in  subordination  to  the  title  held  by  him  jointly 
with  herself. 

We  must  presume  her  to  have  known  that  under  section  326 
of  the  Code  of  Civil  Procvedure  the  possession  of  the  tenant 
is  deemed  the  possession  of  the  landlord,  not  only  during  the 
existence  of  the  lease,  but  for  five  years  after  the  termination 
of  the  tenancy.  Of  the  absolute  deed  which  her  husband  made 
to  defendants  and  which  was  never  recorded,  she  knew  nothing. 
Indeed,  its  existence  seems  to  have  been  studiously  concealed 
from  her. 

To  plaintiff  then,  the  possession  of  defendants  naturally 
presented  the  idea  of  subordination  to  the  right  or  claim  held 
by  her  to  the  homestead.  It  was  such  in  its  inception;  for 
ought  she  knew  or  could  learn,  it  remained  as  such  up  to  the 
death  of  her  husband. 

The  fact  that  the  leases  were  void  as  against  her,  avails  nothing 
in  favor  of  defendants.  He  who  enters  under  a  void  lease  is 
estopped  equally  with  him  who  holds  under  a  valid  instrument. 

It  is  true  the  defendants  testify  in  substance  that  they  only 
accepted  the  lease  of  January  20,  1880,  at  the  urgent  request 
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of  B.  ^.  Mauldin;  that  they  did  not  desire  it;  that  they  paid 
no  rent,  and  did  not  enter  into  possession  thereunder. 

We  assume  these  statements  to  be  true,  but  there  are  two 
answers :  — 

First — These  facts  were  unknown  to  plaintiff.  To  her  the 
case  was  only  presented  in  the  aspect  of  a  new  lease  for  a 
term  of  ten  years,  executed  by  her  husband  and  defendants 
upon  the  homestead. 

Under  the  facts,  as  they  then  appeared  to  her,  defendants 
could  not  set  up  an  adverse  title. 

Second  —  Placing  out  of  view  altogether  the  lease  of  1880, 
and  treating  it  as  never  having  been  made,  we  still  find  the 
lease  of  June  11,  1872,  for  ten  years  commencing  January  1, 
1874,  and  which  consequently  would  not  expire  until  January, 
1884,  and  which  leaves  defendants  as  against  plaintiff  in  no 
better  position. 

They  had,  it  is  true,  a  secret  conveyance  of  the  property,  but 
having  been  in  possession  under  the  lease,  the  plaintiff  having 
no  notice  of  the  deed  was  not  bound  thereby. 

An  entry  to  set  the  Statute  of  Limitations  in  motion  must  be  suf- 
ficiently open  and  notorious  to  give  the  owner  notice  of  the  hostile 
claim  and  possession  begun  thereunder,  and  it  must  be  hostile. 

The  owner  must  have  knowledge  of  the  adverse  entry,  or 
such  information  as  puts  him  upon  inquiry.  (Sedgwick  & 
Wait  on  Trial  of  Title  to  Land,  §  730.) 

"Such  knowledge,  or  the  means  by  which  such  knowledge 
may  be  attained,  must  be  brought  home  to  the  person  who  was 
seized  or  possessed  of  the  land,  because  the  statute  proceeds  on 
the  ground  that  he,  knowing  that  a  cause  of  action  exists  in  his 
favor  for  the  intrusion,  yet  acquiesces  in  it,  and  does  not  attempt 
to  regain  the  possession  of  his  land  in  the  mode  provided  by 
law.  A  clandestine  entry  or  possession  will  not  set  the  statute 
in  motion,  because  the  owner  of  the  land  cannot  be  said  to  have 
acquiesced  in  the  wrongful  entry  or  possession.  The  owner  will 
not  be  condemned  to  lose  his  land,  because  he  has  failed  to  sue 
for  its  recovery  when  he  had  no  notice  that  it  was  held  or 
claimed  adversely.^*     {Thompson  v.  Pioche,  44  Cal.  508.) 

These  views  are  conclusive  of  the  right  of  defendants  to  recover 
on  their  claim  of  adverse  possession  and  of  the  whole  case. 
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The  instructions  of  the  learned  judge,  who  tried  the  cause  in 
the  court  below,  afford  defendants  no  ground  for  complaint. 

The  judgment  and  order  denying  a  motion  for  a  new  trial 
should  be  affirmed. 

Belcheb,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  9602.    Department  One.— August  27,  1885.] 

SAMUEL  KEYBERS,  Appellant,  v.  JOHN  Mc- 

COMBER,  Respondent. 

Justice's  Coubt — Judgment — Jurisdiction  Must  Affibmativblt  Ap- 
PEAB. — A  Justice's  Court  is  an  inferior  court,  and  a  party  relying 
upon  or  claiming  any  right  under  its  judgments  must  affirmatively 
show  its  jurisdiction. 

Id. — Summons — ^Defective  Statement  in — ^Voidable  Judgment — De- 
fault.— ^The  summons  in  an  action  in  a  Justice's  Court. for  a  tres- 
pass on  land  contained  a  statement  that  in  case  of  the  defendant's 
failure  to  answer,  *'  the  plaintiff  would  take  judgment  for  the 
amount  claimed  in  the  complaint."  Held,  that  a  judgment  by  de- 
fault rendered  after  a  personal  service  on  the  defendant  was  void- 
able only  and  could  not  be  collaterally  attacked. 

Exemption  fbom  Execution  a  Personal  Pbivileoe. — Exemption  of 
property  from  execution  is  a  personal  privilege  which  may  be 
claimed  or  waived  at  the  option  of  the  debtor. 

Id. — ^How  AND  WHEN  MUST  BE  CLAIMED. — Where  a  debtor  has  more 
property  of  a  particular  kind  than  is  exempt  from  execution,  and  a 
writ  is  levied  upon  a  portion  thereof,  leaving  as  much  as  the  law 
exempts,  and  thereafter  the  debtor  claims  as  exempt  a  portion  of 
the  property  levied  upon,  the  residue  in  the  hands  of  the  officer 
being  insufficient  to  satisfy  the  writ,  the  debtor  to  make  good  his 
claim  of  exemption  must  offer  to  surrender  to  the  officer  the  other 
property  of  the  same  general  kind  subject  to  execution,  or  so  much 
as  may  be  necessary  to  satisfy  the  writ,  and  failing  to  do  so  he  is 
not  entitled  to  recover  against  the  officer  for  an  unlawful  seizure. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Beatiy,  and  S,  C.  Denson,  for  Appellant. 

A.  P,  Catlin,  and  TV,  C.  Crosette,  for  Respondent, 
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Seabls^  C.  —  This  is  an  action  to  recover  possession  of  two 
horses,  their  harness,  and  a  quantity  of  wood ;  or  if  a  delivery 
thereof  cannot  be  had,  the  value  thereof  and  damages  for  deten- 
tion. 

Defendant  had  judgment.  The  appeal  is  from  this  judgment, 
and  the  case  rests  upon  the  judgment  roll. 

The  demanded  property  was  taken  by  the  defendant  as  a  con- 
stable under  an  execution  regular  in  form  and  valid  on  its  face, 
issued  from  a  Justice  Court  against  the  property  of  plaintiff. 
Plaintiff  contends  the  taking  was  wrongful,  and  bases  his  claim 
upon  two  grounds :  — 

1.  That  the  summons  was  fatally  defective  in  this:  The 
action  was  for  damages  on  account  of  trespass  upon  land,  and 
the  summons,  in  other  respects  in  due  form,  instead  of  a  notice  ns 
required  in  such  cases  by  subdivision  6  of  section  844  of  the 
Code  of  Civil  Procedure,  that  if  defendant  (plaintiff  here)  failed 
to  answer,  the  plaintiff  would  "  apply  to  the  court  for  the  relief 
demanded  "  contained  the  notice  specified  in  subdivision  4  of  the 
same  section,  viz.,  that  in  case  of  failure  to  answer  plaintiff  would 
take  judgment  for  $299,  that  being  the  sum  claimed  in  the  com- 
plaint. 

2.  That  conceding  the  regularity  of  the  judgment  against  him, 
the  two  horses  and  their  harness  were  exempt  from  execution. 

First,  as  to  the  validity  of  the  judgment.  A  Justice  Court  is 
an  inferior  court,  and  its  jurisdiction  must  be  shown  affirmatively 
by  a  party  relying  upon  or  claiming  any  right  under  its  judg- 
ments. (Jolley  V.  Foltz,  34  Cal.  321.)  No  presumption  will  be 
indulged  in  favor  of  the  jurisdiction  of  inferior  courts.  (King 
V.  Randleit,  33  Cal.  318.) 

In  Superior  Courts,  the  presumption  is  in  favor  of  the  regu- 
larity of  their  proceedings  and  of  their  jurisdiction,  and  he  who 
challenges  either  must  show  affirmatively  the  grounds  of  his 
objection. 

It  does  not  follow,  however,  that  the  rule  of  decision  differs 
upon  the  same  facts  when  ascertained.  It  is  only  in  the  mode 
of  ascertaining  them  that  the  distinction  exists. 

In  a  court  of  record  a  given  fact  is  presumed,  but  when  shown 
by  the  record  not  to  exist,  error  is  made  to  appear;  in  a  Justice 
Court  the  same  fact  must  be  proven,  or  it  will  be  presi^med  not 
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to  exist,  and  like  error  is  manifest.  It  has  been  said  that  the 
"law  required  courts  of  special  jurisdiction  to  follow  the  rules 
which  create  and  govern  them,  and  that  that  which  in  a  court 
of  general  jurisdiction  would  be  a  mere  irregularity,  would  abso- 
lutely deprive  the  former  of  all  jurisdiction.'^  {Whitwell  v. 
Barhier,  7  Cal.  54.)  Similar  language  may  be  found  in  a  num- 
ber of  cases,  but  an  examination  shows  that  in  most  of  them 
it  is  used  to  illustrate  the  doctrine  that  in  courts  of  record  facts 
not  appearing  will  be  presumed  to  exist,  and  their  non-appear- 
ance will  be  treated  as  a  mere  irregularity,  while  their  absence 
in  cases  arising  in  inferior  tribunals  will  be  deemed  fatal  to  the 
validity  of  the  proceedings.  If  it  appears  upon  the  face  of  the 
proceedings  that  a  court  of  record  had  no  jurisdiction,  manifestly 
it  must  be  as  fatal  to  a  judgment  as  would  the  absence  of  the 
same  fact  in  a  court  of  limited  jurisdiction. 

We  are  not  now  referring  to  the  distinctions  made  in  reference 
to  jurisdiction  of  the  subject-matter  in  different  courts,  but  to  the 
jurisdiction  of  the  person. 

The  latter  in  this  State  is  gained  in  ordinary  civil  actions  in 
courts  of  original  jurisdiction  through  the  instrumentality  of  a 
summons,  except  in  cases  of  voluntary  appearance. 

The  summons  in  cases  arising  in  our  Superior  Courts  is  in 
substance  the  same  as  those  issued  from  Justice  Courts.  Each 
is  required  to  contain  the  same  notice  to  the  defendant,  viz.,  in 
cases  arising  on  contract  for  the  recovery  of  money  or  damages 
only,  that  if  defendant  fails  to  answer  judgment  will  be  taken 
against  him  for  the  sum  claimed,  stating  it.  In  other  actions  a 
notice  that  unless  defendant  so  appear  and  answer,  the  plaintiff 
will  apply  to  the  court  for  the  relief  demanded.  (Code  Civ.  Proc. 
§§  407, 844. )  Jurisdiction  of  the  person  of  the  defendant  is  gained 
alike  in  the  Superior  and  Justice  Courts  by  service  of  the  summons. 
Against  his  consent  jurisdiction  can  be  gained  in  no  other  manner. 

The  requirements  of  the  summons  as  to  the  notice,  being  the 
same  in  both  courts,  if  we  are  correct  in  our  conception  of  the 
principal  involved,  it  necessarily  follows  that  if  the  error  com- 
plained of  appeared  affirmatively  upon  the  record  of  a  Superior 
Court  to  the  exclusion  of  every  presumption,  it  should  receive 
precisely  the  same  interpretation  as  would  be  given  to  it  in  a 
Justice  Court. 
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In  this  view  of  the  case  the  question  for  decision  is,  was  the 
judgment  of  the  Justice  Court  void  or  only  voidahlei  That  the- 
notice  contained  in  the  summons  was  defective,  and  that  the  judg- 
ment was  erroneous  and  subject  to  be  set  aside  by  the  justice 
or  reversed  on  appeal  is  conceded  on  all  hands.  It  was  certainly 
voidable. 

Was  it  void?  The  summons  and  complaint  were  properly 
served  upon  defendant ;  he  failed  to  answer,  a  trial  was  had  and 
judgiiient  was  rendered  against  him  for  $299,  the  sum  demanded 
in  the  complaint  and  specified  in  the  summons.  The  court  had 
jurisdiction  of  the  subject-matter  of  the  suit,  and  if  the  summons 
is  to  be  deemed  as  suflficient  to  give  jurisdiction  of  the  person  of 
the  defendant,  then  the  judgment  being  such  as  the  justice  had  a 
right  to  render,  though  irregular '  and  subject  to  reversal,  was 
valid  and  binding  until  directly  attacked,  and  is  not  subject  to 
review  in  this  collateral  proceeding. 

In  State  of  California  v.  Waodlief,  2  Cal.  242,  the  summons 
required  defendant  to  answer  in  thirty  days  instead  of  forty,  as 
by  statute  required,  and  was  in  other  respects  defective,  and  this 
court  held  it  was  insufficient  to  support  a  judgment  by  default. 
This  case,  however,  came  up  by  a  direct  appeal  from  the  judg- 
ment, and  cannot  be  considered  as  concluding  a  case  in  which  the 
question  arises  collaterally. 

Porter  v.  Herman,  8  Cal.  619,  is  to  the  same  efifect,  and  the 
question  arose  in  like  manner.  People  v.  Weil,  53  Cal.  253, 
also  came  up  on  appeal,  and  a  like  doctrine  was  maintained. 
In  Polach  v.  Hunt,  2  Cal.  193,  the  summons  was  defective  and 
the  court  below  permitted  it  to  be  amended.  On  appeal  it  was 
urged  that  the  summons  did  not  contain  a  similar  notice  to 
defendant,  as  that  now  required  by  the  Code,  and  that  the  court 
gained  no  jurisdiction.  This  position  was  overruled  and  the 
action  of  the  court  below  was  approved.  In  Ward  v.  Ward, 
59  Cal.  141,  the  appeal  was  from  an  order  vacating  a  judgment 
by  default,  entered  in  an  action  upon  a  contract  of  marriage, 
and  the  summons  was  defective  in  substantially  the  same  par- 
ticular as  here,  and  the  court  say :  "  We  have  no  doubt  that  the 
entry  of  a  judgment  by  default  in  the  absence  of  a  notice  in  the 
summons  that  in  case  the  defendant  failed  to  appear  and  answer 
within   the   time  prescribed   by  law,   the  plaintiff  would  take 
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judgment  for  the  sum  demanded  in  the  complaint,  was  at  least 
such  an  irregularity  ae  would  justify  the  court  in  vacating  the 
judgment." 

But  from  the  cases  above  enumerated  we  can  make  but  little 
progress  in  an  inquiry  directed  solely  to  the  validity  of  a  judg- 
ment when  collaterally  attacked.  "While  it  is  advisible  in  all 
cases  to  literally  comply  with  the  provisions  of  the  Code,  nothing 
short  of  a  substantial  departure  therefrom  can  properly  be  held 
to  be  fatal  to  a  proceeding  under  it.  'Its  provisions  and  all 
proceedings  under  it  are  to  be  liberally  construed,  with  a  view 
to  effect  its  objects  and  to  promote  justice.*"  {Shinn  v.  Cum- 
mins,  65  Cal.  97.)  Such  errors  as  are  not  prejudicial  to 
parties  are  to  be  disregarded  everywhere,  and  those  which  are 
prejudicial  when  committed  by  a  court  having  jurisdiction 
to  act  must  be  taken  advantage  of  by  direct  proceedings. 

In  this  case  the  summons  was,  save  in  the  one  respect,  regular. 
It  was  served  with  the  complaint.  The  defendant  was  thereby 
apprised  of  the  nature  and  scope  of  the  action,  of  the  time  and 
place  for  answer,  and  the  amount  or  sum  of  money  sought  to 
be  recovered. 

The  summons  was,  we  think,  so  far  regular  as  to  confer 
jurisdiction  of  the  person  of  defendant  upon  the  court,  and 
make  it  a  duty  of  the  former  to  combat  the  proceedings  if  he 
would  not  be  bound  by  them.  It  cannot  be  likened  to  a  case 
in  which  there  is  no  service,  and  in  which  a  defendant  may  not 
be  aware  of  the  proceedings  against  him,  but  is  a  case  of  service 
of  an  irregular  process,  which  might  have  been  amended,  because 
irregular  and  not  void,  or  might  have  been  set  aside  by  the 
court  from  which  it  issued,  or  on  an  appeal,  but  which  could 
not  be  entirely  ignored;  which  was  in  short  voidable  and  not 
void,  and  therefore  the  judgment  predicated  upon  it  cannot  be 
attacked  in  this  collateral  proceeding.  The  following  cases, 
though  not  directly  in  point,  have  a  bearing  on  the  question: 
Dorente  v.  SulUvafij  7  Cal.  279 ;  Chemung  Canal  Bank  v.  Judoon, 
4  Seld.  254;  DraJce  v.  DuvenicJc,  45  Cal.  455;  Freeman  on 
Judgments,  §§  126-135 ;  Sacramento  Savings  Bank  v.  Spencer, 
53  Cal.  740;  Cloud  v.  El  Dorado  County,  12  Cal.  135. 

Second  —  As  to  the  exemption  of  the  two  horses  and  their 
harness. 
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Plaintiff  was  a  farmer  and  had  eight  work  horses,  besides  a 
number  of  colts.  His  sons  managed  the  farm  on  shares.  One 
of  his  sons  was  at  Folsom  with  a  four-horse  team  when  defend- 
ant, as  constable,  levied  upon  and  took  into  possession  the  two 
lead  horses  and  their  harness,  under  an  execution  regular  in 
form  and  against  the  property  of  plaintiff. 

On  the  16th  day  of  November,  1883,  plaintiff  served  a  written 
notice  upon  defendant,  claiming  the  two  horses  and  their  harness 
as  exempt  from  execution  under  subdivision  3  of  section  690 
of  the  Code  of  Civil  Procedure.  He  did  not  tender  defendant  any 
of  the  other  horses,  or  any  property  in  lieu  of  the  two  horses  levied 
upon.  Defendant  delivered  the  horses  and  harness  to  plaintiff 
on  the  19th  of  November,  1883,  three  days  after  the  demand. 

Under  the  third  subdivision  of  section  690  of  the  Code  of 
Civil  Procedure,  two  horses  and  their  harness  of  plaintiff,  a 
farmer,  were  exempt  from  execution. 

This  exemption  was  a  personal  privilege  of  plaintiff  which  he 
could  claim  or  waive  at  his  pleasure. 

Having  more  horses  than  the  number  exempt  by  law,  plaintiff 
had  a  right  to  elect  which  he  claimed  as  exempt.  It  was  not 
incumbent  upon  him  to  make  the  election  at  the  date  of  the 
levy,  for  so  far  as  appears,  he  was  not  present  thereat;  but  it 
devolved  upon  him  to  do  so  within  a  reasonable  time  after  notice 
of  such  levy. 

This  he  did,  and  six  days  after  the  levy  gave  notice  to  the 
officer  that  he  claimed  the  two  horses  and  their  harness  as 
exempt  from  execution. 

In  the  absence  of  a  showing  to  the  contrary,  this  notice  will 
be  deemed  to  have  been  in  time. 

Where  the  debtor  has  more  of  a  particular  kind  of  property 
than  is  exempt  from  execution,  he  may  select  which  he  will 
claim,  but  in  doing  so,  "  according  to  a  preponderance  of  authori- 
ties, the  defendant,  in  claiming  the  right  of  selection,  must  offer 
to  surrender  to  the  officer  the  other  property  in  his  hands  sub- 
ject to  execution."  (Freeman  on  Executions,  §  212;  Smothers 
V.  Holly,  47  111.  331;  Bonnell  v.  Bowman,  53  111.  460.)  There 
would  seem  to  be  reason  in  this  requirement. 

We  should  not  lose  sight  of  the  beneficicnt  objects  of  the  exemp- 
tion laws,  or  do  or  say  ought  to  abridge  the  rights  secured  thereby. 
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On  the  other  hand,  the  wise  provisions  of  tliese  laws  should 
not  be  used  as  a  means  for  unjustly  shielding  property  not 
exempt  from  the  claims  of  creditors. 

It  is  quite  proper  to  give  the  debtor  a  reasonable  time  within 
which  to  make  his  selection  of  that  which  he  will  claim ;  but  if 
he  does  not  do  so  at  the  time  a  levy  is  made,  the  opportunities 
and  temptations  to  dispose  of  property  not  levied  upon,  or  place 
it  beyond  the  pale  of  the  law,  and  then  claim  as  exempt  that 
which  has  been  taken  in  execution,  becomes  great,  and  if  yielded 
to  may  result  in  a  fraud  upon  creditors. 

If  the  exemption  is  claimed  at  the  time  of  levy,  there  being 
other  property  of  the  same  kind  not  claimed,  it  is  reasonable  to 
suppose  the  oflBcer  holding  an  execution  will  levy  upon  that  not 
claimed,  and  his  opportunity  to  do  so  should  not  be  abridged  by 
reason  of  the  claims  of  exemption  being  asserted  at  a  later  date. 

We  hold,  therefore,  where,  as  in  this  case,  the  debtor  has  more 
property  of  a  particular  kind  liable  to  seizure  than  is  exempt 
from  execution,  and  a  writ  is  levied  upon  a  portion  only  thereof, 
leaving  as  much  as  is  by  law  exempt,  and  thereafter  the  debtor 
for  the  first  time  claims  as  exempt  the  property  levied  upon  or 
a  portion  thereof,  and  leaving  in  the  hands  of  the  officer  a  less 
quantity  than  is  necessary  to  satisfy  his  writ,  then,  and  in  that 
case,  the  debtor  to  make  good  his  claim  of  exemption  must  offer 
to  surrender  to  the  ofl&cer  the  other  property  in  his  hands  of  the 
same  general  kind,  subject  to  execution,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  writ,  and  failing  to  do  so,  as  in 
this  case,  he  is  not  entitled  to  recover  against  the  officer. 

We  limit  the  rule  as  above  to  cases  where  the  judgment  debtor 
has  other  property  of  the  particular  kind  taken,  for  the  reason 
that  the  facts  of  this  case  do  not  require  us  to  extend  the  inquiry 
to  cases  where  a  judgment  debtor  may  have  property  of  a  differ- 
ent character  subject  to  execution,  and  in  the  consideration  of 
which,  questions  as  to  the  duty  of  the  debtor  to  assist  the  officer 
of  the  law  in  ferreting  out  his  property  may  arise. 

The  judgment  of  the  court  below  should  be  affirmed^ 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 

LXVn.    CAU— 26 
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[No.  0486.    Department  Two.— August  27,  1885.] 
GEOEGE  E.  WHITE,  Respondent,  v.  JOSEPH  H.  DISHER, 

Appellant. 

False  Witness  must  be  Distrusted — Instbuctions. — ^Under  section 
2061,  sub-division  3,  of  the  Code  of  Civil  Procedure,  a  witness  false 
in  one  part  of  his  testimony  is  to  he  distrusted  in  others,  and  an 
instruction  to  the  jury  that  such  a  witness  may  be  distrusted  is 
error. 

Id. — Presumption  as  to  Distrust — Function  of  Jury. — The  distrust 
which  is  cast  upon  a  witness  wilfully  false  in  a  material  part  of 
his  testimony  is  a  presumption  of  law  for  the  court,  with  which 
the  jury  have  nothing  to  do,  except  to  receive  and  act  upon  it.  It 
is  a  rebuttable  presumption,  however,  and  may  be  overcome  by 
facts  and  circumstances  of  which  they  are  the  sole  judges. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Trinity 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

W.  J.  Tintdn,  and  T.  L,  Carothers,  for  Appellant. 

C.  E.  Williams,  J.  W.  Philhrook,  L,  D,  Latimer,  and  Freder- 
ick S.  Straiton,  for  Respondent. 

Searls,  C.  —  Action  to  recover  damages  on  breach  of  con- 
tract. Plaintiff  had  verdict  and  judgment  for  $714  and  costs. 
Defendant  moved  for  a  new  trial,  which  was  denied,  and  the 
appeal  is  from  final  judgment  and  order  overruling  motion  for 
new  trial. 

We  have  examined  the  several  errors  assigned  by  appellant, 
and  conclude  that  with  a  single  exception  they  are  not  supported 
by  law. 

The  exception  referred  to  is  as  follows:  — 

At  the  trial  defendant  asked  the  court  to  instruct  the  jury  in 
these  words :  — 

"A  witness  wilfully  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  his  other  testimony."  The  instruction  was 
modified  by  the  court  by  striking  out  the  words  "is  to,"  and 
inserting  in  lieu  thereof  the  word  "may,"  so  that  the  instruc- 
tion as  given  reads :  "  A  witness  wilfully  false  in  one  part  of  his 
testimony  may  be  distrusted  in  his  other  testimony." 

To  which  modification  of  the  instruction  defendant  excepted, 
and  the  ruling  is  assigned  as  error. 
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Section  2061  of  the  Code  of  Civil  Procedure,  subdivision  3, 
provides :  "  That  a  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others." 

The  rule  as  formulated  in  the  Code  is  substantially  the  same 
as  that  laid  down  by  law-writers  and  followed  by  the  courts 
prior  to  the  adoption  of  our  Codes. 

In  People  v.  Sprague,  53  Cal.  494,  the  court  say :  "  The  maxim 
falsus  in  wu>,  falsus  in  omnibus,  is  not  to  be  construed  as  author- 
izing a  court  to  charge  that  if  a  witness  perjures  himself  in 
respect  to  one  or  more  particulars,  the  jury  must  reject  all  his 
testimony.     (People  v.  Strong,  30  Cal.  156.) 

"  The  rule  is  that  the  jury  may  reject  the  whole  of  ilie  testi- 
mony of  a  witness  who  has  wilfully  sworn  falsely  as  to  a  mate- 
rial point,  that  is  to  say,  the  jury  being  convinced  that  a  witness 
haa  stated  what  was  untrue,  not  as  the  result  of  mistake,  or 
inadvertence,  but  wilfully  and  with  the  design  to  deceive,  must 
treat  all  his  testimony  with  distrust  and  suspicion,  and  reject  all, 
unless  they  shall  be  convinced,  notwithstanding  the  base  char- 
acter of  the  witness,  that  he  has  in  other  particulars  sworn  to 
the  truth. 

"  The  third  subdivision  of  section  2,061  of  the  Code  of  Civil 
Procedure  is  but  declaratory  of  the  rule  above  considered,  and 
by  requiring  a  jury  to  distrust,  necessarily  authorizes  them  to 
reject  all  the  testimony  of  such  a  witness  in  a  proper  case.^' 

In  that  case  defendant's  counsel  had  asked  the  court  to  instruct 
the  jury  in  the  language  of  the  Code,  and  the  court  had  added 
the  word  "wilfully'*  before  the  word  "false,"  and  the  contention 
in  this  court  was  as  to  the  propriety  of  such  addition,  and  it  was 
held  proper,  and  that  "the  word  *  wilfully'  did  not  change  the 
effect  of  the  instruction  as  offered."  People  v.  Soto,  59  Cal.  367, 
and  People  v.  Hicks,  53  Cal.  354,  are  to  the  same  general  effect. 

The  question  involved  in  the  present  case  is,  however,  some- 
what different  from  the  contention  in  those  cited. 

Here  the  law  provides  that  a  witness  wilfully  false  in  one 
part  of  his  testimony  is  to  be  distrusted,  not  that  the  jury  may  or 
may  not  distrust  his  testimony,  but  they  are  to  be  told,  that  as 
matter  of  law,  his  testimony  is  to  be  distrusted.  This  distrust 
forms  the  basis  or  standpoint  from  which  they  must  view  his 
testimony,  the  standard  by  which  to  weigh  his  utterances.     It 
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is  true  that  notwithstanding  this  legal  distrust  which  the  law 
casts  upon  a  witness  wilfully  false  in  a  material  part  of  his  testi- 
mony, the  jury  may  believe  him  upon  other  points  —  they  are  to 
be  the  sole  judges  as  to  that  —  there  may  be  abundant  reasons 
why  they  not  only  may,  but  why  they  should  believe  him  in  other 
particulars.  The  truth  is  not  to  be  rejected,  because  it  passes 
through  a  false  medium,  but  as  to  the  existence  of  the  tnith  the 
jury  is  the  sole  judge. 

The  jury  was  told  that  in  such  cases  a  witness  may  be  dis- 
trusted ;  the  law  says  he  is  to  be  distrusted,  that  is,  that  he  must 
be  distrusted.  A  thing  that  is  to  be,  must  be.  The  distrust 
which  is  cast  upon  a  witness  wilfully  false  in  a  material  part  of 
his  testimony  is  a  presumption  of  law  for  the  court,  and  with 
which  the  jury  has  nothing  to  do  except  to  receive  and  act 
upon.  It  is  a  rebuttable  presumption,  to  be  overcome  by  facts 
and  circumstances  of  which  they  are  the  sole  judges. 

The  word  "  may "  inserted  by  the  court,  was  not  synonymous 
with  the  "is  to,"  of  the  Code;  it  imported  to  the  jury  that  they 
might  or  might  not,  at  their  option,  distrust  a  witness,  wilfully 
false  in  one  portion  of  his  testimony,  when  as  matter  of  law 
they  must  distrust  him,  and  may  or  may  not,  notwithstanding 
such  distrust,  believe  him. 

The  law  presumes  every  man  accused  of  crime  innocent  until 
his  guilt  is  shown.  This  is  a  presumption  not  to  be  acted  upon 
or  rejected  by  a  jury  at  their  will  or  pleasure.  So  a  witness  wil- 
fully false  is  to  be  distrusted  by  a  jury,  and  with  this  distrust  as 
a  factor  in  the  problem,  they  may,  they  are  at  liberty  to,  believe 
or  not  to  believe  him  in  other  particulars. 

We  think  the  court  below  erred  in  its  modification  of  the 
instruction,  and  that  for  such  error  the  judgment  and  order 
should  be  reversed  and  a  new  trial  ordered. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for 
a  new  trial. 

Hearing  in  Bank  denied. 
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[No.  9721.     In  Bank.— August  27,  1885.] 

ALBERT  HEDGES  et  al..  Petitioners,  v.  SUPERIOR 
COURT  OF  YUBA  COUNTY,  Respondent. 

Contempt — Sufficiency  of  Affidavit — ^Violation  of  Injunction 
AGAINST  Corporation — Prohibition. — An  affidavit  in  contempt  pro- 
ceedings for  the  violation  of  an  injunction  restraining  a  corporation, 
its  officers,  agents,  superintendents,  managers,  servants,  and  em- 
ployees, from  the  commission  of  certain  acts,  did  not  state  that  the 
persons  complained  of  were  officers  or  servants  of  the  corporation; 
but  it  did  state  that  they  knew  of  the  issuance,  service,  and  effect 
of  the  injunction,  and  violated  it  in  contempt  of  the  authority  of 
the  court.  Held,  on  an  application  for  a  writ  prohibiting  the  re- 
spondent from  proceeding  in  the  matter,  that  the  affidavit  was  suffi- 
cient. 

Application  for  a  writ  of  prohibition.  The  facts  are  stated 
in  the  opinion  of  the  court. 

Cross  &  Simonds,  for  petitioners. 

The  affidavit  being  defective  in  not  stating  that  the  petitioners 
were  officers  of  the  corporation,  the  court  had  no  jurisdiction  over 
the  contempt  proceedings.     (Baichelder  v.  Moore,  42  Cal.  412.) 

E.  A.  Forbes,  Stabler  &  Bayne,  E.  A,  Davis,  and  7.  S.  Belcher, 
for  Respondent. 

The  affidavit  was  sufficient,  as  it  clearly  shows  that  the  peti- 
tioners wilfully  violated  the  injunction  with  full  knowledge  that 
their  act  had  been  enjoined.  {Oolden  Gate  Con.  M.  Co,  v. 
Superior  Gmrt,  65  Cal.  187.) 

Mybick,  J.  —  Application  for  a  writ  prohibiting  the  respond- 
ent from  proceeding  in  tlie  matter  of  an  alleged  contempt 
committed  by  the  petitioners.  An  injunction  had  been  issued 
and  served  restraining  a  corporation,  its  officers,  agents,  super- 
intendents, managers,  servants,  and  employees  from  the  com- 
mission of  certain  acts.  The  affidavit  on  which  the  contempt 
proceedings  were  based  did  not  in  terms  state  that  the  petitioners 
herein  were  officers,  agents,  superintendents,  managers,  servants 
or  employees  of  the  corporation ;  but  it  did  state  that  they  had 
full  knowledge  of  the  issuance,  service,  and  effect  of  the  injunc- 
tion, that  they  worked  the  mine  of  the  corporation,  and  that 
they  did  the  acts  complaiuccl  of  in  violation  of  the  injunctioa 
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and  in  contempt  of  the  authority  of  the  court  issuing  it.  We 
cannot  presume,  for  the  purposes  of  issuing  the  writ  prayed  for, 
that  the  petitioners  went  upon  the  ground  of  the  corporation 
without  its  authority  and  committed  a  trespass,  and  worked  its 
mine  "with  a  high  hand;'^  but,  rather  that  they  went  in  and 
worked  the  mine  with  the  consent  and  approbation  of  the  owner ; 
that  their  operations  were  permitted  if  not  approved  and  author- 
ized. Tested  by  the  rules  of  law  as  to  a  writ  of  prohibition, 
we  think  the  affidavit  sufficient. 
Writ  denied. 

Morrison,  C.  J.,  McKee,  J.,  and  McKinstry,  J.,  concurred. 


[No.   11012.    Department  Two.— August  28,   1886.] 

EMPIKE  GOLD  MINING  COMPANY,  Respondent,  v. 

BONANZA  GOLD  MINING  COMPANY,  Appellant. 

Mining  Claim — ^Trespass — Measube  op  Damages. — ^The  measure  of 
damages  in  an  action  for  trespass  on  a  mining  claim  is  the  amount 
of  money  that  will  fully  compensate  the  plaintiff  for  all  detriment 
proximately  caused  by  the  trespass. 

Id. — NoBMiNAL  Damages. — The  trespass  being  proved,  the  law  presumes 
nominal  damages;  and  the  defendant  cannot  justify  his  act,  and 
obtain  a  verdict,  by  showing  that  the  value  of  the  ore  extracted 
from  the  claim  was  less  than  the  expense  of  extracting  it. 

Evidence — Impeachment  of  Witness. — Affidavits  or  letters  of  a  wit- 
ness which  tend,  although  in  a  slight  degree,  to  contradict  his  tes- 
timony, are  admissible  for  that  purpose. 

Costs — Taxing — Order — ^Appeal. — An  order  on  a  motion  to  tax  a  cost 
bill,  made  after  the  rendition  and  entry  of  final  judgment,  can  be 
reviewed  only  on  a  direct  appeal  therefrom. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sierra 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

John  Oale,  for  Appellant. 

Van  Clief  &  Wehe,  for  Respondent. 

Searls,  C.  —  Action  to  recover  damages  for  trespass  upon  a 
mining  claim,  and  to  obtain  an  injunction  restraining  defendant 
from  the  commission  of  like  trespasses.  Plaintiff  had  verdict  and 
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judgment  for  $5,000  and  costs  taxed  at  $1,344.45.  Of  the  sum 
taxed  as  costs,  $926  was  for  expenses  of  a  survey  made  under 
an  order  of  the  court  upon  application  of  plaintiff  and  for  its 
benefit.  Defendant  moved  for  a  new  trial  which  was  denied,  and 
the  appeal  is  taken  from  final  judgment  and  order  denying 
motion  for  new  trial. 

Appellant  claims  that  the  verdict  is  unsustained  by  the  evi- 
dence, wholly  inconsistent  with  the  instructions  of  the  court,  and 
apparently  given  under  the  influence  of  prejudice  and  passion. 

Piaintifif  and  defendant  were  the  owners  of  adjoining  mining 
claims,  which  were  worked  by  drifting  beneath  the  surface. 
Defendant  had  worked  beyond  its  line  and  upon  the  claim  of 
plaintiff.  The  damage  sustained  by  plaintiff  thereby  was  the 
problem  which  the  jury  was  required  to  solve. 

Those  familiar  with  this  character  of  mining  will  readily 
comprehend  the  difficulties  in  the  way  of  determining  the  value 
of  the  material  removed.  The  operations  are  mainly  carried  on 
through  underground  tunnels,  drifts,  and  works  not  open  to 
inspection,  and  to  which  the  public  has  no  access.  The  pay-dirt, 
as  it  is  termed,  usually  of  limited  quantity,  is  removed  to  the 
surface  to  be  washed,  and  in  paying  mines,  being  of  large  value 
compared  with  its  bulk,  is  frequently  washed  by  the  owner,  or 
some  trusted  agent,  who  alone  can  know  with  certainty  the 
value  of  the  proceeds.  These  and  several  other  causes  conspire 
to  prevent  the  introduction  by  the  party  injured  in  such  cases  of 
testimony  precise  in  character. 

The  most  that  can  or  should  be  demanded  is  to  require  such 
probative  facts  as  best  tend  to  illustrate  and  demonstrate  the 
ultimate  object  in  view.  To  the  eye  of  the  experienced  miner, 
the  appearance  of  the  gravel  with  which  he  is  entirely  familiar 
may  afford  some  indication  of  its  value — its  situation  in  the 
mine — whether  upon  or  off  the  channel  —  near  or  remote  from 
the  bed-rock,  the  value  of  ground  adjoining  or  in  close  proximity, 
are  circumstances  which  with  many  others  are  proper  to  be  con- 
sidered by  a  jury  and  are  frequently  the  best  and  only  evidence 
within  reach.  If  this  class  of  circumstances,  all  converging  on 
the  very  point  at  issue,  tend  to  exaggerated  results,  it  will  gen- 
erally be  found  that  the  party  whose  acts  are  complained  of  is 
possessed  of  all  the  necessary  facilities  for  correcting  the  error. 
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In  the  case  at  bar  there  was  a  marked  and  substantial  con- 
flict in  the  testimony.  Witnesses  for  defendant  testified  very 
positively  to  facts  from  which  it  would  be  reasonable  to  suppose 
the  mining  ground  in  question  fell  short  of  paying  expenses,  while 
on  the  part  of  plaintiff  there  was  testimony  tending  to  a  state  of 
facts  in  support  of  a  larger  verdict  than  was  rendered  by  the  jury. 

Whether  the  jury  deemed  it  improbable  that  defendant  would 
have  continued  for  some  months  to  work  the  ground  of  its 
neighbor  at  a  heavy  loss  to  itself,  or  by  what  particular  process 
they  reached  their  verdict,  we  need  not  speculate,  provided 
always  there  was  ample  testimony  in  support  thereof. 

With  testimony  thus  conflicting,  a  jury  composed  as  we  may 
well  suppose,  in  part  at  least  of  miners,  was  peculiarly  qualified 
to  deal,  and  we  should  not  feel  authorized  to  disturb  their  ver- 
dict merely  because  upon  the  face  of  the  record  we  might  feel 
like  coming  to  a  different  conclusion. 

Appellant  seems  to  lay  some  stress  upon  the  fact  that  the 
instructions  of  the  court  were  of  such  a  character  as  to  demand 
a  different  verdict. 

The  only  instruction  asked  by  the  plaintiff,  so  far  as  appears 
in  the  record,  was  to  the  effect  that  if  the  defendant  entered  upon 
plaintiff's  claim,  and  dug  and  removed  gold-bearing  earth  there- 
from, the  true  measure  of  damages  to  plaintiff  will  be  an  amount 
of  money  which  will  fully  compensate  it  for  all  detriment  proxi- 
mately caused  thereby. 

The  instruction  embodies  the  rule  laid  down  by  our  Civil 
Code  as  the  measure  of  damages  for  breach  of  an  obligation  aris- 
ing upon  contract.     (Civ.  Code,  §  3300.) 

No  rule  more  favorable  to  the  defendant  could  reasonably  be 
asked. 

The  instructions  given  at  the  request  of  defendant  from  one 
to  eight,  both  inclusive,  ware  quite  as  favorable  as  ought  to  have 
been  given,  and  one  of  them,  the  fourth,  was  entirely  too  favorable. 

It  was  to  the  effect  that  if  the  jury  found  the  necessary  ex- 
pense and  cost  of  digging  the  gold-bearing  earth  and  of  extract- 
ing the  gold  therefrom,  equaled  or  exceeded  the  value  of  the  gold 
dust  extracted,  they  should  find  for  the  defendant. 

We  do  not  think  the  question  of  trespass  or  no  trespass  is  to 
be  determined  on  the  basis  of  profit  and  loss. 
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For  every  trespass  upon  real  property  the  law  presumes 
nominal  damages.     (Atwood  v.  Fricoi,  17  Cal.  38.)^ 

The  instruction  under  consideration  was  probably  based  upon 
the  rule  as  laid  down  in  Maye  v.  Yafpen,  23  Cal.  306,  in  which 
the  court  says :  — 

"The  complaint  in  the  case  alleges  that  the  defendants  at 
divers  times  wrongfully  entered  upon  a  portion  of  plaintiff's 
mining  claim  and  extracted  the  gold  and  gold-bearing  earth 
from  a  portion  thereof,  which  gold  and  gold-bearing  earth  they 
wrongfully  carried  away  and  converted  to  their  own  use;  and 
the  value  of  the  gold  thus  carried  away  is  alleged  to  have  been 
$2,000.  No  demand  of  the  possession  of  the  gold  after  it  was 
separated  from  the  earth  appears  to  have  been  made  upon  i\\e 
defendants,  and  the  gravamen  of  the  action  appears  to  be  the 
injur)'  done  to  the  land  itself  by  the  acts  of  the  defendants.  The 
proper  rule  for  damages  in  a  case  like  the  present  is  the  value 
of  the  gold-bearing  earth  at  the  time  it  was  separated  from  the 
surrounding  soil  and  became  a  chattel.  ...  In  estimating 
these  damages  the  expense  of  extracting  the  gold  and  separating 
it  from  the  earth  after  it  is  first  moved  from  its  original  location 
is  to  be  deducted  from  the  value  of  the  gold  taken  out  of  the 
mining  ground  of  the  plaintiffs."  lliis  decision  was  afl&nned  in 
Goller  V.  Fett,  30  Cal.  482. 

The  complaint  in  this  case  is  substantially  the  same  as  in 
Maye  v.  Yappen,  and  there  is  no  disposition  to  question  the  doc- 
trine enunciated  in  that  case. 

The  rule  cannot,  however,  be  extended  so  as  to  entitled  a  de- 
fendant who  has  committed  a  trespass  to  justify  his  act  and  ob- 
tain a  verdict  by  showing  the  value  of  the  property  taken  to  be 
less  than  the  expense  of  its  severance  from  the  realty. 

There  was  no  error  in  the  admission  of  the  affidavit  and  letters 
of  Southerland  in  evidence.  He  was  superintendent  of  the  cor- 
poration defendant,  was  a  witness  at  the  trial,  had  testified  that 
he  did  not  know  he  was  working  on  plaintiff's  ground,  and 
that  he  did  not  order  the  tunnels  to  be  caved  to  prevent  a 
survey. 

The  affidavit  and  letters  tended  in  some  slight  degree  to  contra- 
dict his  testimony,  and  to  that  extent  and  for  that  purpose  were 
admissible. 
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Plaintiff  filed  a  cost  bill  in  the  case  including  therein  $926, 
as  costs  and  expenses  of  a  survey  made  by  plaintiff,  and  for  its 
benefit  under  an  order  of  the  court.  Judgment  in  the  cause  was 
entered  August  11,  1884.  On  the  16th  day  of  August,  1884, 
defendant  gave  notice  of  a  motion  to  tax  the  costs  on  the  ground 
that  the  items  aggregating  as  above  are  not  such  necessary  dis- 
bursements in  the  action  as  can  be  legally  claimed  as  costs  by 
plaintiff. 

On  the  15th  day  of  September,  1884,  the  court  entered  an 
order  as  follows:  "Motion  to  tax  costs  denied.  Ordered  that 
the  costs  of  the  survey  are  necessary  disbursements,  and 
that  the  costs  will  stand  as  taxed,*^  which  ruling  is  assigned  as 
error. 

It  is  objected  on  the  part  of  plaintiff  that  the  order  of  the  court 
refusing  to  strike  out  items  from  the  cost  bill,  being  a  special 
order  and  made  after  the  rendition  and  entry  of  final  judgment, 
is  an  appealable  order,  and  cannot  therefore  be  reviewed  except 
by  a  direct  appeal  therefrom.  Code  Civ.  Proc.  §  956;  Calder- 
v>ood  V.  Peyser,  42  Cal.  112 ;  Clarlc  v.  Crane,  57  Cal.  633,  and 
Dooly  V.  Norton,  41  Cal.  441,  are  relied  upon  in  support  of  the 
position  taken. 

This  court  had  previously  held  in  Lashy  v.  Davis,  33  Cal.  677, 
that  an  order  made  on  a  motion  to  retax  costs  is  not  appealable. 
It  is  not  an  order  made  after  final  judgment  within  the  meaning 
of  section  343  of  the  Practice  Act,  even  though  it  be  made  after 
the  entry  of  judgment,  for  in  legal  effect  the  order,  if  the  motion 
is  granted,  amounts  to  a  modification  or  amendment  of  the  judg- 
ment, or  in  other  words  becomes  a  part  of  it. 

If  the  motion  is  denied  the  error  is  none  the  less  in  the  judg- 
ment, and  can  be  reviewed  only  upon  an  appeal  from  the  judg- 
ment. Costs  are  included  in  and  constitute  a  part  of  the 
judgment,  and  hence,  though  ascertained  and  adjudged  by  the 
court  after  an  entry  of  judgment  by  the  clerk  have  been  made, 
yet  the  law  considers  such  action  of  the  court  as  having  pre- 
ceded the  final  judgment. 

In  Dooly  v.  Norton,  41  Cal.  441,  the  court  reviews  the  pre- 
vious cases  on  the  subject,  and  holds  that  an  order  made  on 
motion  to  retax  the  costs  in  an  action  is  a  proper  subject  for 
review  in  some  mode  in  this  court* 
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If  made  before  the  judgment  is  rendered  it  may  be  reached  by 
an  appeal  from  the  judgment,  but  if  made  after  the  entry  of 
judgment  it  is  an  order  after  final  judgment,  from  which  as  a 
special  order  an  appeal  will  lie,  thus  virtually  overruling  Lasky 
V.  Davis, 

The  reasoning  in  Calderwood  v.  Peyser,  42  Cal.  112,  and  Clark 
V.  Crane,  67  Cal.  633,  is  in  line  with  Dooly  v.  Norton. 

The  case  of  Flvbacher  v.  Kelly,  49  Cal.  116,  though  referring 
to  Lasky  v.  Davis  with  seeming  approval,  was  really  a  case  in 
which  the  motion  to  strike  out  a  cost  bill  was  made  before  the 
entry  of  judgment,  and  under  all  the  cases  could  only  be  reviewed 
by  an  appeal  therefrom. 

A  motion  to  tax  a  cost  bill  is  a  special  motion,  that  is  not  a 
proceeding  as  of  course  in  the  cause,  and  an  order  thereon  is  a 
special  order,  and  if  made  subsequent  to  the  rendition  and  entry 
of  final  judgment  can  only  be  reviewed  in  this  court  by  a  direct 
appeal  therefrom. 

This  rule  is  in  harmony  with  the  letter  and  spirit  of  the  Code 
of  Civil  Procedure. 

In  appeals  from  final  judgments  the  statement  or  bill  of  excep- 
tions may  be  framed  so  as  to  include  a  review  of  all  orders  prior 
to  the  entry  of  judgment,  but  as  to  orders  made  subsequent  to 
judgment,  and  which  may  and  usually  will  require  a  special 
statement,  and  that  too  frequently  after  the  time  for  statement 
on  appeal  has  expired,  the  inconvenience  in  practice  of  treating 
them  as  included  in  the  appeal  from  final  judgment  will  be  found 
a  serious  objection,  to  say  nothing  of  trenching  upon  the  tru^ 
intent  of  the  Code. 

We  think  the  objection  of  respondent  to  considering  the  ques- 
tion arising  on  the  cost  bill  well  taken.  The  judgment  of  the 
court  below  and  the  order  denying  defendant's  motion  for  a  new 
trial  should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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[No.  20094.     In  Bank.— August  28,   1885] 

THE  PEOPLE,  Appellant,  v.  JOHN  BICHARDS, 

Respondent. 

Conspiracy — One  Conspirator  may  be  Separately  Prosecuted — ^In- 
formation.— in  a  2)rosecution  for  conspiracy,  one  conapirator  may 
be  separately  informed  against,  tried,  and  convicted;  and  naming 
tiie  co-conspirator  does  not  render  the  information  bad. 

Id. — Conspiracy  to  Rob. — A  conspiracy  to  compel  a  third  person  to 
sign  a  bank  check,  and  then  to  take  it  from  him  by  force,  is  a  con- 
spiracy to  rob. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Attorney-Oeneral  Marshall,  Howell  C.  Moore,  and  J.  H. 
Campbell,  for  Appellant. 

Herrington  &  Bane,  for  Eespondent. 

McKiNSTRY,  J.  —  The  Superior  Court  sustained  a  demurrer 
to  an  information  which  is  in  words  and  figures  as  follows :  — 

"In  the  Superior  Court,  etc. 

"John  Eichards  is  accused  by  the  district  attorney  of  the 
county  of  Santa  Clara,  State  of  California,  by  this  information, 
of  conspiracy,  committed  as  follows :  — 

"The  said  John  Richards,  on  or  about  the  9th  day  of  Sep- 
tember, A.  D.,  1884,  at  the  county  and  State  aforesaid,  did 
conspire  with  one  David  Davis,  feloniously  and  by  means  of 
force  and  fear  to  take  certain  bank  checks  to  and  of  the  value 
of  $15,000  from  the  person  and  immediate  presence  of  one 
Henry  Miller,  the  owner  thereof,  against  the  will  of  said  Henry 
Miller;  and  immediately  theretofore,  and  for  the  purpose  of 
said  taking,  to  compel  said  Henry  Miller,  by  means  of  force  and 
fear,  to  draw,  make,  and  sign  said  checks;  and  said  defendant,  in 
pursuance  of  said  conspiracy,  and  to  effect  the  object  thereof, 
did  on  or  about  the  date  last  named,  proceed  from  the  town  of 
Hollister,  in  the  county  of  San  Benito,  State  of  California,  to 
the  city  of  Gilroy  in  the  county  of  Santa  Clara,  in  said  State, 
and  did  arm  and  disguise  himself,  and  on  the  13th  of  September, 
1884,  did  set  forth  from  said  city  of  Gilroy  along  the  road 
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leading  therefrom  to  the  certain  place  in  the  county  last  afore- 
said, known  as  Pacheco  Pass,  there  to  lie  in  wait  for  said  H^nr}- 
Miller,  and  consummate  the  purpose*  of  the  said  conspiracy, 
contrary  to  the  form,  force,  and  effect  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  State  of  California.^' 

From  the  judgment  on  demurrer  the  people  appealed. 

Counsel  for  respondent  make  the  point:  ''There  must  be 
two  persons  at  least,  charged  jointly  as  defendants  in  every 
information  for  conspiracy."  And  adds :  "  To  the  general  rule 
there  is  this  only  exception  —  one  can  only  be  charged  or  con- 
victed of  conspiracy  when  lie  is  charged  to  have  conspired  with 
persons  '  unknown  ^  or  beyond  the  jurisdiction  of  the  court.'' 

As  supporting  the  point,  respondent  cites  Pen.  Code,  §  1160, 
n.;  Russell  on  Crimes,  §§  492-548;  2  Bishop's  Criminal  Law, 
§§  188,  189 ;  1  Bishop's  Criminal  Procedure,  §§  963,  964. 

The  note  to  section  IIGO  of  the  Penal  Code  merely  lays 
down  certain  propositions,  not  necessarily  involving  the  one 
here  presented,  and  refers  to  adjudications  (mentioned  in  the 
text-writers  or  directly  cited  by  respondent)  to  sustain  such 
propositions. 

We  have  seen  no  edition  of  Russell  on  Crimes  divided  into 
sections.  In  the  eighth  American  edition  of  that  work  (Davis 
&  Metcalf )  it  is  said :  "  From  the  nature  of  conspiracy  it  is  an 
offense  which  cannot  be  charged  to  have  been  committed  by  one 
person  alone.  And  upon  this  ground  it  has  been  holden  that  a 
prosecution  for  a  conspiracy  cannot  be  maintained  against  a 
husband  and  wife  only,"  etc.  (Vol.  2,  p.  690.)  No  one  can 
dispute,  or  has  ever  disputed,  that  the  offense  cannot  be  com- 
mitted by  one  alone,  and  it  would  seem  that  the  husband  and 
wife  were  one  in  the  sense  that  they  could  not  conspire  without 
the  co-operation  of  another,  at  least. 

Section  189  of  1  Bishop's  Criminal  Law  does  not  bear 
upon  the  point,  nor  does  section  188  help  to  solve  the  precise 
question.  By  way  of  argument,  it  may  be  said,  because  one 
cannot  commit  a  conspiracy,  or  because  when  two  are  charged  as 
defendants,  the  acquittal  of  one  operates  an  acquittal  of  the 
other,  therefore,  the  indictment  must  be  against  two  persons, 
with  the  exceptions  that  one  may  be  informed  against  if  it  be 
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stated  in  the  information  that  the  other  conspirator  is  dead,  or 
unknown,  or  out  of  the  •  State.  The  argument  may  be  given 
such  force,  if  any,  as  it' is  entitled  to.  But  the  188th  section 
is  cited  by  counsel  as  authority  to  the  point  that  at  least  two 
must  be  charged  "as  defendants."  It  is  enough  to  say  that 
Mr.  Bishop  draws  no  such  inference  from  the  premises  by  him 
laid  down. 

Sections  963  and  964  of  1  Bishop's  Criminal  Procedure 
treat  of  "  steps  where  private  person  prosecutes,'^  and  "  steps  if 
prosecuting  officer.^'     They  do  not  speak  of  conspiracy  at  all. 

At  section  464,  (Vol.  1),  Mr.  Bishop  quotes  Starkie:  "An 
indictment  for  conspiracy  cannot  charge  the  offense  against  one 
only,  for  the  very  nature  and  essence  of  the  crime  exclude  the 
idea  of  its  commission  by  a  single  individual.  But  the  indict- 
ment may  allege  that  the  defendant,  together  with  other  persons, 
committed  the  offense.'^  Bishop  adds:  "So  that  even  here 
there  is  no  legal  necessity  for  proceeding  jointly  against  the  two 
or  more  conspirators.^'  And  in  section  225  of  the  Criminal 
Procedure  (Vol.  2),  the  same  learned  writer  very  clearly  inti- 
mates his  opinion  that,  upon  principal,  when  two  or  more  con- 
spirators are  living  and  within  the  jurisdiction,  one  of  them 
may  be  separately  indicted.  He  says :  "  The  conspirators  may, 
as  of  course,  be  jointly  indicted.  Nor,  if  they  are,  will  the 
court  generally  direct  that  they  be  separately  tried.  But  if 
one  of  two  dies,  the  living  one  may  be  indicted  and  tried,  and 
it  is  the  same  of  a  known  conspirator  where  the  other  is  un- 
known, and  probably,  it  is  legally  competent  to  indict  known  and 
arrested  conspirators  separately,  while  yet  the  court  might  inter- 
fere to  correct  so  inconvenient  and  unusual  a  course.''  If  one 
can  be  separately  indicted,  two  being  named  in  the  indictment  as 
conspirators,  the  indictment  is  sufficient  as  against  demurrer, 
whatever  action  the  court  might  assume  to  take  to  prevent  the 
practice. 

In  support  of  his  point  respondent's  counsel  also  cites  1 
Wharton  on  Criminal  Law,  §  431;  Wharton  on  Precedents  of 
Indictments,  607-673;  Wharton  on  Criminal  Evidence,  §  393. 

At  section  1388  of  his  Criminal  Law,  Dr.  Wharton  says: 
"  A  conspiracy  must  be  by  two  persons  at  least ;  one  cannot  be 
convicted  of  it  unless  he  has  been  indicted  with  persons  to  the 
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jurors  unknown."  And  the  same  learned  writer  employs  similar 
language  in  a  note  to  the  form  No.  607,  inserted  in  his  preced- 
ents. As  to  Wharton's  Criminal  Evidence,  here  again  there  is  some 
error  in  the  citation.     Section  393  does  not  relate  to  the  subject. 

In  a  note  to  the  statement  in  section  1388,  above  quoted, 
Wharton  cites  1  Hawk.  ch.  72,  and  a  large  number  of  reported 
decisions.  Assuming  that  by  "Hawk.  ch.  72,^'  is  intended  1 
Hawkins'  Pleas  of  Crown,  ch.  72,  it  is  there  only  laid  down  that 
under  the  statute,  21  Edw.  1,  one  person  alone  cannot  be  guilty 
of  conspiracy ;  and  therefore  no  prosecution  under  it  was  main* 
tainable  against  a  husband  and  wife  only.  (§  8,  p.  448.) 
Of  the  cases  cited,  Regina  v.  Thompson,  5  Cox  C.  C.  166,  only 
holds  that  where  an  indictment  charged  that  A,  B,  and  C  con- 
spired together,  with  divers  other  persons  to  the  jurors  unknown, 
and  no  evidence  was  offered  affecting  other  persons  than  A,  B, 
and  C,  and  the  jury  acquitted  B  and  C,  but  found  A  guilty,  A 
was  entitled  to  an  acquittal.  In  Reg,  v.  Mulcachy,  3  H.  L.  Cas. 
306,  the  defendant  was  indicted  with  five  other  persons.  Mul- 
cachy demurred  to  the  indictment,  because  the  overt  acts  were 
not  properly  set  out.  The  judgment  of  the  court  was  that  the 
objection  was  not  sufficient  in  law  to  prevent  the  defendant  from 
being  compelled  to  plead  to  the  indictment,  and  the  House  of 
Lords  affirmed  this  judgment.  In  the  course  of  an  opinion  Mr. 
Justice  Willes  said  —  what  is  everywhere  admitted  —  that  a  con- 
spiracy is  (in  the  absence  of  statutory  limitations),  an  agreement 
of  two  or  more  to  do  an  unlawful  act,  or  a  lawful  act  by  unlaw- 
ful means.  There  is  nothing  in  that  case  to  uphold  the  view 
of  counsel  for  the  respondent  in  the  case  at  bar.  If  R.  v.  Denton, 
cited  by  Wharton,  is  Reg.  v.  Inhabitants  of  Denton,  1  Dears. 
C.  C,  reserved,  p.  3,  it  is  merely  to  the  effect  that  where  an 
indictment  is  framed  on  an  act  of  Parliament,  and  the  act  is 
repealed  after  the  indictment  and  before  plea  pleaded,  a  judg- 
ment against  the  defendant  must  be  arrested.  United  States  v. 
Lyman  Cole  et  al.,  5  McLean,  513,  was  a  case  in  which  twelve 
persons  were  indicted  for  conspiracy  with  one  Pilley,  deceased. 
There  is  no  intimation  in  the  report  bearing  on  the  question  now 
before  us. 

Commonw.  v.  Irwin,  8  Phila.  380,  only  determined  that  to 
justify  a  conviction  on  a  count  charging  conspiracy,  the  jury 
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must  be  satisfied  that  there  was  an  unlawful  combination  by  the 
defendant  with  at  least  one  other  person. 

In  the  note  to  section  1388  of  Wharton's  Criminal  Law,  in 
which  the  foregoing  cases  are  cited,  reference  is  made  to  section 
305  of  Wharton's  Criminal  Pleading  and  Practice,  where  it  is 
said :  "  In  an  indictment  for  conspiracy,  less  than  two  cannot 
possibly  be  joined ;  a  wife  and  husband  together  not  being  suffi- 
cient. .  .  .  But  it  is  clear  that  one  defendant  may  be  tried 
alone,  when  his  co-conspirators  are  alleged  to  be  unknown,  or 
when  such  co-conspirators  are  dead,  or  absent,  or  previously  con- 
vided/'  From  section  305  we  are  referred  to  section  755  of  the 
same  book.  There  the  rule  is  laid  down :  "  In  riot  or  conspiracy 
there  cannot  be  a  conviction  of  a  single  defendant,  coupled  with 
an  acquittal  of  co-defendants,  unless  there  is  an  allegation  and 
proof  of  the  co-operation  of  parties  not  indicted"  In  a  note  to 
section  305,  in  addition  to  the  case  of  United  States  v.  Cole, 
reference  is  given  to  Reg,  v.  Gompertz,  92  Q.  B.  824;  Com,  v. 
Manson,  2  Ashm.  31;  State  v.  Sam,  2  Dev.  569,  and  State  v. 
Covington,  4  Ala.  603. 

In  Reg,  v.  Gompertz,  several  persons  were  indicted  together. 
It  was  held  that,  where  all  are  convicted,  if  one  shows  himself 
entitled  to  a  new  trial  on  grounds  not  affecting  the  others,  a  new 
trial  should  be  granted  to  all. 

In  Com.  V.  Manson  the  action  of  the  court  in  denying  a  sepa- 
rate trial  to  one  of  two  persons  jointly  indicted  for  a  conspiracy 
was  approved.  The  State  v.  Sam,  2  Dev.  569,  is  an  interesting 
case,  because  of  the  able  and  learned  opinion  rendered.  But 
there,  too,  the  actual  point  decided  was  that  on  an  indictment 
for  conspiracy  against  two  the  acquittal  of  one  is  the  acquittal 
of  the  other.  Nothing  is  said  in  the  opinion  which  directly  sus- 
tains the  view  contended  for  in  the  present  case,  that  an  indict- 
ment cannot  be  sustained  wherein  the  single  defendant  is  charged 
to  have  conspired  with  another  named  person,  unless  it  is  averred 
that  the  latter  is  dead  or  out  of  the  jurisdiction,  etc.  The  State 
y,  Covington,  4  Ala.  603,  only  holds  that  where  several  are 
indicted  and  found  guilty  of  a  conspiracy,  a  motion  in  arrest  of 
judgment  will  be  entertained  at  the  instance  of  any  one,  although 
the  others  are  not  in  court  and  may  have  escaped  from  custody. 

In  addition  to  the  text-books  above  mentioned,  counsel  for 


Digitized  by  VjOOQ IC 


Aug.  1885.]  People  v.  Richards.  417. 

respondent  also  cites  Rex.  v.  Kinnersley,  1  Strange,  193 ;  State 
V.  Eagan,  10  La.  An.  698;  People  v.  Olcott,  1  Am.  Dec.  168;  2 
Johns.  Cases,  301,  and  State  v.  McDonald,  10  Am.  Dec.  691 ;  1 
McCord,  532. 

Rex.  V.  Kinnersley  decides  that  where  two  are  indicted  for  a 
conspiracy  and  one  only  appears,  and  pleads  to  the  issue,  and  is 
found  guilty,  judgment  shall  be  given  against  him  before  the 
trial  of  the  other.  The  Louisiana  case  holds  that  a  judgment 
against  one  indicted  for  a  riot  with  three  co-defendants,  and 
"divers  other  persons  unknown*'  will  not  be  arrested  because 
his  co-defendants  were  found  "not  guilty."  Non  constat,  but 
he  may  have  been  guilty  of  a  riot  with  the  persons  unknown. 

It  was  held  in  People  v.  Olcott  that  where  one  of  three  per- 
sons, engaged  in  a  conspiracy  died  before  trial,  and  another  was 
acquitted,  the  survivor  might  be  tried  and  convicted. 

Staie  v.  McDonald  was  a  case  where  the  indictment  charged 
that  McDonald  and  another,  "together  with  divers  other  per- 
sons, to-wit,  to  the  number  of  five,"  had  committed  the  crime  of 
riot.  A  motion  in  arrest  of  judgment  was  made  "  simply  on  the 
ground  that  the  names  of  the  others  should  have  been  given,  or, 
if  unknown,  that  fact  should  have  been  expressly  stated."  In 
South  Carolina  a  riot  could  not  be  committed  by  less  than  three 
persons,  and  the  court  sustained  the  objection  taken  to  the 
indictment,  holding  in  effect  that  the  names  of  the  "others^' 
should  have  been  given,  or  their  names  declared  to  be  unknown. 
We  so  understand  that  case.  It  is  true  the  reporter  states  the 
indictment  was  against  the  defendant  and  two  others,  charging 
that  they  "together  with  other  persons,"  etc.  But  it  is  also 
stated  that  the  grand  jury  found  a  true  bill  against  the  defend- 
ant "  and  one  other  only/'  If  the  statements  could  be  construed 
to  mean  that  the  two  indicted  were  charged  to  have  committed 
the  riot  with  a  third  person  named,  "  together  with  others,"  etc., 
the  objection  to  the  indictment  would  not  have  been  sustained, 
because  the  name  of  a  third  person  was  given. 

In  the  last  case  the  court  said :  "  The  names  of  third  persons, 
if  they  are  necessary  to  the  constitution  of  the  offense,  or  consti- 
tute a  necessary  part  of  its  description,  should,  if  known,  be 
inserted/'  In  a  note  the  compiler  adds :  "  If  several  be  indicted 
for  a  riot,  and  the  jury  acquit  all  but  two,  they  must  acquit  them 
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also,  unless  it  be  charged  iii  the  indictment  that  these  committed 
the  riot,  together  with  some  other  person  not  tried  on  thai  indict- 
merit, ^^  (But  to  prevent  misapprehension,  see  Penal  Code  of 
California,  §  404,  which  makes  it  possible  for  two  persons  to 
create  a  riot.) 

It  has  sometimes  been  said  that  if  an  indictment  charges  a  con- 
spiracy against  a  defendant  committed  with  a  person  unknown, 
and  the  third  person  was  in  fact  known,  the  prisoner  must  be  ac- 
quitted. {State  V.  McDonald,  supra;  Chitty's  Criminal  Law,  212.) 

But  in  People  v.  Mather,  4  Wend.  230,  21  Am.  Dec.  122,  it 
was  held  that  if  the  co-conspirators  are  stated  to  be  unknown, 
the  indictment  is  good,  even  although  the  names  of  the  co-con- 
spirators must  actually  have  been  known  to  the  grand  jury. 

We  have  endeavored  to  go  over  carefully  all  the  cases  cited 
by  respondent  or  by  the  writers  to  whom  he  has  referred.  Of 
course  it  is  possible  that  we  have  failed  to  notice  isolated  expres- 
sions in  the  opinions  of  judges  which  might  be  deemed  to  favor 
the  view  of  counsel,  but  we  are  not  conscious  of  having  over- 
looked such  expressions.  In  no  one  of  the  cases  however  was  it 
decided  that  an  indictment  against  one  charged  as  a  conspirator 
was  defective  because  the  name  of  the  third  person,  with  whom 
the  defendant  was  charged  to  have  conspired,  was  given  in  the 
indictment.  If  there  were  no  precedents  for  an  indictment  or 
information  against  one  in  which  he  was  charged  with  another 
named  person,  the  respondent  would  be  entitled  to  the  benefit  of 
any  inference  which  could  fairly  be  drawn  from  that  circum- 
stance. But  when  a  case  is  only  new  in  instance,  but  not  new  in 
principle,  the  mere  failure  to  discover  a  precedent  in  which  the 
principle  was  applied  to  exactly  the  same  facts  is  of  little  weight 
or  consequence.  (Pasley  v.  Freeman,  3  Term  Rep.  63;  Ashby 
V.  White,  1  Smith's  Leading  Cases,  Hare  and  Ws.  notes,  440, 
441.)  And  as  we  have  seen  the  styling  one  as  " Unknown'*  has 
been  held  sufficient,  although  the  name  of  the  person  was  in 
fact  known  to  the  grand  jury.  {People  v.  Mather,  supra.)  This 
must  be  construed  to  be  an  adjudication  that  a  grand  jury  is  not 
bound  to  join  as  defendants  in  one  indictment  all  those  who  are 
known  to  them  to  have  joined  in  the  same  conspiracy. 

Clearly  the  information  states  facts  (assuming  that  the  nature 
of  the  conspiracy  itself  is  sufficiently  averred)  which  show  that 
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the  defendant  has  been  guilty  of  the  oflEense.  It  requires  two  to 
conspire,  but  if  two  have  conspired  each  is  guilty  of  the  con- 
spiracy. True  if  the  name  of  one  is  unknown,  his  name  cannot 
be  inserted  in  the  indictment.  But  where  such  person  is  desig- 
nated as  "unknown^'  a  particular  individual  is  thus  indicated; 
he  is  the  person  who  is  alleged  to  have  joined  with  the  defendant 
in  the  acts  constituting  the  conspiracy.  It  is  diflScult  to  imder- 
stand  upon  what  ground  the  defendant  can  complain  if  the 
alleged  co-conspirator  is  more  distinctly  identified  by  giving  his 
name.  As  was  said  in  People  v.  Mather,  "  an  indictment  should 
contain  so  much  certainty  as  clearly  to  designate  not  only  the 
particular  kind  of  oflEense,  but  the  specific  criminal  act  for  which 
the  accused  has  to  answer.*'  But  there  and  elsewhere  it  has  been 
held  that  the  defendant  was  sufficiently  informed  of  the  person 
with  whom  he  was  accused  of  conspiring  when  such  person  was 
charged  to  be  vnknown. 

The  alleged  co-conspirator  not  indicted  is  a  "third  person,'* 
whose  existence  is  necessary  to  the  completion  of  the  oflEense,  and 
who  must  always  be  described  with  reasonable  certainty;  as  in 
robbery,  the  person  robbed ;  in  larceny,  the  person  whose  prop- 
erty is  alleged  to  have  been  stolen.  In  case  of  conspiracy  there 
must  have  been  another  person  without  whose  co-operation  the 
defendant  informed  against  could  not  have  committed  the  crime. 
Such  person  must  be  identified  by  name  or  otherwise  in  such 
manner  as  that  the  defendant  may  know  with  what  offense 
he  is  charged. 

It  may  be  urged  that  there  is  a  species  of  injustice  in  select- 
ing for  prosecution  one  of  two  averred  to  be  equally  guilty,  when 
for  aught  that  appears  both  might  have  been  prosecuted.  But 
is  this  a  matter  of  which  the  single  defendant  ought  to  be  per- 
mitted to  complain?  As  we  have  seen  it  has  been  held  that 
where  two  are  indicted  one  may  be  prosecuted  to  judgment  before 
the  trial  of  the  other.  We  need  not  here  consider  the  conse- 
quences in  case  the  other  shall  subsequently  be  acquitted.  We 
are  asked  to  assume  that  both  are  within  the  jurisdiction  of  the 
court,  because  the  information  does  not  aflBrm  that  the  conspirator 
died  before  the  filing  of  the  information,  or  that  he  had  with- 
drawn from  the  State.  Even  if  this  should  be  conceded,  we 
cannot  see  why  this  should  relieve  the  defendant  from  pleading 
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to  an  information  which  gives  him  full  notice  of  the  facts,  which 
if  they  exist,  establish  his  guilt  of  the  offense. 

Counsel  for  respondent  says :  "  There  must  be  two  men  at  least 
convicted  (subject  to  the  exception  as  to  death,  etc.)  before  the 
conspiracy  is  established,"  citing  Dreux  v.  Domec.  18  Cal.  83 ; 
Commonw,  v.  Cobb  et  ah  14  Gray,  57 ;  2  Bussell  on  Crimes,  p.  490 ; 
State  V.  Buchanan,  5  Har.  &  J.  317;  9  Am.  Dec.  534;  Whar- 
ton^s  Crim.  Ev.  8th  ed.  p.  392 ;  Barbour's  Crim.  Law,  p.  248. 

Russell  at  the  page  referred  to  treats  of  "  forgery."  Wharton 
at  the  page  referred  to  treats  jof  the  competency  of  the  wife  of 
one  defendant  to  be  a  witness  against  another  defendant.  Dreux 
V.  Domec.  18  Cal.  83,  was  an  action  for  malicious  prosecution. 
We  are  unable  to  see  what  bearing  Commonw,  v.  Cobb  et  al. 
14  Gray,  57,  has  upon  the  proposition  of  counsel,  and  except 
that  State  v.  Buchanan,,  9  Am.  Dec.  534,  was  a  prosecution 
for  conspiracy,  that  case  seems  to  have  no  relation  to  the 
proposition  here  asserted. 

None  of  the  cases  last  cited  are  to  the  point  that  the  conspiracy 
cannot  be  established  as  against  the  one  indicted  who  is  charged 
to  have  conspired  with  another  not  indicted. 

Barbour  in  his  Criminal  Law,  p.  248,  speaks  of  conspiracy, 
but  seems  to  add  nothing  to  what  has  already  been  said  with 
respect  to  the  precise  point  under  consideration. 

In  Adams  v.  The  People,  9  Hun,  89,  the  indictment  charged 
that  Adams,  the  sole  defendant,  "  conspired  with  one  Lamb  "  to 
defraud.  Lamb  had  been  previously  convicted  of  the  same 
offense,  but  this  did  not  appear  on  the  face  of  the  indictment, 
but  was  only  shown  as  a  fact  when  Lamb  was  offered  as  a  wit- 
ness for  the  prosecution.  The  court  held  him  competent  as  he 
had  been  convicted  of  a  misdemeanor,  not  of  a  felony.  Adams 
was  separately  indicted,  tried  and  convicted.  No  objection  was 
taken  to  the  indictment  by  demurrer  or  in  arrest  of  judgment. 

We  are  not,  however,  without  the  authority  of  adjudications 
directly  sustaining  the  course  pursued  by  the  district  attorney 
in  the  present  case.  In  Heine  v.  Commonw.  91  Pa.  St.  145, 
Heine  was  charged  with  having  "with  one  Henry  Weile  con- 
spired" etc.  The  objection  was  taken  that  Heine  alone  was 
charged.  The  court  said  it  is  strictly  true  that  a  conspiracy  is 
in  its  nature  joint,  and  that  one  alone  cannot  be  guilty  of  the 
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offense:  "Nevertheless  one  of  two  or  more  conspirators  may  be 
separately  indicted,  tried  and  convicted.  (3  Chitty's  Criminal 
Law,  §  1141.)  Therefore,  that  Weile  has  not  been  indicted 
with  Heine  can  make  no  difference,  if  it  sufficiently  appears 
from  the  record  tliat  he  was  a  confederate." 

In  United  States  v.  Miller,  3  Hughes  C.  C.  553,  the  informa- 
tion charged  a  conspiracy  by  three  persons,  Miller,  Lee,  and 
Gettslick.  Lee  was  dead,  and  Gettslick  was  already  under  con- 
viction '*  for  an  act  committed  in  furtherance  of  the  conspiracy 
charged."  The  learned  judge  said :  "  It  is  not  the  practice  of 
the  government  to  prosecute  any  person  to  conviction  for  more 
than  one  of  the  same  series  of  offenses.  Hence,  there  is  no  indict- 
ment here  except  against  Miller.  .  .  .  The  particular  ques- 
tion arising  on  demurrer,  therefore,  is  will  an  information  against 
him  alone  lie  without  joining  Gettslick.  ...  As  there  may 
thus  be  a  severance  in  the  trial,  in  the  verdict  and  in  the  judg* 
ment,  we  may  conclude  there  may  also  be  a  severance  in  an 
indictment  for  a  conspiracy,  unless  there  be  some  reason  peculiar 
to  such  an  indictment  plainly  making  the  several  proceedings 
improper.  I  can  see  no  such  reason.  It  will  not  do  to  say 
that  because  two  at  least  must  be  convicted  of  a  conspiracy,  and 
that  one  person  who  should  be  the  only  one  convicted  must  be 
discharged,  therefore  two  at  least  must  be  joined  in  the  indict- 
ment. But  that  same  reasoning  would  forbid  the  severance  of 
the  trial,  and  deprive  any  one  of  his  right  to  be  tried  alone.  If  it 
be  conceded  that  there  may  be  a  severance  in  trial  of  persons 
jointly  indicted  for  a  conspiracy,  it  follows,  as  far  as  the  reason 
just  alluded  to  is  concerned,  that  there  may  likewise  be  a  sever- 
ance in  the  indictment.  Some  of  the  text-writers  say  (arbitrari- 
ly) that  indictments  for  conspiracy  must  be  joint;  but  they  give 
no  reason,  other  than  the  one  just  stated  for  their  proposition, 
and  it  is  difficult  to  find  a  reason.  I  do  not  think  any  sufficient 
reason  exists." 

The  learned  judge  then  proceeds  to  examine  United  States  v. 
Cole,  People  v.  Matthew y  Rex.  v.  Kinnersley,  and  Rex.  v.  Nichols, 
13  East,  412.  He  finds  nothing  in  those  cases  which  would 
prohibit  the  indictment  of  one  of  two  known  conspirators. 

Our  conclusion  upon  the  point  is  that  the  information  is  not 
insufficient,  because  it  is  against  a  single  defendant,  and  the  name 
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is  given  of  the  person  with  whom  he  is  charged  to  have  conspired. 
In  addition  to  the  objections  above  considered,  respondent  ciainifi 
that  no  crime  is  charged,  inasmuch  as  a  conspiracy  to  compel 
one  to  sign  a  bank  check  and  then  to  take  it  from  him  by 
force  is  not  "a  conspiracy  to  rob.^'  "Robbery  is  the  taking 
of  personal  property  from  the  person  of  another  by  means  of 
force.''  (Pen.  Code,  §  211.)  "Personal  property''  includes 
things  in  action  and  evidence  of  debt  (Pen.  Code,  §  7.)  It  is  a 
conspiracy  to  rob,  even  although  the  conspiracy  include  an  agree- 
ment to  compel  the  making  of  the  checks  which  are  to  be  taken 
by  force  from  the  person.  It  is  part  of  the  unlawful  agreement 
that  a  robbery  shall  be  accomplished. 

Judgment  reversed  and  cause  remanded  with  direction  to  the 
court  below  to  overrule  the  demurrer  and  to  require  the  defend- 
ant to  plead  to  the  indictment. 

Morrison,  C.  J.,  Myrick.  J.,  Ross,  J.,  and  Thornton,  J., 
concurred. 

McKee,  J.,  concurred  in  the  judgment. 


[No.  9349.     In  Bank.—Auguat  28,  1885.] 

EDWARD  C.  WILSON,  Respondent,  v.  S.  A.  BARNARD 

ET  AL.  S.  C.  FARNHAM,  Appellant. 

LoGGEB's  Lien — ^Action  to  Enforce — Complaint. — In  an  action  to  en- 
force a  logger's  lien,  under  the  Act  of  March  30,  1878,  as  amended 
by  the  Act  of  April  12,  1880,  the  complaint  must  allege  that  some- 
thing was  due  from  the  defendants  to  the  original  contractor  when 
the  lien  of  the  plaintijff  was  filed,  or  that  the  defendant  was  notified 
or  had  knowledge  of  the  claim  of  the  plaintiff  prior  to  the  payment 
in  full  of  the  amount  due  to  the  original  contractor  under  the  con- 
tract. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Butt€ 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gray  &  Sexton,  for  Appellant. 

The  complaint  should  have  shown  that  something  was  due  to 
the  originar  contractor  at  the  time  of  filing  the  lien.     {RenUm 
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V.  Conley,  49  Cal.  187;  Wells  v.  Cahn,  51  Cal.  423;  Dingley 
V.  Greene,  54  Cal.  333;  Rosenkranz  v.  Wagner,  62  Cal.  151; 
Latson  v.  Nelson,  11  Pac.  C.  L.  J.  589;  Whittier  v.  Hollister, 
64  Cal.  283.) 

Gaie  (&  Jones,  for  Respondent. 

Boss,  J.  —  This  action  was  brought  to  enforce  a  lien  alleged 
to  have  accrued  under  and  by  virtue  of  the  provisions  of  the 
act  approved  March  30,  1878,  entitled  "  an  act  giving  t  lien 
to  loggers  and  laborers  employed  in  logging  camps,  upon  the 
logs  cut  and  hauled  by  the  persons  who  employ  them,^'  as 
amended  by  the  act  approved  April  12,  1880.  (Stats.  1877-78, 
747;  Stats.  1880,  38.) 

The  first  point  made  for  the  appellant,  which  we  think  must 
be  sustained,  is  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  In  Rosenkranz  v.  Wagner,  62 
Cal.  151,  and  in  other  cases  in  this  court,  it  was  held  that 
because  of  the  failure  of  the  complaint  to  allege  that  anything 
was  due  from  defendants  to  the  original  contractor  when  plaint- 
iff's lien  was  filed,  or  that  defendants  were  notified  or  had  any 
knowledge  of  the  claim  of  plaintiff  prior  to  the  payment  in  full 
of  the  amoant  due  to  the  original  contractor  under  the  contract, 
that  there  was  a  failure  to  state  a  cause  of  action.  But  it  is  con- 
tended on  behalf  of  the  respondent  that  the  decisions  under  the 
Mechanics^  Lien  Act  are  inapplicable  to  cases  arising  under  the 
Loggers'  Lien  Act,  because  by  the  latter  act  it  is  provided  that 
the  liens  given  "  shall  take  precedence  of  other  claims  "  for  the 
period  of  thirty  days  after  the  logs  or  lumber  arrive  at  the  place 
of  destination,  etc.  But,  manifestly,  the  giving  of  precedence 
of  one  class  of  liens  over  all  other  claims  does  not  extend  the 
liability  of  the  party  against  whom  all  of  the  liens  and  claims 
go;  that  is  to  say,  the  owner  of  the  property  sought  to  be 
charged.  The  contracts  of  material-men  and  laborers  with  the 
original  contractor  are  made  with  reference  to  his  contract  with 
the  owner,  and  in  subordination  to  its  terms.  (Dingley  v.  Oreen, 
54  Cal.  336.)  It  results  that  the  owner  cannot  be  charged 
beyond  the  contract  price.  (Latson  v.  Nelson,  11  Pac.  C.  L.  J. 
589 ;  Whiitier  v.  Ilollisier,  64  Cal  283.)     In  the  brief  of  con.ngel 


Digitized  by  VjOOQ IC 


424  Wilson  v.  Barnard.  [Sup.  Ct. 

for  plaintiff  it  is  said  that  Barnard  &  Co.,  who  were  the  con- 
tractors and  who  employed  the  plaintiff  to  work,  "  were  convert- 
ing trees  on  appellant's  land  into  lumber,  and  after  transporting, 
scaling,  measuring,  and  marking  the  same,  would,  if  quality 
and  all  things  were  satisfactory  to  appellant,  receive  an  agreed 
price  per  thousand  ieet";  and  that  plaintiff's  lien  was  filed 
against  certain  lumber  prior  to  its  delivery  and  prior  to  the  pay- 
ment by  appellant  of  the  agreed  price  therefor.  The  complaint 
contains  no  such  averment  with  respect  to  payment,  for  which 
reason  the  demurrer  thereto  should  have  been  sustained. 

Judgment  and  order  reversed  and  cause  remanded,  with  direc- 
tions to  the  court  below  to  sustain  the  demurrer  to  the  amended 
complaint,  with  leave  to  the  plaintiff  to  amend  further. 

Morrison,  C.  J.,  Myrick,  J.,  Thornton,  J.,  and  McKin- 
STRY,  J.,  concurred. 

McKee,  J.,  dissenting.  —  I  dissent.  The  action  is  an  attach- 
ment suit  for  recovery  of  the  value  of  personal  services  rendered 
by  the  plaintiff  in  cutting  standing  timber  upon  land  claimed  by 
the  defendant  Farnham,  and  in  hauling  and  driving  saw  logs 
and  lumber  from  the  land  to  his  saw-mills,  and  to  foreclose  a 
logger's  lien. 

Tlie  lien  was  filed  upon  a  quantity  of  lumber  which  the  plaint- 
iff had  "cut,  sawed,  hauled,  and  driven"  to  a  saw-mill  on  the 
land  of  Farnham.  This  lumber  had  been  cut,  etc.,  by  the 
plaintiff  for  and  under  the  directions  of  the  defendants  Barnard 
&  Co.,  who  had  a  contract  with  the  defendant  Farnham,  under 
which  they  were  authorized  to  enter  upon  Farnham's  land  and 
cut  the  standing  timber  thereon,  for  the  purpose  of  converting 
the  same  into  lumber,  which,  when  "  scaled,  marked,  and  meas- 
ured," Farnham  agreed  to  purchase  from  them,  at  a  certain 
price  per  thousand  feet,  payable  when  the  lumber  was  delivered 
"scaled,  marked,  and  measured,"  to  him  at  his  saw-mills  upon 
his  ranch. 

In  the  execution  of  the  contract  Barnard  &  Co.  hired  the 
plaintiff  as  a  "  logger,"  but  they  failed  and  refused  to  pay  him 
his  wages,  which  amounted  to  several  hundred  dollars;  and,  as 
security  for  the  payment  of  what  was  owing  to  him,  he  filed  a 
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logger's  lion  upon  the  lumber  at  the  logger's  yards  on  Farnham's 
ranch,  where  it  lay  unsealed,  unmarked,  unmeasured,  and  unde- 
livered; and  seasonably,  after  the  filing  of  the  lien,  he  com- 
menced his  attachment  suit. 

The  lien  was  filed  and  the  attachment  suit  commenced  under 
the  provisions  of  an  act  of  the  legislature  approved  March  20, 
1878,  entitled  "an  act  giving  a  lien  to  loggers  and  laborers/' 
Section  1  of  the  act  reads  as  follows:  — 

"  A  person  who  labors  at  cutting,  hauling,  rafting,  or  drawing 
logs  or  lumber,  shall  have  a  lien  thereon  for  the  amount  due 
for  his  personal  ser\dces,  which  shall  take  precedence  of  all 
other  claims,  to  continue  for  thirty  days  after  the  logs  or  lumber 
arrive  at  the  place  of  destination  for  sale  or  manufacture,''  etc. 

It  is  not  claimed  that  this  statute  is  unconstitutional ;  nor  is  it 
claimed  that  any  of  the  steps  taken  by  the  plaintiff  for  the 
creation  of  the  lien  is  contrary  to  the  requirements  of  the  statute. 
But  conceding  all  these,  the  contention  is  made,  that  as  Famham 
did  not  owe  Barnard  &  Co.  any  money  on  account  of  the  contract 
under  which  the  lumber  was  made  at  the  time  of  the  filing  of 
the  lien,  the  plaintiff  had  no  lien  to  be  enforced. 

A  *^ logger's  lien"  is  an  entirely  different  thing  from  a 
"mechanic's  lien."  The  latter  is  given  by  statutory  law  upon 
real  property  of  which  the  person,  for  whom  the  improvement 
is  made,  is,  or  claims  to  be,  the  absolute  owner;  and  as  he 
contracts  under  the  Mechanics'  Lien  law,  which  enters  into  his 
contract,  for  the  improvement  of  his  property,  he  is  bound  to 
the  extent  and  according  to  the  terms  of  his  contract,  and  his 
property  is  charged  for  the  pajment  of  the  indebtedness  con- 
tracted to  the  several  parties  who,  under  the  law,  have  rights  in 
it;  and  he  can  do  no  act  to  impair  those  rights;  therefore  he  is 
not  bound  to  pay,  unless  there  is  money  due  and  owing  at  the 
time  of  availing  of  those  rights.  Such  were  the  cases  of  Rosen-- 
kranz  v.  Waggoruer,  Dinghy  v.  Green,  Laison  v.  Nelson,  and 
Whittier  v.  Hollisier,  cited  in  the  prevailing  opinion. 

Here,  however,  there  is  no  lien  claimed,  or  sought  to  be 
enforced,  upon  the  real  property  of  Famham.  It  is  a  lien  upon 
personal  property,  in  which  Barnard  &  Co.  had  an  absolute  or 
qualified  ownership;  and  for  the  purpose  of  the  logger's  law 
and  lien  it  matters  not  whether  they  were  absolute  or  qualified 
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owners  —  they  were  the  owners  of  the  property;  and  by  the 
terms  of  the  contract  between  them  and  Farnham,  Farnham 
merely  reserved  to  himself,  as  a  preferred  purchaser,  the  right 
to  buy  from  them,  at  a  stipulated  price,  when  the  lumber  was 
delivered  at  his  saw-mills,  scaled,  marked,  and  measured.  But 
the  lumber  was  not  scaled,  nor  marked,  nor  measured,  nor 
delivered  to  Farnham.  Farnham  therefore  had  neither  posses- 
sion of  it  nor  title  to  it.  The  lumber  was  in  the  actual  or 
constructive  possession  of  Barnard  &  Co.,  and  the  plaintiff  who 
had  expended  his  labor  upon  it.  A  constructive  possession  is 
sufficient  for  a  logger^s  lien ;  therefore  the  plaintiff,  in  my  judg- 
ment, had  an  unquestionable  right  to  create  and  perfect  a  lien 
upon  the  lumber,  whether  Farnham  was  or  was  not  indebted  to 
Barnard  &  Co.  at  the  time. 

The  right  to  such  a  lien  does  not  depend  upon  an  indebted- 
ness by  the  owner  of  land  to  persons  whom  he  has  authorized 
to  cut  and  remove  timber  growing  upon  it,  and  to  manufacture 
the  same  into  lumber,  by  a  special  contract  for  that  purpose. 
It  rests  upon  property  in  the  debtor,  and  possession,  actual  or 
constructive,  in  the  lienor.  The  statute  authorizing  the  lien  to 
be  created  and  filed  is  but  the  legislative  expression  of  the 
common-law  right  of  every  workingman  to  retain  possession 
of  personal  property  upon  which  he  has  bestowed  labor,  which 
has  changed  the  property  and  increased  its  value.  Having 
possession,  actual  or  constructive,  the  artisan  or  laborer  has  the 
right  to  retain  it,  or  to  create  a  lien  upon  it,  according  to  tLe 
statute,  without  reference  to  any  contractual  relation  between 
his  employer  and  others  as  to  the  property.  Any  claims  arising 
out  of  such  relations  are  made,  by  the  statute,  subordinate  to  the 
superior  claim  and  right  of  the  laborer  to  his  lien  upon  the 
property  for  the  services  which  have  made  it  valuable. 

I  think  the  judgment  of  the  court  for  the  enforcement  of  the 
lien  should  be  affirmed. 
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[No.  20087.     In  Bank.— August  28>   1885!] 

THE  PEOPLE,  Respondent,  v.  EDWAKD  LAXQTON^, 

Appellant. 

Cbihinal  Law — ^Murder — Instruction — Pbesumption  as  to  Inten- 
tion.— In  a  prosecution  for  murder,  the  court  instructed  the  jury 
that  "  every  person  is  presumed  to  intend  what  his  acts  indicate 
his  intention  to  have  been;  and  if  the  defendant  fired  a  loaded 
pistol  at  the  deceased  and  killed  him,  the  law  presumes  that  the 
defendant  intended  to  kill  the  deceased;  and  unless  the  defendant 
can  show  that  his  intention  was  other  than  his  act  indicated,  the 
law  will  not  hold  him  guiltless."  Heldf  that  the  instruction  was 
proper. 

Id. — ^Drunkenness  or  Defendant. — As  between  murder  in  the  second 
degree  and  manslaughter,  the  drunkenness  of  the  offender  can  form 
no  legitimate  matter  of  inquiry. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sierra 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Van  Clief  dk  Wehe,  for  Appellant. 

The  fact  of  the  drunkenness  of  the  defendant  should  have  been 
considered  for  the  purpose  of  ascertaining  whether  or  not  the 
unlawful  intent  which  is  a  necessary  element  of  the  crime  of 
murder  existed.  (People  v.  Harris,  29  Cal.  678;  People  v. 
Ferris,  55  Cal.  588;  People  v.  Eastwood,  14  N.  Y.  562;  Roberts 
V.  People,  19  Mich.  401 ;  Mclntyre  v.  People,  38  111.  514 ;  Golliher 
V.  Com.  2  Duval,  163 ;  People  v.  Robinson,  2  Parker,  Cr.  C.  235.) 

Aitomey-Oeneral  Marshall,  and  Stanley  A,  Smith,  for  Re- 
spondent. 

The  intoxication  of  defendant  was  not  a  matter  of  inquiry. 
(People  V.  Nichol,  34  Cal.  211 ;  People  v.  Belencia,  21  Cal.  544 
People  V.  Lewis,  36  Cal.  531 ;  People  v.  Williams,  43  Cal.  345 
People  V.  Ferris,  55  Cal.  592;  People  v.  Jones,  63  Cal.  168 
Wharton's  Criminal  l^w,  §§  35,  39;  1  Bishop's  Criminal  Law, 
§§  400,  401,  409;  Wharton  on  Homicide,  §§  588,  589.) 

Morrison,  C.  J.  —  Defendant  was  prosecuted  for  the  crime 
of  murder,  and  was  convicted  of  murder  in  the  second  degree. 
On  the  trial  of  the  case  in  the  court  below  the  following  instruc- 
tion was  given  to  the  jury :  — 
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"  Every  person  is  presumed  to  intend  what  his  acts  indicate 
his  intention  to  have  been ;  and  if  the  defendant  fired  a  loaded 
pistol  at  the  deceased  and  killed  him,  the  law  presumes  that  the 
defendant  intended  to  kill  the  deceased;  and  unless  the  defend- 
ant can  show  that  his  intention  was  other  than  his  act  indicated, 
the  law  will  not  hold  him  guiltless." 

"  Unless  the  defendant  can  show  that  his  intention  was  other 
than  his  acts  indicated,  the  law  will  not  hold  him  guiltless,"  is 
the  portion  of  the  instruction  which  struck  us  at  first  view  as 
erroneous.  It  might  be  claimed  that  the  defendant  was  required 
to  show  by  evidence  adduced  by  himself  what  his  intention  was, 
even  though  the  fact  appeared  from  evidence  introduced  by  the 
prosecution  that  there  were  circumstances  of  mitigation  or  facts 
which  reduced  the  crime  as  provided  by  section  1105  of  the  Penal 
Code.  But  on  reflection  we  have  concluded  that  such  is  not  the 
proper  meaning  of  the  instruction.  The  words  "unless  the 
defendant  can  show,"  mean  unless  he  can  or  does  show  from 
the  whole  evidence  in  the  case,  thus  bringing  himself  within 
the  meaning  of  the  above  section  of  the  Code.  It  would  be  a 
strained  construction  of  the  language  of  the  instruction  to  hold 
that  the  court  meant  or  intended  the  jury  to  understand  that  the 
evidence  must  come  from  the  defendant,  and  that  they  could  not 
consider  the  whole  evidence  in  the  case  as  showing  circumstances 
of  mitigation  or  facts  tending  to  reduce  the  degree  of  the  crime 
or  even  to  excuse  or  justify  the  same. 

The  appellant  also  complains  of  the  second  instruction  which 
is  as  follows:  "As  between  murder  in  the  second  degree  and 
manslaughter,  the  drunkenness  of  the  offender  can  form  no 
legitimate  matter  of  inquiry,  for  manslaughter  is  the  unlawful 
killing  of  a  human  being  without  malice,  express  or  implied,  and 
without  any  mixture  of  deliberation,"  etc. 

But  is  it  true  that  drunkenness  does  form  a  legitimate  matter 
of  inquiry  as  between  murder  in  the  second  degree  and  man- 
slaughter? The  trial  court  told  the  jury  that  it  did  not.  The 
question  is  not  a  new  one  in  this  court.  In  the  case  of  People ' 
v.  Nichol,  34  Cal.  215,  the  court  below  charging  the  jury  in  a 
case  of  homicide  said :  "  As  between  murder  in  the  second  degree 
and  manslaughter,  the  drunkenness  of  the  offender  can  form  no 
legitimate  matter  of  inquiry,  for  manslaughter  is  the  unlawful 
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killing  of  a  human  being  without  malice,  express  or  implied, 
and  without  any  admixture  of  deliberation."  The  defendant 
was  convicted,  and  tlie  judgment  was  affirmed  by  the  Supreme 
Court.  The  instructions  were  quite  numerous,  including  the  one 
referred  to,  and  speaking  of  them,  Judge  Sanderson  delivering 
the  opinion  of  the  court  said :  ''  They  are  not  even  obnoxious  to 
criticism.^'  In  the  case  of  Pirtle  v.  The  State,  9  Humph.  663, 
the  Supreme  Court  of  Tennessee  says:  "As  between  the  two 
offenses  of  murder  in  the  second  degree  and  manslaughter,  the 
drunkenness  of  the  offender  can  form  no  legitimate  matter  of 
inquiry;  the  killing  being  voluntary,  the  offense  is  necessarily 
murder  in  the  second  degree  unless  the  provocation  was  of  such 
a  character  as  would  at  common  law  constitute  it  manslaughter, 
and  for  which  latter  offense  a  drunken  man  is  equally  respon- 
sible as  a  sober  one."*  The  case  named  is  cited  with  approval  by 
the  Supreme  Court  in  People  v.  Belencia,  21  Cal.  546,  and  the 
instruction  in  the  case  we  are  now  considering  is  fully  sustained 
by  these  authorities. 

We  find  nothing  in  the  record  which  calls  for  a  reversal  of 
the  judgment,  and  therefore  the  same  is  affirmed,  as  is  also  the 
order  denying  a  new  trial. 

Myrick,  J.,  Eoss,  J.,  and  Thornton,  J.,  concurred. 


[No.   11052.     In  Bank.— August  28,  1886.] 

EEL  BIVER  AND  EUREKA  RAILROAD  COMPANY, 
Appellant,  v.  WATERMAN  FIELD,  Respondent. 

Eminent  Domain — ^RAn.ROAD — Kight  of  Way. — Tn  a  proceeding  to  con- 
demn land,  a  railroad  corporation,  under  section  406  of  the  Civil 
Code,  has  power  to  acquire  a  right  of  way  in  accordance  with  the 
most  advantageous  route  for  its  road;  and  the  taking  for  such 
purpose  is  not  rendered  unnecessary  by  the  fact  that  it  had  prev- 
iously purchased  a  less  advantageous  right  of  way  over  the  land 
of  the  defendant. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Humboldt 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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^'.  M.  BucL;  and  Cope  &  Boyd,  for  Appellant. 
W.  U,  Brum  field,  for  Respondent. 

Ross,  J.  —  The  plaintiff,  a  corporation  organized  under  the 
laws  of  this  State  for  the  purpose  of  building  and  operating  a 
railroad  from  a  point  on  the  Van  Duzen  River  to  the  city  of 
Eureka  in  Humboldt  County,  seeks  by  this  proceeding  to  con- 
demn a  right  of  way  for  its  road  over  the  land  of  defendant. 
The  answer  of  defendant  put  in  issue  the  alleged  necessity  for 
taking  the  land  in  question,  and  upon  this  issue  the  court  below 
found  in  favor  of  defendant,  and  accordingly  gave  judgment 
against  the  plaintiff.  It  is  contended  here  that  the  evidence  is 
insufficient  to  sustain  the  finding. 

It  appears  that  one  R.  P..  Herrick,  at  the  instance  of  the 
plaintiff,  made  a  preliminary  survey  for  the  line  of  its  road 
through  that  portion  of  the  land  of  the  defendant  described  as 
^•' west  of  the  dyke,'^  and  defendant  sold  to  the  plaintiff  a  right 
of  way  four  rods  in  width  for  its  road  over  that  part  of  his 
land  ^^  granting  to  said  company  the  right  to  pass  and  re-pass 
with  its  rolling  stock,  freight,  and  passenger  cars,  to  construct 
and  maintain  side  tracks,  switches,  turn-tables,  and  warehouses ; 
the  said  grant  of  right  of  way  to  continue  and  be  in  force  so 
long  as  the  said  company  shall  continue  to  maintain  and  operate 
its  road  and  no  longer.*'  But  the  line  of  the  road  as  finally 
located  ran  through  another  portion  of  defendant's  land,  and  it 
is  over  that  portion  of  the  land  embraced  in  the  line  as  finally 
located  that  the  plaintiff  seeks  to  acquire  the  right  of  way  by 
means  of  these  condemnation  proceedings.  The  plaintiff's 
engineer  testified  at  the  trial  that  "  it  was  necessary  to  locate  the 
line  as  described  in  the  complaint  herein  across  the  defendant's 
land  because  it  is  the  best  line,  the  most  economical  to  construct, 
and  the  most  practicable  route  for  running  a  line  through  that 
land.  It  is  the  shortest  line;  it  has  less  curvature  than  any 
other  line,  and  the  road  being  a  very  important  one  (may  be  a 
through  line)  it  is  necessary  to  consider  very  carefuU)'  the 
best  line  to  be  run  tlirough  defendant's  land." 

The  engineer  who  ran  the  preliminary  line  testified:  ''The 
difference  between  the  line  described  in  the  complaint  and  the 
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one  I  surveyed  consisted  in  this:  The  one  I  surveyed  west  of 
the  dyke  was  of  greater  length,  had  a  very  short  curve;  there 
may  be  considerable  difference  in  cost  of  two  routes,  as  the  line 
in  the  complaint  described  is  high  enough  to  avoid  the  necessity 
of  throwing  up  an  embankment.  I  could  not  say  what  the 
difference  in  cost  would  be.  The  route  they  have  located  is  the 
shortest,  still  the  other  route  would  accommodate  their  business, 
and  it  looks  to  me  better  than  the  one  they  seek  now.  It  is 
nearer  their  landing." 

The  testimony  of  the  witness  F.  E.  Herrick  is  of  but  little 
consequence,  as  he  admitted  that  he  had  made  no  survey  of  the 
routes,  but  that  his  examination  was  confined  to  the  map,  and 
his  experience  in  railroad  building  was  confined  to  two  logging 
roads — one  a  quarter  of  a  mile  and  the  other  one  mile  in  length. 

The  basis  of  the  action  of  the  court  below  in  finding  that  the 
land  in  question  was  not  necessary  to  be  taken  for  the  purposes 
of  the  road  was  the  fact  that  the  plaintiff  had  previously  ac- 
quired, and  still  held  by  purchase,  a  right  of  way  across  defend- 
ant's land  west  of  the  dyke,  "which  will  enable  the  plaintiff 
to  accomplish  the  object  for  which  it  is  incorporated,  and  dis- 
charge every  duty  it  owes  to  the  public." 

By  section  465  of  the  Civil  Code  it  is  declared  that:  — 

"  Every  railroad  corporation  has  power :  — 

''1.  To  cause  such  examination  and  surveys  to  be  made  as 
may  be  necessary  to  the  selection  of  the  most  advantageous  route 
for  the  railroad ;  and  for  such  purposes  their  officers,  agents,  and 
employees  may  enter  upon  the  lands  or  waters  of  any  person 
subject  to  liability  for  all  damages  which  they  do  thereto 

"4.  To  lay  out  its  road,  not  exceeding  nine  rods  wide,  and 
to  construct  and  maintain  the  same,  with  a  single  or  double 
track,  and  with  such  appendages  and  adjuncts  as  may  be  neces- 
sary for  the  convenient  use  of  the  same 

"  7.  To  purchase  lands  ....  to  be  used  in  the  construction 
and  maintenance  of  its  road,  and  all  necessary  appendages  and 
adjuncts,  or  acquire  them  in  the  manner  provided  in  title  7, 
part  3,  of  the  Code  of  Civil  Procedure,  for  the  condemnation 
of  lands;  and  to  change  the  line  of  its  road,  in  whole  or  in 
part,  whenever  a  majority  of  the  directors  so  determine,  as 
provided  hereinafter;  but  no  such  change  must  vary  the  gen- 


Digitized  by  VjOOQ IC 


Ekl  R.  &  Eureka  B.  B.  Go.  v.  Field.     [Sup.  Ct. 


eral  route  of  such  road,  as  contemplated  in  its  articles  of  incor- 
poration  " 

The  next  section  provides :  — 

"Every  railroad  corporation  in  this  State  must,  within  a 
reasonable  time  after  its  road  is  finally  located,  cause  to  be  made 
a  map  and  profile  thereof,  and  of  the  land  required  for  the  use 
thereof,  and  the  boundaries  of  the  several  counties  through 
which  the  road  may  run,  and  file  the  same  in  the  office  of  the 
secretary  of  State,"  etc. 

By  section  467  it  is  provided:  "If  at  any  time  after  the 
location  of  the  line  of  the  railroad  and  the  filing  of  the  maps 
and  profiles  thereof,  as  provided  in  the  preceding  section,  it 
appears  that  the  location  can  be  improved,  the  directors  may, 
as  provided  in  subdivision  7,  section  466,  alter  or  change  the 
same,  and  cause  new  maps  and  profiles  to  be  filed,  showing  such 
changes,  in  the  same  offices  where  the  originals  are  on  file,  and 
may  proceed,  in  the  same  manner  as  the  original  location  was 
ncquired,  to  acquire  and  take  possession  of  such  new  line,  and 
must  sell  or  relinquish  the  lands  owned  by  them  for  the  origi- 
nal location  within  five  years  after  such  change.  No  new  loca- 
tion as  herein  provided  must  be  so  run  as  to  avoid  any  points 
named  in  their  articles  of  incorporation." 

It  will  be  observed  that  by  the  provisions  of  the  last  section 
that  even  after  the  line  is  once  finally  located  and  the  map  filed 
as  required  by  section  466,  if  it  appears  that  the  location  can  be 
improved  the  directors  may,  in  accordance  with  the  provisions 
cited,  alter  or  change  the  route,  and  may  proceed  in  the  same 
manner  as  the  original  location  was  acquired,  to  acquire  and 
take  possession  of  such  new  line,  being  required  to  sell  or 
relinquish  the  lands  owned  by  them  for  the  original  location, 
within  five  years  after  sucli  change.  But  here  the  effort  is  to 
condemn  land  embraced  within  the  line  as  first  finally  located 
and  as  shown  by  the  map  filed  by  the  plaintiff  in  accordance 
with  the  provisions  of  section  466  of  the  Civil  Code.  There  is 
no  substantial  conflict  in  the  evidence  upon  the  proposition  that 
the  line  as  finally  located  and  within  which  the  land  sought  to 
be  taken  falls,  is  the  shortest,  best,  and  most  economical,  and 
therefore  the  most  practicable  route.  The  mere  fact  that  the 
plaintiff  had,  after  its  preliminary  survey,  acquired  a  right  of 
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way  over  another  portion  of  defendant's  land  over  which  it 
might,  though  at  less  advantage,  build  its  road,  does  not  render 
the  taking  unnecessary;  for,  as  has  been  seen,  railroads  are, 
under  our  statute,  empowered  to  alter  or  change  their  route 
even  when  once  finally  located,  whenever  the  location  can  be 
improved.  In  the  present  case  the  right  of  way  granted  the  plain- 
tiff by  defendant  was  conditional,  and  by  the  terms  of  the  deed 
will  cease  to  exist  when  plaintiff's  road  is  constructed  elsewhere. 
We  are  of  opinion  that  the  evidence  is  insufficient  to  sustain 
the  finding  of  the  court  below. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

Morrison,  C.  J.,  Myrick,  J.,  Thornton,  J.,  McKee,  J., 
and  McKiNSTRY,  J.,  concurred. 


[No.   9717.     Department  Two.— August  29,   1886.] 
CITY    OF    LOS    ANGELES,    Respondent,    v.    SOUTH- 
ERN     PACIFIC      RAILROAD      COMPANY,      Appel- 
lant. 

Taxation — ^Municipal  Gra^nt — ^License  Tax. — ^The  grant  by  the  city 
of  Los  Angeles  to  the  defendant  of  the  right  to  maintain  and  op- 
erate its  road  within  the  city  limits,  held,  not  to  exempt  it  from 
the  payment  of  the  license  tax  imposed  upon  steam  railroads  carry- 
ing on  their  business  within  the  city. 

Appeal  from   a  judgment  of  the   Superior   Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Glasscll,  Smith  &  Paiton,  for  Appellant. 

The  ordinance  imposing  the  license  upon  the  defendant  is  in 
contravention  of  the  terms  of  the  contract  between  it  and  the 
plaintiff,  and  therefore  void.  (Const.  U.  S.  ari:  i.  §  9;  City  of 
Los  Angeles  v.  Los  Angeles  City  Water  Co.,  61  Cal.  65 ;  Mayor 
etc.  V.  Second  Ave.  R.  R.  Co.,  32  N.  Y.  261 ;  Mayor  etc.  v.  Third 
Ave.  Co.  33  N.  Y.  42;  State  v.  Mayor,  33  N.  J.  L.  282;  NoHh 
Hudson  R.  R.  Co.  v.  EohoJcen,  41  N.  J.  L.  78;  Yoimgblood  v. 
Sexton,  32  Mich.  406.) 
Lxvn.   CAL. — ^28 
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J.  W.  McKinley,  for  Respondent. 

The  grant  of  the  right  of  way  and  other  property  in  the  city  of 
Los  Angeles  did  not  exempt  the  defendant  from  the  license  tax. 
{FranJcford  R.  R.  Co.  v.  Philadelphia,  58  Pa.  St.  119;  San  Jose 
V.  S,  J.  &  C.  R.  R.  Co.  63  Cal.  476.)  The  intention  to  exempt 
from  such  taxation  must  clearly  appear,  and  will  not  be  inferred. 
(Second  Mvnicipaliiy  of  N.  0.  v.  N.  0.  R.  R,  Co,  10  Rob. 
(N.Y.)  1 ;  Pacific  R.R.  Co.  v.  Cass  Co.  63  Mo.  27 ;  Orange  &  A  .R. 
R.  Co.  V.  Ale^candria,  17  Gratt.  182;  Erie  Ry.  Co.  v.  Commonw. 
66  Pa.  St.  S6;B.£  0.  R.  R.  Co.  v.  Supervisors,  8  W.  Va.  331.) 

Searls,  C.  —  This  action  was  brought  to  recover  $1,220 
alleged  to  be  due  for  license  tax*  Plaintiff  had  judgment. 
Appellant  does  not  here  challenge  the  authority  of  plaintiff  to 
provide  by  ordinance  for  the  collection  of  a  license  tax  upon 
business  and  occupations  carried  on  within  the  corporate  limits 
of  the  city  of  Los  Angeles,  including  such  license  tax,  ''for 
every  steam  railroad  company  having  depot  in  said  city.*' 

The  validity  of  the  ordinance  upon  which  this  action  is 
founded  was  passed  upon  in  the  case  of  City  of  Los  Angeles  v. 
Southern  Pacific  Railroad  Company,  61  Cal.  59. 

The  points  made  here,  and  which,  it  is  claimed,  were  not 
involved  in  the  case  quoted  above,  are:  — 

1.  That  by  virtue  of  an  ordinance  of  the  City  of  Los  Angeles, 
approved  October  24,  1872  an  ordinance  of  the  board  of  super- 
visors of  Los  Angeles  County,  and  an  agreement  of  defendant 
therein  referred  to,  and  certain  other  ordinances  relating  to  the 
same  subject-matter,  a  contract  between  the  parties,  plaintiff  and 
defendant,  was  created,  by  the  express  terms  of  which  it  became 
the  duty  and  right  of  defendant  to  establish  its  depot,  and  to 
maintain  and  operate  its  railroad  in  and  through  the  city,  and 
that  the  subsequent  deed  and  ordinances  of  the  city  relating 
thereto  constituted  an  express  grant  to  the  defendant  of  the 
right  to  maintain  its  depot  and  operate  its  road  without  any 
further  license  from  the  city. 

2.  That  the  ordinance  imposing  a  license  upon  the  defendant 
is  in  contravention  of  the  terms  of  this  contract,  and  impairs  its 
obligation,  and  is  therefore  void  as  against  defendant. 
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Prom  a  review  of  the  findings  of  the  court  below,  and  of  the 
evidence  upon  which  those  findings  are  based,  we  conclude  the 
city  of  Los  Angeles  and  the  county  of  Los  Angeles  were  alike 
desirous  that  the  defendant  corporation  should  construct  its  rail- 
road through  the  county,  and  locate  its  depot  and  shops  within 
the  city  limits,  and  that  as  an  inducement  thereto  they  and  each 
of  them  were  willing  to  make,  and  did  make  concessions  in  the 
way  of  bonds  and  stock,  and  that  the  plaintiff  granted  certain 
lands  needed  by  the  corporation  defendant,  and  granted  to  it 
free  "any  and  all  right  of  way  which  said  Southern  Pacific 
Eailroad  Company  may  require  in  entering,  passing  through  and 
leaving  the  said  city  with  the  main  trunk  line,  be  secured  to 
them  free  of  any  claim  for  damages  or  other  compensation.*' 

The  court  below  finds  that  "the  plaintiff,  for  a  valuable  con- 
sideration rendered  by  the  defendant,  granted  to  the  defendant 
the  right  to  construct  its  road,  depots,  workshops,  in  said  city, 
and  to  operate  the  same  and  to  carry  on  its  business  connected 
with  said  road  and  depots  in  said  city;  but  by  virtue  of  said 
ordinances  and  contract  the  defendant  has  not  the  free  nor  unre- 
stricted right  to  operate  its  said  roads,  depots  or  workshops,  or 
carry  on  its  said  business  within  said  city,  free  from  any  tax, 
license,  or  other  impositions  from  said  city." 

This  further  fact  is  found:  "The  court  further  finds  that 
there  was  no  consideration  paid  or  contracted  to  be  paid  by  the 
defendant  to  the  county  or  city,  or  either  of  them,  to  the  plaintiff 
for  exemption  from  taxation.*' 

If  there  is  anything  in  the  evidence  which  can  be  said  to  mili- 
tate against  the  two  findings  above  set  out,  it  must  be  found  in 
the  ordinance  which  provides  that,  in  consideration  of  the  bene- 
fits and  advantages  conferred  upon  and  derived  by  the  city  by 
the  location  of  the  passenger  and  freight  depots  for  the  Los 
Angeles  City  station  of  the  main  trunk  line  of  the  Southern 
Pacific  Railroad  within  said  city,  etc.,  the  city  assigns  certain 
stock  to  the  defendant,  and  at  the  same  time  provides  that  the 
defendant  shall  not,  as  a  consideration  for  such  stock,  be  required 
to  locate  and  build  its  depots  and  run  the  road  to  the  same  unless 
there  shall  be  deeded  to  the  company  certain  lands  for  depot 
purposes,  and  certain  other  land  for  workshops  and  other  build- 
ings. 


Digitized  by  VjOOQ IC 


4:1(5  Los  Angeles  v.  S.  P.  R.  R.  Co.  [Sup.  Ct. 

Or  in  the  ordinance  approved  July  26,  1873,  entitled:  — 

"  An  ordinance  providing  a  free  right  of  way  for  the  Southern 
Pacific  Railroad  through  the  city  of  Los  Angeles.'* 

The  ordinance,  after  reciting  that  by  a  certain  ordinance 
passed  October  24,  1872,  the  city  was  obligated  to  give  to 
defendant  a  free  right  of  way  through  the  city  for  its  road,  and 
that  the  defendant  had  selected  certain  streets,  proceeds  to  set 
apart  and  dedicate  to  the  unreserved  and  unrestricted  use  of 
defendant  such  streets,  for  a  right  of  way,  and  to  grant  to  de- 
fendant the  right  of  way  over  the  same,  for  the  uses  and  pur- 
poses of  its  road,  etc. 

We  fail  to  find  in  this  testimony  anything  in  conflict  with  the 
facts  as  found  by  the  court. 

The  city  was  the  owner,  as  we  suppose,  of  certain  lands  and 
personal  property,  which  it  was  willing  to  convey  to  defendant, 
provided  it  would  build  its  road  through  the  city,  and  build  its 
depot  and  workshops  therein,  and  the  former  was  also  willing, 
as  a  further  inducement,  to  grant  a  right  of  way  through  the 
city  to  defendant  for  its  road,  free  from  all  expense  or  damage. 

It  does  not  follow  that  the  business  of  the  defendant,  when 
established  and  prosecuted,  or  its  property,  were  to  be  free  from 
the  burdens  of  taxation  or  exempt  from  such  license  tax  as 
might  lawfully  be  imposed  upon  other  persons  owning  like 
property  and  using  it  in  like  manner. 

There  was  a  contract  between  plaintiff  and  defendant.  It 
related  to  the  manner  of  acquiring  certain  property  and  ease- 
ments. 

It  did  not,  however,  confer  upon  the  grantee  any  rights,  privi- 
leges, exemptions,  or  immunities  in  the  ownership  or  use  of  the 
property  to  which  it  would  not  have  been  entitled,  had  it  pur- 
cliased  the  same  property,  at  private  sale  from  an  ordinary'  citi- 
zen, or  condemned  and  paid  for  it,  under  the  right  of  eminent 
domain. 

The  case  of  The  City  of  Los  Angeles  v.  The  Los  Angeles  Water 
Compwmj,  61  Cal.  65,  is  not  in  point. 

There  the  plaintiff  entered  into  an  agreement  with  the  prede- 
cessors in  interest  of  the  defendant,  by  which  for  an  annual  rent 
reserved  and  other  considerations,  defendant,  the  holder  of  a 
lease  of  plaintiff's  water-works  as  assignee,  had  a  right  to  sell 
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and  distribute  water  for  domestic  purposes,  and  to  receive  the 
rents  and  profits  to  its  own  use. 

The  right  to  sell  water  and  carry  on  the  business  of  selling 
and  distributing  water  for  profit  wad  granted  by  plaintiff,  and 
an  ordinance  imposing  a  license  tax  upon  all  persons  vending 
water  for  domestic  purposes  was  held  invalid  against  defendanl 
upon  the  ground  that  plaintiff,  under  its  contract,  had  already 
reserved  a  sum  to  be  paid  by  defendant  for  the  privilege  of 
vending  water  for  domestic  purposes,  and  could  not,  during  the 
term  of  the  lease,  increase  the  amount  to  be  paid  for  the  privi- 
lege granted. 

The  present  case  differs  from  that  in  this  —  there  plaintiff  had 
received  a  consideration  for  a  jtrivilege  granted  —  here  no  privi- 
lege had  been  granted  to  carry  on  a  business,  and  no  compensa- 
tion had  been  received  for  any  such  grant. 

Plaintiff  had  granted  a  right  of  way  and  conveyed  certain 
property,  as  any  private  owner  of  such  property  might  have 
done,  nothing  more. 

This  did  not,  as  we  think,  constitute  such  an  express  grant  to 
defendants  of  the  right  to  operate  its  road  as  to  exclude  it  from 
liability  to  a  license  tax  in  common  with  others  enga^  ed  in  a 
like  pursuit. 

It  follows  that  the  ordinance  imposing  a  license  upon  defend- 
ant is  not  obnoxious  to  the  charge  of  being  in  violation  of  a 
contract. 

By  this  reasoning  we  do  not  mean  to  imply  that  it  is  in  the 
power  of  a  municipal  corporation,  by  a  contract  concerning  its 
property,  to  divest  itself  of  any  of  its  governmental  functions. 

We  are  of  opinion  the  judgment  and  order  appealed  from 
should  be  affirmed 

FooTE,  C,  and  Belcher,  C.  C.  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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[No.   9865.    Department   Two.^August   29,    1885.] 

F.  A.  WENZEL,  Respondent,  v.  COMMERCIAL  INSUB- 

ANCE   COMPANY   OF   CALIFORNIA,  Appellant. 

Fire  Insubancb — Policy — Condition  as  to  Watcuman. — ^The  property 
insured  was  a  quartz  miU.  At  the  time  of  the  issuing  of  the  policy 
the  mill  was  in  operation,  but  afterwards  became  idle,  and  so  ccm- 
tinued  until  destroyed  by  fire.  One  of  the  conditions  of  the  policy 
was  that  the  insured  should  employ  a  watchman  to  guard  the 
premises  when  idle.  The  only  watchman  employed  was  a  person 
who  worked  during  the  day  and  slept  at  night  too  far  from  the 
mill  to  guard  it  against  fire.  The  mill  could  not  be  seen  from  the 
place  where  he  slept,  nor  did  he  know  of  the  fire  until  after  it 
occurred,  and  the  mill  was  destroyed.  Held,  that  the  condition  had 
not  been  complied  with. 

Id. — Change  of  Possession. — A  further  condition  of  the  policy  was 
that  if  any  change  should  take  place  in  the  possession  of  the  prop- 
erty without  the  written  consent  of  the  insurer,  the  policy  should 
be  void.  Held,  that  the  condition  was  violated  by  leasing  the  prop- 
erty and  surrendering  possession  to  the  lessee  without  such  con- 
sent. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tuolumne 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  head-notes  and  opinion  of  the  court 
B.  B.  Wallace,  for  Appellant. 
Street  &  Street,  for  Respondent. 

Morrison,  C.  J.  —  This  is  an  action  on  a  policy  of  insurance 
issued  by  defendant  to  plaintiff  on  the  7th  day  of  October,  1881, 
by  the  terms  of  which,  in  consideration  of  a  certain  premium 
paid  the  former  by  the  latter,  defendant  insured  the  plaintiflf, 
for  the  term  of  one  year,  on  his  certain  quartz-mill,  situated  in 
the  county  of  Tuolumne,  and  on  other  property  in  the  policy 
enumerated,  against  loss. by  fire. 

Among  the  conditions  contained  in  the  policy  are  the  follow- 
ing: "It  is  understood  and  agreed  that  a  watchman  shall  be 
employed  by  the  assured  to  guard  the  premises  during  such  time 

as  the  mill  is  idle Any  false  representation  by  the  assured 

of  the  condition  of  the  property  ....  or  any  over-valuation 
thereof  ....  or  any  false  or  fraudulent  representation  to  the 
authorities  touching  the  property  hereby  insured  ....  or  any 
change  in  the  possession  without  tlie  written  assent  of  the  com- 
pany shall  render  the  policy  void."  These  are  the  important 
conditions  affecting  the  policy  which  it  is  material  to  consider  in 
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this  case,  and  all  of  which,  it  is  claimed  by  the  company,  have 
been  violated  and  disregarded  by  the  plaintiff.  The  mill  was 
destroyed  by  fire  on  the  2d  day  of  August,  1882,  and  within  the 
time  covered  by  the  policy  of  insurance.  The  company  refused 
to  pay  the  loss  incurred,  and  this  action  was  brought  to  recover 
the  same  of  the  company.  Plaintiff  had  judgment  in  the  court 
below.  Appellant  moved  for  a  new  trial,  which  was  denied  by 
the  court,  and  the  appeal  is  from  the  judgment  as  well  as  the 
order  denying  the  motion  for  a  new  trial.  At  the  time  of  his 
application  for  insurance  the  plaintiff  represented  to  one  Deick- 
man,  the  agent  of  the  company,  that  the  property  covered  by  the 
policy  was  of  the  value  of  $12,000,  and  the  defendant,  believing 
such  representation  to  be  true,  insured  the  property  on  the  basis 
of  a  valuation  thereof  at  $12,000.  This  is  the  fourth  finding 
of  the  court.  The  court  further  finds  in  the  same  finding  that 
the  property  was  of  no  greater  value  than  between  $8,000  and 
$9,000,  but  the  plaintiff  did  not  intentionally  deceive  Deickman, 
the  agent  of  the  defendant,  but  on  the  contrary  the  plaintiff 
estimated  the  property  at  its  cost,  which  was  the  sum  of  $12,000. 
How  far  did  this  false  representation  of  value,  although  not 
made  fraudulently,  affect  the  validity  of  the  contract?  Was  it 
a  breach  of  a  condition  of  the  policy? 

Another  important  fact  in  the  case  appears  clearly  from  the 
evidence  that  the  insured  reported  to  the  authorities  in  giving  in 
this  property  for  assessment,  that  its  value  was  only  $500,  and. 
on  that  amount  only  he  paid  taxes  on  the  property  for  the  fiscal 
year  1881  and  1882. 

Another  point  made  on  behalf  of  the  defense  is  that  the  policy 
contained  a  condition  to  the  effect  that  a  watchman  should  be 
employed  by  the  insured  to  guard  the  premises  during  such  time 
as  the  mill  should  be  idle.  Was  that  condition  kept  and 
observed  by  the  plaintiff?  The  sixth  finding  is,  "that  during 
the  space  of  five  weeks,  immediately  prior  to  the  16th  day  of 
October,  1881,  said  quartz-mill  was  continuously  in  operation 
crushing  ore  from  the  Lynch  quartz  mine;  that  thereafter  said 
mill  was  idle  until  June,  1882;  that  it  was  idle  from  on  or 
about  the  1st  day  of  July,  1882,  to  the  2d  of  August,  1882,  at 
which  time  said  mill  was  destroyed  by  fire,  and  that  it  was  idle 
at  the  time  of  its  destruction.*' 
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By  the  thirteenth  finding  the  court  finds  that  one  Lynch  was 
employed  to  watch  and  guard  the  mill,  and  appellant's  counsel 
makes  the  point  that  this  is  not  a  finding  that  Lynch  was 
Employed  as  a  watchman  of  the  premises.  However  this  may 
be,  it  is  apparent  from  the  uncontradicted  evidence  in  the  case 
that  Lynch  was  not  employed  as  a  watchman  of  the  premises 
within  the  sense  and  meaning  of  the  contract.  It  appears  that 
Lynch  was  working  in  his  own  mine,  2,100  feet  distant  from  the 
mill,  for  six  or  seven  hours  during  the  day,  and  that  at  night  he 
slept  in  a  house  900  feet  from  the  mill,  between  which  house  and 
the  mill  a  hill  intervened,  which  prevented  this  so-called  watch- 
man from  seeing  the  mill.  The  mill  was  burned  and  destroyed 
without  waking  Lynch,  and  the  first  intimation  he  had  of  the 
destruction  of  the  property  was  in  the  morning  after  the  fire. 
He  was  too  far  away  from  the  property  during  the  hours  of  the 
night,  when  it  most  required  watching,  to  be  of  any  use  what- 
ever as  a  watchman  of  the  premises.  A  watchman,  according 
to  Webster,  is  a  sentinel,  and  a  watchman  of  a  building  is  one 
who  takes  care  of  it  during  the  night-time.  There  are  other 
reasons  apparent  from  the  evidence  in  the  case  for  holding  that 
the  conditions  of  the  contract  for  a  watchman  on  the  premises 
were  not  kept  by  the  insured,  but  we  have  confined  ourselves  to 
the  undisputed  facts  of  the  case. 

Another  point  made  by  the  appellant  is  that  the  condition  of 
the  policy  in  regard  to  a  change  in  the  possession  of  the  property 
was  broken  by  the  insured.  In  the  ninth  finding  it  is  foimd  by 
the  court  as  a  fact  in  the  case  that  on  the  17th  day  of  January, 
1882,  the  plaintiff  and  others,  without  the  consent  of  the  defend- 
ant, leased  the  property  insured,  and  surrendered  the  possession 
thereof  to  Joseph  Hoskins  and  his  associates.  This  was  a  breach 
of  a  condition  in  the  policy  which  rendered  the  same  void  ac- 
cording to  the  express  language  thereof. 

We  are  of  opinion  that  according  to  the  findings  of  the  court  and 
the  uncontradicted  evidence  in  the  case,  the  plaintiff  was  not  enti- 
tled to  judgment.  A  breach  of  any  one  of  the  conditions  contained 
in  the  policy  was  a  fatal  breach  on  the  part  of  the  assured,  and  a 
good  defense  to  his  right  of  recovery.      (§§  2607, 2612,  Civ.  Code.) 

We  cite  the  following  authorities  as  bearing  on  the  points 
^decided  in  this  case:     {Gladding  v.  Ins,  Co,  66  Cal.  6;  May  on 
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Insurance,  §§  156,  157;  Ripley  v.  JUtna  Ins,  Co.  30  N.  Y.  162; 
Civ.  Code,  §  2611.) 

Judgment  and  order  reversed. 

Sharpsteix,  J.,  concurred. 

TiiouNTON,  J.,  concurred  in  tl:e  judgment. 


[No.   9152.     In  Bank.— August  20,   1885.] 

PETES    G.    SHARP,    Appellant,    v.    JOHN    M.    BLAN- 

KEXSHIP,    Respondent. 

Division  Lii^B — Parol  Agreement — Statute  of  Frauds. — A  parol 
agreement  betv.een  co-terminoua  proprietors  of  land  that  a  surveyor 
should  run  a  liiie  between  their  respective  tracts,  and  that  such 
line  should  become  the  division  line,  is  invalid  under  the  Statute 
of  Frauds. 

Appeal  from  a  ju^^gmcnt  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W,  L.  Dudley,  and  J.  B.  Hall,  for  Appellant. 

The  parol  agreement  to  have  the  division  line  surveyed  and 
to  abide  by  the  result  was  within  the  Statute  of  Frauds,  and  not 
binding.     {Jackson  v.  Lang,  7  Wend.  169.) 

J.  C.  Campbell,  and  F,  T,  Baldwin,  for  Respondent. 

The  agreement  as  to  the  survey  was  not  void  under  the 
Statute  of  Frauds.  {Kincaid  v.  Dormey,  47  Mo.  337;  Kellum 
V.  Smith,  65  Pa.  St.  86;  Orr  v.  Iladley,  36  N.  H.  575.) 

Thornton,  J.  —  Action  of  ejectment  to  recover  a  tract  of 
land  situated  in  San  Joaquin  County.  Both  parties  claim  under 
Charles  M.  Weber.  The  land  in  controversy  was  parcel  of  a 
rancho  known  as  the  Campo  de  los  Franceses,  of  which  Weber  was 
the  owner.  The  litigation  is  in  regard  to  a  boundary  line  between 
the  plaintiff  and  defendant.  The  boundary  line  in  controversy 
is  the  western  line  of  plaintiff  and  the  eastern  of  defendant. 
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There  was  evidence  tending  to  show  that  Weber  had  caused 
the  rancho  above  named  to  be  surveyed  and  subdivided  into 
sections,  the  sections  being  sixty-nine  (69)  chains  and  seventy- 
two  (72)  links  square,  the  side  lines  of  the  section  being  a  little 
less  than  ten  chains  short  of  a  mile,  and  that  these  sections  were 
subdivided  into  four  quarters,  constituting  four  squares  of  equal 
area.  There  was  also  evidenc??  tending  to  show  that  this  bound- 
ary line  in  dispute  was  marked  by  stakes  set  in  the  ground  when 
the  survey  of  the  rancho  was  made  by  Weber;  that  the  boundary 
line  in  dispute  was  marked  by  corner  posts  or  stakes  that  were 
pointed  out  to  Balch,  the  grantor  of  defendant,  in  1858  by  Weber. 
This  appears  to  have  been  done  in  1858  when  Balch  was  nego- 
tiating with  Weber  for  the  land  which  was  afterwards  purchased 
by  Balch  of  Weber,  and  this  Weber  conveyed  to  him.  The 
evidence  further  tended  to  show  that  the  western  boundary  line 
of  plainfiff  was  marked  by  corner  posts  or  stakes.  There  was  no 
controversy  that  plaintiff  owned  the  southeast  quarter  of  section 
twenty-six,  and  that  defendant  owned  the  portion  of  the  south- 
west quarter  of  same  section,  adjoining  in  its  whole  length  on  the 
west  the  southeast  quarter. 

The  testimony  also  tended  to  show  that  soon  after  Balch  went 
into  possession  in  1857,  he  built  a  fence  from  comer  section  post 
to  corner  section  post  on  the  west  line  of  southeast  quarter  of 
section  twenty-six;  that  it  remained  there  until  some  time  in 
1877  or  1878,  when  a  controversy  arose  between  plaintiff  and 
defendant  as  to  the  boundary  line  between  them,  defendant  claim- 
ing that  plaintiff  had  in  his  possession  within  the  fence  above 
mentioned sor.ie of  his  (defendant's  land).  This  plaintiff  denied, 
but  averred  that  he  did  not  wish  to  deprive  defendant  of  any 
land  owned  by  him.  Under  this  state  of  things  an  arrangement 
was  entered  into  between  them  by  wliich  a  surveyor  was  employed 
to  run  tlie  disputed  line  between  them  at  their  mutual  expense. 
This  appears  to  have  been  done,  and  the  line  as  surveyed  and 
run  did  show  that  plaintiff's  enclosure  did  contain  land  that  was 
a  part  of  southwest  quarter  of  section  twenty-six  belonging  to 
defendant.  Plaintiff  insisted  that  tlie  line  was  not  correctly  run, 
was  not  on  the  true  line,  and  there  was  evidence  to  show  that  he 
never  agreed  to  accept  or  adopt  the  line  thus  run  as  the  true  line. 

The  plaintiff  requested  the  court  to  charge  the  jury  as  follows : — 


Digitized  by  VjOOQ IC 


Aug.  1885.]  SiTAUP  r.  Blankekstiip.  443 


*^  Although  the  jury  sliall  find  from  the  evi(U'nce  that  the 
plaintiff  agreed  with  the  defendant  in  18T7,  or  thereafter,  that 
the  county  surveyor  sliould  run  the  line  between  their  respective 
lands,  and  such  line  should  become  the  line  on  wliich  the  division 
fence  should  be  built,  yet  if  the  jury  shall  further  find  that  said 
plaintiff,  at  any  time  before  the  entry  of  said  defendant  on  the 
land  in  suit,  refused  to  accept  or  adopt  the  said  surveyed  line  as 
the  true  and  correct  line,  tlie  jury  must  consider  the  case  in  the 
same  light  as  if  plaintiff  had  not  agreed  to  have  the  line  sur- 
veyed, and  as  if  no  survey  had  in  fact  been  made."  This  request 
was  refused  and  plaintiff  excepted. 

It  is  apparent  from  what  has  been  above  stated  that  the  evi- 
dence tended  to  show  that  the  plaintiff  derived  title  to  the  part 
of  land  known  as  soutlieast  quarter  of  section  twenty-six,  the 
western  boundary  of  which  was  marked  by  stakes  or  posts  put 
in  the  corners  by  Weber  for  that  purpose,  and  that  plaintiff  took 
possession  and  built  the  fence  on  this  line  according  to  the  line 
so  marked. 

Now  if  plaintiff  obtained  title  to  and  became  owner  of  the 
quarter  section  above  mentioned,  bounded  on  the  west  by  a  fence 
between  the  poets  above  mentioned,  it  would  be  difficult  to  per- 
ceive, imder  the  Statute  of  Frauds  of  this  State  in  force  at  the  time 
the  transactions  referred  to  took  place,  why  he  lost  it  by  a  line 
surveyed  in  the  manner  above  pointed  out,  to  which  he  never 
agreed.  If  the  line  thus  surveyed  had  been  adopted  by  both 
parties,  and  possession  taken  accordingly  and  held  for  a  period 
of  time  sufficient  to  build  up  a  title  by  adverse  possession,  it 
might  be  held  that  the  title  would  have  vested  in  them  according 
to  the  line  so  adopted  and  acted  on ;  but  there  is  no  such  evidence 
here.  (See  Adams  v.  Rockwell,  16  Wend.  285,  and  cases  there 
cited  and  commented  on.)  Indeed  there  is  evidence  which  if 
true,  proves  that  the  plaintiff  never  agreed  to  or  adopted  the  line. 

The  court  erred  in  refusing  this  instruction.  Nor  was  the 
error  cured  by  giving  it  with  the  words  appended  by  the  court. 
The  words  appended  are,  "except  so  far  as  the  evidence  in  regard 
to  the  agreement  of  survey  may  tend  to  show  that  there  was  no 
acquiescence  on  the  part  of  Blankenship  in  the  old  line.'' 

We  cannot  perceive  that  the  words  appended  are  at  all  perti- 
nent to  or  had  any  connection  with  the  matter  of  the  request. 
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The  latter  relates  only  to  a  new  line,  and  the  former  to  the  old 
line,  which  appeared  to  be  and  was  entirely  different  from  the 
new.  The  question  whether  Blankenship,  the  defendant,  acqui- 
esced in  the  old  line  or  not,  had  no  connection  with  the  propo- 
sition stated  in  the  request  in  regard  to  the  new  line.  The 
request  did  not  tend  in  any  way  to  take  from  the  consideration 
of  the  jury  anything  in  the  case  bearing  on  the  issue  of  the 
acquiescence  of  defendant  in  the  old  line.  The  words  added  to 
the  request  by  the  court  certainly  had  a  tendency  to  lead  the 
minds  of  the  jury  away  from  the  question  which  should  have 
been  submitted  to  them  as  embodied  in  the  request. 

For  this  error  the  judgment  and  order  are  reversed  and  the 
cause  remanded  for  a  new  trial. 

Morrison,  C.  J.,  McKinstry,  J.,  Eoss,  J.,  and  Myrick, 
J.,  concurred. 


[No.   8872.    Department  Two.— September   18,   1886.] 

IN  THE  MATTER  OF  THE  ESTATE  OF  WILLIAM  H. 

DALBYMPLE,  Deceased. 

Will — Contesting  Pbobate — Juby  Trial. — In  a  contest  as  to  the  pro- 
bate of  a  will,  where  a  jury  was  impaneled  to  try  the  issues,  the 
contestants  were  not  prejudiced  by  the  action  of  the  court  in  submit- 
ting to  the  jury  certain  issues  proper  in  themselves,  but  amounting 
substantially  to  a  repetition  of  others  presented  by  them  and  al- 
lowed by  the  court,  and  on  which  the  jury  found  against  them. 

Id. — Practice — Obdeb  of  Pboof. — In  such  a  case,  the  contestants  are 
plaintiffs,  and  have  the  affirmative  of  all  the  issues  raised  by  the 
contest. 

Id. — Insanity — Evidence. — It  being  claimed  that  the  will  was  invalid 
by  reason  of  the  insanity  of  the  testator  at  the  time  of  its  execu- 
tion, evidence  was  admitted  as  to  his  sanity  at  other  times  during 
the  course  of  a  progressive  disease  supposed  to  have  affected  his 
mind.     Heldy  that  the  evidence  was  properly  admitted. 

Id. — Gbound  of  Contest  not  Included  in  the  Issues. — Where  a  ques- 
tion affecting  the  validity  of  the  will  is  not  included  in  the  issues 
submitted  to  the  jury,  the  court  may  proceed  to  determine  it  upon 
the  evidence. 

Appeal  from  a  judgment  of  tlie  Superior  Court  of  the  county 
of  Marin,  and  from  an  order  refusing  a  new  trial. 

The  will  was  conditional  to  take  effect  in  case  the  testator 
should  die  from  the  illness  under  which  he  was  suffering  at  the 
time  of  its  execution.  The  remaining  facts  are  stated  in  the 
head-notes  and  opinion. 
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II.  Dorsey  Gough,  and  L.  Quint,  for  Appellants. 
Floumoy  &  Mhoon,  for  Respondent. 

FooTE,  C.  —  The  tenth  and  eleventh  issues  allowed  to  be 
tried  by  the  jury  in  this,  a  case  of  the  contested  probate  of  a 
will,  were  not  in  themselves  improper,  under  the  rule  laid  down 
in  the  Gharky  Case,  57  Cal.  274. 

The  contestants  claimed  those  issues  to  be  substantially  a 
repetition  of  the  seventh  and  eighth  tendered  by  them  aud  al- 
lowed by  the  court,  and  that  those  last  wherein  the  jury  found 
against  them  were  the  true  issues  upon  the  matters  to  which  they 
related.  If  this  be  true,  contestants  cannot  complain,  since  the 
finding  of  the  jury  upon  those  issues  support  pro  tanto  the  order 
or  decree  made  and  entered  by  the  court. 

ITiere  can  be  no  reasonable  ground  to  doubt  that  section  607 
and  section  1312,  subdivision  4,  of  the  Code  of  Civil  Procedure, 
as  construed  in  the  Estate  of  Collins,  Myrick's  Reports,  73,  con- 
stituted "on  the  trial  the  contestants  plaintiffs,  and  the  peti- 
tioner defendant."  The  reason  there  given  that  the  matter  is 
entirely  controlled  by  the  statute  seems  to  be  conclusive. 

The  court  rightfully  said  "as  to  all  matters  involved  in  the 
issues  raised  by  the  contest,  the  contestant  is  plaintiff  and  must 
go  forward." 

The  evidence  submitted  to  the  jury  being  conflicting  upon  all 
the  material  issues,  their  verdict  should  be  upheld. 

Objection  is  urged  to  the  competency  of  the  testimony  of 
various  witnesses  for  the  proponent.  It  is  claimed  that  not  being 
experts  they  should  have  established  their  intimacy  with  the 
testator,  and  before  being  permitted  to  testify  as  to  their  opinions 
of  his  sanity  or  insanity,  should  have  stated  the  reasons  therefor. 

The  testimony  as  delivered  by  the  witnesses  appears  to  have 
made  evident  the  intimacy  required,  and  to  have  included  the 
reasons  for  their  opinions. 

The  objection  that  the  witnesses  testified  to  the  condition  of 
mind  of  the  testator  at  times  too  remote  from  that  of  the  execu- 
tion of  the  will  is  not  tenable.  The  disease  causing  his  insanity 
was  a  progressive  one. 

The  court  committed  no  error  in  admitting  or  excluding  any 
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of  the  evidence  offered.  (§  1870,  subd.  10,  Code  Civ.  Proe.; 
People  V.  Sanford,  43  Cal.  33;  Estate  of  Toomes,  54  Cal.  509.) 

The  law  as  contained  in  the  instructions  given  by  the  court 
to  the  jury  and  allowed  to  go  to  them  as  requested  by  counsel,  is 
properly  stated.  The  modifications  of  instructions  made  were 
correct,  as  was  also  the  refusal  of  certain  of  them. 

That  tribunal  seems  to  have  had  in  view  in  its  action  in  the 
premises,  the  law  as  laid  down  in  the  Estate  of  Oharky,  57  Cal. 
274,  and  Estate  of  Low,  Myrick^s  Reports,  147;  and  applied  the 
correct  principles  therein  stated  to  the  facts  of  the  case  at  bar. 

There  was  no  question  of  marriage  involved  in  the  contention, 
and  the  jury  were  not  misled,  but  disabused  of  any  wrong 
impression  which  they  might  otherwise  have  had  from  the  pro- 
posed instruction  asked  by  contestants  on  that  subject,  and  re- 
fused orally  in  their  presence  by  the  court,  as  also  from  the 
testimony  on  that  point  by  Mr.  Qough. 

The  conduct  of  the  court  in  studiously  keeping  the  jury  upon 
the  beaten  track  as  to  the  issues  to  be  by  them  tried,  is  to  be 
commended. 

Its  action  in  finally  making  and  entering  its  order  or  decree 
without  allowing  the  contestants  at  the  time  proposed  by  them 
to  have  the  issues  tried,  whether  or  not  the  death  of  the  testator 
had  been  the  result  of  the  illness  under  which  he  suffered  at  the 
time  of  the  execution  of  the  will,  was  proper. 

The  testimony  was  ample  to  support  the  finding  of  the  court 
upon  that  point,  and  the  contestants  by  not  including  it  among 
the  issues  they  first  submitted  to  the  jury,  and  upon  which  the 
jury  found,  waived  such  right,  and  it  then  became  the  duty  of 
the  court  to  consider  the  evidence  and  make  a  finding  thereon. 

The  province  of  the  court  and  jury  in  such  case  is  stated  in 
the  Estate  of  Thomas  Collins,  supra. 

"  The  theory  of  this  statute  seems  to  be  as  follows :  A  paper 
is  offered  as  a  will;  it  is  contested  on  any  one  or  more  of  the 
statutory  grounds;  a  jury  is  sworn  to  try  the  issues  raised  by 
the  contest,  not  tc  pass  upon  any  other  fact.  Upon  those  issues 
the  contestant  is  plaintiff.  It  may  happen  that  a  contest  is 
raised  as  to  one  only  of  the  statutory  grounds,  for  icitance  say 
not  witnessed.  That  is??iio  is  the  only  one  before  the  jury  and 
their  verdict  will  be  conclusive  upon  it.     But  upon  the  render- 
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ing  of  tlie  venlict  upon  that  issue,  tlio  court  could  not  admit  the 
will  to  probate.  The  court,  not  the  jury,  will  liear  evidence  on 
all  the  points  required  by  the  statute,  not  raised  by  the  contest, 
and  admit  or  reject." 

The  order  of  the  court  admitting  the  will  to  probate  and  ap- 
pointing Peter  Alferitz  administrator,  etc.,  and  that  denying  a 
new  trial,  ought  to  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  orders  are  affirmed. 

Hearing  in  Bank  denied. 


[No.   8014.     Department  One.— September   21,    1886.] 

YSABEL  A.  DE  ARGUELLO,  Appellant,  v.  B.  W.  BOUES 

ET  AL.,  Respondents. 

Deed — Fiixing  ix  Blank  after  Execution — Legal  Title. — A  deed  in 
which  the  name  of  the  grantee  is  left  blank  by  the  grantor  at  the 
time  of  its  execution,  and  afterward  inserted  without  his  authority, 
does  not  convey  any  title,  nor  docs  it  become  sufficient  for  the  pur- 
pose of  passing  the  legal  title  from  the  fact  that  the  grantee  enters 
into  possession  and  pays  the  purchase  price. 

Ejectment — Equitable  Defense — Pleading. — In  an  action  of  eject- 
ment, where  the  plaintiff  has  the  legal  title,  and  the  defendant  is 
in  possession  under  a  contract  of  purchase  from  one  under  whom 
the  plaintiff  claims,  and  has  fully  complied  with  the  terms  of  the 
contract,  the  equitable  title  thus  vested  in  the  defendant  may  be 
pleaded  in  defense  of  the  action.  The  facts  constituting  the  defense 
must  be  fully  stated  in  the  answer,  but  a  prayer  for  equitable  re- 
lief is  not  required,  nor  is  it  material  that  the  defendant  may  by 
lapse  of  time  or  other  cause  have  lost  his  right  to  such  relief. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  San  Joaquin,  and  from  an  order  refusing  a  new  trial. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

D.  M.  Delmas,  for  Appellant. 

Terry  &  McKinne,  and  J.  //.  Budd,  for  Respondents. 

McKiNSTRY,  J.  —  This  action  is  ejectment,  brought  by  plain- 
tiff as  devisee  under  the  will  of  Jose  R.  Argnello,  deceased;  the 
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complaint  alleging  that  Jose  R.  Arguello  was  seized  in  fee  of  the 
l)reniises  at  the  time  of  his  death. 

The  answer  admits  that  Jose  R.  Arguello  was  in  his  lifetime, 
and  up  to  the  14th  day  of  September,  1876,  the  owner  in  fee 
of  the  premises,  but  alleges  that,  on  that  day,  he  sold  and 
conveyed  said  premises  to  the  defendant  for  the  consideration 
of  $4,000,  which  was  the  full  value  thereof,  and  which  sum 
was  on  that  day  fully  paid  by  defendant  Bours  to  said  Arguello, 
and  that  said  defendant  entered  into  possession  of  said  premises 
under  said  sale  and  not  otherwise.  That  said  defendant  is  and 
since  said  14th  day  of  September,  187G,  has  been  the  ottmer  in 
fee  of  said  premises,  and  that  defendant  F.  A.  Ruhl,  at  the 
time  of  the  commencement  of  this  suit,  occupied  and  now  occu- 
pies said  premises  as  the  tenant  of  the  defendant  Bours,  and  said 
Ruhl  has  and  claims  no  right,  etc.,  except  as  tenant,  etc. 

If  the  foregoing  is  to  be  construed  as  being,  in  legal  effect, 
merely  a  denial  of  the  averments  of  the  complaint,  the  court  be- 
low erred  in  refusing  to  give  to  the  jury  the  instruction  asked  by 
counsel  for  the  plaintiff,  which  reads  as  follows :  — 

"If  the  jury  believe  from  the  evidence  that  when  the  deed 
offered  in  evidence  herein,  and  dated  September  14,  1876,  came 
into  the  hands  of  the  defendant  B.  W.  Bours,  it  had  already 
been  signed  and  acknowledged  by  J.  R.  Arguello,  and  that  the 
name  of  B.  W.  Bours  did  not  then  appear  therein,  and  that 
afterwards  one  Inglis,  by  direction  of  said  Bours,  in  the  absence 
of  said  Arguello,  and  wiihont  any  authority  from  him,  wrote  the 
name  of  said  Bours  therein,  and  that  thereupon  said  Bours  took 
said  deed  and  filed  the  same  for  record,  the  plaintiff  is  entitled 
to  your  verdict.*' 

Certainly  the  deed  did  not  convey  the  legal  title  if  Arguello 
never  authorized  the  insertion  of  the  name  of  defendant.  That 
such  authorization  might  be  proved  by  circumstantial  evidence 
does  not  affect  the  decision  of  the  question. 

Nor  is  the  decision  of  the  question  affected  by  the  abolition 
of  all  distinctions  between  sealed  and  unsealed  instruments. 
(Civ.  Code,  §  1629.)  As  to  unsealed  instruments,  a  blank  could 
always  be  filled  in  by  a  person  authorized  by  the  maker.  But  the 
instruction  above  recited  speaks  of  the  absence  of  "  any  "  authority 
from  Jose  R.  Arguello  for  the  insertion  of  the  name  of  Bours. 


Digitized  by  VjOOQ IC 


Sept.  1885.]  Aroueli.o  v.  Bours.  449 

It  is  not  noccssary  to  (k'tcrininc  whctluT  tlio  avonnciit  that 
.lose  II.  Arguello  "  convevod  "  lo  (N^fcndant  Bours  on  a  certain 
day,  and  that  the  latter,  since  tliat  day,  has  been  "  the  owner  in 
fee,^'  may  be  disregarded. 

Some  of  the  instructions  given  to  the  jury  were  confusing 
and  erroneous.  The  court  seems  not  to  have  decided  whether 
the  answer  made  an  issue  simply  as  to  the  plaintiff's  legal  title, 
or  alleged  equities  which  entitled  defendants  to  retain  possession 
of  the  demanded  premises ;  but  to  have  treated  it  as  doing  both. 
And  the  Jury  were  authorized  (so  far  as  the  court  below  could 
authorize  the  jury)  to  base  their  general  verdict  either  on  a 
finding  that  plaintiff  did  not  have  the  legal  title,  or  if  plaintiff 
had  the  legal  title,  that  defendant  Bours  was  entitled  to  retain 
the  possession  by  virtue  of  an  executed  contract  of  sale  and 
purchase.  To  reach  the  second  question  suggested  (was  the 
defendant  in  possession  under  such  contract  fully  executed  on  his 
part  ?)  the  jury  were  authorized  to  construe,  interpret,  and  deter- 
mine the  legal  effect  of  an  instrument  in  writing.  "If  the  jury 
believed  ....  that  said  Arguello  signed  and  acknowledged  a  deed 
for  said  property  and  sent  the  same  to  the  defendant,  omitting  to 
insert  the  name  of  the  grantee,  that  by  reason  of  said  omission,  the 
deed  signed  by  the  said  Arguello  was  not  sufficient  to  puss  title/* 
etc. 

The  court  also  charged :  — 

"If  the  jury  believe  from  the  evidence  that  when  the  deed 
offered  in  evidence  herein  came  into  the  hands  of  defendant 
Bours,  it  had  already  been  signed  and  acknowledged  by  J.  K. 
Arguello,  and  that  the  name  of  B.  W.  Bours  did  not  then 
appear  therein,  and  that  afterwards  one  Inglis,  by  direction  of 
defendant,  in  the  absence  of  said  Arguello,  and  without  any 
authority  from  him,  wrote  the  name  of  said  Bours  therein,  and 
that  thereupon  said  Bours  took  said  deed  and  filed  the  same  for 
record,  then  such  deed  the  court  instructs  you  would  not  be 
sufficient  to  pass  the  title,  unless  you  further  find  from  the 
evidence  that  the  defendant  purchased  the  premises  therein 
named  from  said  Arguello,  paid  the  purchase  price,  and  entered 
into  and  held  possession  thereof,  claiming  the  same  as  his  own 
by  virtue  of  such  purchase  and  payment.'* 

The  jury  were  thus  told  in  effect  that  although  the  name  of 
Bours  was  inserted  in  the  "  deed  "  without  any  authority,  express 

LXVn.     CAL. — 2^ 
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or  implied,  from  Arguello,  yet  such  deed  would  be  sufficient  "  to 
pass  the  title,"  if  the  defendant  purchased  the  premises,  paid 
the  purchase  price,  and  entered  into  possession,  etc.  This  must 
be  construed  as  an  instruction  that,  if  defendant  entered  under  a 
contract  and  had  fully  performed  its  conditions  on  his  part,  the 
legal  tiile  passed  to  him  by  the  deed. 

For  these  reasons  the  judgment  and  order  must  be  reversed. 

Inasmuch,  however,  as  another  question  has  been  discussed 
by  counsel,  we  deem  it  proper  to  say  that,  under  our  system  of 
practice,  a  defendant  may  plead,  as  a  defense  to  "ejectment," 
that  he  is  in  possession  under  a  contract  of  purchase,  the  con- 
ditions whereof  have  been  fully  performed  on  his  part ;  in  other 
words,  that  he  is  in  possession  under  a  contract  which  gave  him 
the  right  of  possession,  and  that  he  is  entitled  to  retain  the 
possession  as  against  the  bare,  naked  title  of  his  vendor,  which 
the  vendor  holds  disconnected  from  any  real  interest.  A  perfect 
equity,  united  to  the  possession,  is  under  our  system  equivalent 
for  all  purposes  of  defense  to  a  legal  title.  (Morrison  v.  Wilson, 
13  Cal.  494;  73  Am.  Dec.  593.)  A  vendee  in  possession  under 
an  executory  contract,  the  conditions  of  which  have  been  per- 
formed on  his  part,  may  avail  himself  of  his  equitable  title  as  a 
defense  to  an  action  of  ejectment  brought  against  him  by  the 
holder  of  the  legal  title.  (Love  v.  Watkins,  40  Cal.  547.)  A 
mere  equitable  title  to  land,  if  of  such  a  character  as  in  equity 
entitles  the  holder  to  the  possession,  is  a  sufficient  defense  to  an 
action  for  the  possession  brought  by  the  holder  of  the  legal  title. 
(WUlis  V.  Wozencraft,  22  Cal.  607.) 

But  whether  a  defendant  relies  upon  his  equities  merely  as  a 
defense  to  the  ejectment,  or  alleges  them  in  a  cross-bill  and  bases 
on  them  a  prayer  for  equitable  relief,  the  facts  must  be  fully  set 
forth  in  the  answer;  as  fully  as  it  would  be  necessary  to  allege 
them  in  the  stating  part  of  a  bill  in  equity,  praying  a  decree  for 
a  conveyance  of  the  legal  title.  (Miller  v.  Fulton,  47  Cal.  146; 
Bruck  V.  Tucker,  42  Cal.  352;  Kentfield  v.  Hayes,  67  Cal.  411.) 
In  Kent/on  v.  Quinn,  41  Cal.  325,  and  Cadiz  v.  Majors,  33  Cal. 
288,  the  equities  of  the  defendant  were  not  pleaded.  The  dicta 
in  the  decisions  of  cases  w^here  the  answer  consisted  of  mere  de- 
nials, that  the  equitable  defense  should  be  pleaded  with  a  prayer 
for  affirmative  relief,  are  not  to  be  regarded  as  authoritative. 
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In  an  action  of  ''  ejectment,"  by  a  plaintiff  having  the  legal 
title,  the  defendant  may  rely  on  a  contract  of  purchase,  which 
gave  him  the  right  of  entry,  and  which  has  been  completely 
executed  and  performed  on  his  part,  together  with  his  continued 
possession.  But  all  the  facts  on  which  he  relies  should  be 
averred  in  the  answer.  In  view  of  the  intimation  in  Bruck  v. 
Tuclcer,  it  will  always  be  safer  to  aver  (as  was  done  in  this  case) 
that  the  price  paid  was  a  just  and  fair  price  and  the  full  value 
of  the  premises. 

Of  course,  under  such  circumstances,  the  defendant  will  usually 
pray  for  equitable  relief.  If,  by  lapse  of  time  or  for  any  other 
reason,  he  may  have  lost  his  right  to  an  equitable  decree,  he 
will  still  be  entitled  to  rely  on  his  perfect  equity  as  a  defense  to 
an  action  brought  to  deprive  him  of  the  possession. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

Eoss,  J.,  and  McKee,  J.,  concurred. 


[No.  9903.    Department  Two.-— September  22,  1885.] 
JOHN     MURPHY,     Eespondent,     v,     J.     D.     SNYDER, 

Appellant. 

Forcible  Detainer — Possession — Lease  as  Evidence. — In  an  action 
for  a  forcible  detainer,  a  lease  to  the  plaintiff  under  which  he  had 
formerly  been  in  possession  of  the  land  in  controversy,  heldy  admis- 
sible in  evidence  for  the  purpose  of  showing  the  extent  of  such  pos- 
session, and  his  right  to  possession  at  the  time  of  the  alleged  forci- 
ble detainer. 

Id. — Practice — Findings— Conclusion  of  Law. — A  direction  added  by 
the  court  to  its  findings  of  fact,  that  judgment  be  entered  in  ac- 
cordance with  the  findings  in  favor  of  the  plaintiff  for  restitution 
of  the  premises,  and  for  his  costs  and  disbursements,  states  a  con- 
clusion of  law. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County,  and  from  an  order  refusing  a  new  trial. 

The  plaintiff  claimed  the  right  of  possession  under  the  lease 
mentioned  in  the  opinion ;  the  defendant  under  a  subsequent 
lease.  The  term  of  the  plaintiff's  lease  had  expired  at  the  time 
of  the  alleged  unlawful  entry  of  the  defendant,  but  the  lease 
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contained  a  clause  giving  the  plaintiff  the  privilege  of  retaining 
possession  of  the  land  on  a  certain  condition  which  he  claimed  to 
have  fulfilled.  The  remaining  facts  are  stated  in  the  opinion  of 
the  court. 

Jarret  T,  Richards,  John  T,  Boyce,  R.  M,  Dillard,  and  Chas. 
E.  Euse,  for  Appellant. 

McNulta  &  Oglesby,  for  Respondent. 

Thornton,  J.  —  Action  for  a  forcible  detainer.  There  was 
no  error  in  admitting  in  evidence  the  lease  to  plaintiff.  It  was 
admissible  in  connection  with  plaintiff's  former  possession  to 
show  the  extent  of  such  possession. 

In  an  action  for  a  forcible  detainer  the  plaintiff  is  entitled  to 
recover  on  showing  the  forcible  detainer,  and  that  he  is  entitled 
to  the  possession  at  tlie  time  of  such  forcible  detainer.  (Code 
Civ.  Proc.  §  1172.)  The  lease  was  admissible  also  to  show  that 
plaintiff  was  entitled  to  the  possession. 

The  objections  of  plaintiff  to  certain  questions  asked  by  de- 
fendant of  witness  Mullaney  were  properly  sustained,  as  was  also 
the  objection  to  a  question  asked  plaintiff.  These  questions 
related  to  matters  which  were  entirely  irrelevant  to  the  issues  to 
be  tried. 

There  was  evidence  tending  to  prove  the  allegations  of  the 
complaint- 
It  is  urged  that  the  court  below,  in  giving  its  decision,  stated 
no  conclusion  of  law.  Tlio  record  shows  that  after  finding  the 
facts  the  court  adds  tliis  direction:  "Let  judgment  be  entered 
in  accordance  with  the  foregoing  findings  in  favor  of  plaintiff 
for  restitution  of  said  premises,  and  for  his  costs  and  disburse- 
ments in  this  action." 

This,  in  our  judgment,  is  in  substance  a  conclusion  of  law 
stated  by  the  court  tliat  the  plaintiff  is  entitled  to  recover  the 
possession  of  the  premises  sued  for.  It  would  be  yielding  too 
far  to  mere  form  to  hold  tliat  the  above  is  not  a  conclusion  of 
law. 

Judgment  and  order  affirmed. 

Morrison,  C.  J.,  and  Myrick,  J.,  concurred. 
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[No.   11217.     Department  One.— Septombor  2a,   1885.] 
WILLIAM    F.    DALZELL,    Petitioner,    v.    TUK    SIPK- 
lUOR     COURT     OF     SAN-     BENITO     COrXTY,     Re- 
spondent. 

Pbacticb — Appeal  from  Justice's  Court — Notice — Proof  of  Service. 
— Where  the  record  of  a  case  on  appeal  from  a  Justice's  Court  is 
silent  as  to  service  of  the  notice  of  appeal,  the  fact  of  service  may 
be  proved  by  an  affidavit  filed  pending  a  motion  to  dismiss  the  ap' 
peal  on  that  ground. 

Id. — Attorney  Absent  from  his  Office. — An  affidavit  of  service  which 
states  that  a  notice  was  served  on  the  attorney  for  the  respondent 
by  leaving  it  on  the  desk  of  the  attorney  in  the  front  room  of  his 
law  office  between  the  hours  of  8  in  the  morning  and  6  in  the 
afternoon,  and  that  there  was  no  person  in  said  front  room  at  the 
time,  is  insufficient  to  show  constructive  service  of  the  notice  upon 
the  attorney  during  his  absence  from  his  office. 

Id. — Jurisdiction. — Service  of  notice  of  an  appeal  is  a  jurisdictional 
fact,  and  if  such  service  has  not  been  made  within  the  statutory 
time  and  according  to  the  requirements  of  the  statute,  the  appellate 
court  derives  no  jurisdiction  of  the  case. 

Application  for  a  writ  of  review.  The  facts  are  stated  in 
the  opinion  of  the  court. 

Montgomery  &  Scott,  and  N,  C.  Briggs,  for  Petitioner. 

B.  B,  McCroskey,  for  Respondent. 

McKee,  J.  —  Application  for  a  writ  of  review. 

It  appears  from  the  allegations  of  the  petition  that  the 
Superior  Court  of  San  Benito  County,  upon  the  hearing  of  a 
motion  to  dismiss  an  appeal  taken  from  a  judgment  rendered  by 
a  Justice's  Court,  finding  that  there  was  no  service  of  the  notice 
of  appeal  to  give  the  court  actual  jurisdiction  of  the  case  ordered 
a  dismissal  of  the  appeal ;  and  it  is  contended  tliat  this  order  was 
in  excess  of  the  jurisdiction  of  the  court  and  void,  because  serv- 
ice of  the  notice  of  appeal  as  prescribed  by  law  was  substan- 
tially proved  upon  the  hearing  of  the  motion  to  dismiss. 

The  papers  in  the  case,  transmitted  by  the  justice  to  the 
Superior  Court,  did  not  sliow  any  service  whatever.  But  pend- 
ing the  motion  made  to  dismiss  the  appeal  on  that  ground, 
appellant's  attorney  filed  an  affidavit  upon  which  it  was  claimed 
that  service  of  the  notice  of  appeal  had  been  made  upon  the 
attorney  of  the  adverse  party,  during  his  absence  from  his  office. 

Where  the  record  of  a  case  on  appeal  from  a  Justice's  Court  is 
silent  as  to  service  of  the  notice  of  appeal,  the  fact  of  service 
may  be  proved  by  affidavit;  but  the  affidavit  must  show  that 
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all  the  requirements  of  the  law  to  effect  service  were  complied 
with.  {Mendioca  v.  Orr,  16  Cal.  368;  Doll  v.  Smith,  32  CaL 
476.)  Service  is  effected  by  personal  delivery  of  a  copy  of  the 
notice  to  the  adverse  party,  or  his  attorney ;  or  it  may  be  made 
during  the  absence  of  the  attorney  from  his  office,  if  the  office 
be  open,  by  leaving  the  notice  ....  with  his  clerk,  or  other 
person  in  charge  of  the  office,  or  if  there  is  no  person  in  the 
office,  by  leaving  it  between  the  hours  of  8  in  the  morning  and 
6  in  the  afternoon  in  a  conspicuous  place  in  the  office,  etc. 
(Subd.  1,  §  1011,  Code  Civ.  Proc.) 

The  affidavit  of  service  states  that  the  notice  of  appeal  was 
served  on  the  attorney  for  respondent  "  by  leaving  it  on  the  desk 
of  the  said  attorney  in  the  front  room  of  his  law  office  .... 
between  the  hours  of  8  in  the  morning  and  6  in  the  after- 
noon of  the  6th  of  June,  1885,"  ....  and  "  that  there  was  no 
person  in  said  front  room  of  said  office  at  the  time  said  notice  of 
appeal  was  left  there,"  etc. 

This  was  insufficient  to  show  constructive  service  of  the  notice 
upon  an  attorney  absent  from  his  office.  Taking  as  incontro- 
vertible the  fact  that  the  attorney  upon  whom  service  was 
attempted  to  be  made  was  not  in  the  front  room  of  his  office  at 
the  time,  his  absence  from  his  office  is  not  deducible  from  the 
fact.  It  is  not  claimed  that  "the  attorney  of  respondent"  got 
the  notice.  In  fact  the  affidavit  states  the  attorney  complained 
that  "  he  would  not  have  known  that  an  appeal  had  been  taken 
if  he  had  not  seen  it  in  the  newspapers." 

The  proof  of  service  was  therefore  legally  insufficient,  and  the 
court  did  not  exceed  its  jurisdiction  in  so  determining  and  in 
ordering  a  dismissal  of  the  appeal.  Service  of  notice  of  an 
appeal  is  a  jurisdictional  fact;  and  if  service  has  not  been  made 
within  statutory  time,  and  according  to  the  requirements  of  the 
statute,  to  effect  service,  the  appellate  court  derives  from  the 
notice  no  actual  jurisdiction  of  the  case,  and  the  appeal  is  dis- 
missible  ex  mero  motu,  or  on  motion  of  respondent,  for  want  of 
jurisdiction.  (Coker  v.  Superior  Court,  58  Cal.  177;  Trobock  y. 
Caro,  60  Cal.  304.) 

Application  for  writ  denied. 

Boss,  J.,  and  McKinstry,  J.,  concurred. 
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[No.  9754.    DepartmeDt  One. — September  24,  1885.] 

NETTIE  D.  HARBIS,  Administratrix  of  the  Estate  oi 
JAMES  H.  HAEBIS,  Deceased,  Respondent,  v,  E.  A 
HABBIS,  Appellant. 

Evidence— tStatements  of  a  Deceased  Person  against  his  Interest. 
— In  an  action  to  cancel  a  deed  made  by  a  son  just  before  his  death 
to  his  father,  and  to  quiet  the  title  of  the  son's  estate  to  the  lands 
purporting  to  be  conveyed  thereby,  one  of  the  issues  was  whether  or 
not  the  son  had  acquired  these  lands  by  a  previous  conveyance  from 
his  father  without  consideration,  and  as  trustee  for  the  latter  to 
reconvey  them  when  requested  so  to  do.  In  connection  with  this 
issue,  it  was  shown  by  the  plaintiff  that  a  bill  of  sale  of  certain 
I>ersonal  property  was  given  by  the  father  to  the  son  at  the  time 
of  the  alleged  conveyance  from  him  to  his  son,  and  that  a  second 
bill  of  sale  of  the  same  property  was  given  by  the  son  to  the  father 
at  the  time  of  the  deed  of  conveyance  sought  to  be  cancelled,  and 
that  these  two  bills  of  sale  were  so  intimately  connected  with  the 
conveyances  as  to  form  substantially  parts  of  the  same  transaction. 
Heldf  that  statements  by  the  son  at  the  time  as  to  the  considera- 
tion for  the  first  bill  of  sale  were  admissible  on  behalf  of  the  de- 
fendant. 

Appeal  from  an  order  of  the  Superior  Court  of  Lassen 
County  refusing  a  new  trial. 

The  facts  are  stated  in  the  head-note  and  opinion. 

Hart  &  White,  C.  0.  Kelley,  and  M.  Marsteller,  for  Appellant. 
E.  V.  Spencer,  and  C.  McClaskey,  for  Respondent. 

FooTE,  C.  —  An  appeal  from  an  order  refusing  the  defendant 
a  new  trial. 

The  respondent  objects  to  the  consideration  by  this  court  of 
the  statement  on  that  motion,  which  is  incorporated  in  the 
transcript. 

We  can  see  no  force  in  his  objection. 

This  was  an  action  to  cancel  a  deed,  made  by  a  son,  just  pre- 
ceding his  death,  to  his  father,  and  to  quiet  the  title  of  the  son's 
estate,  to  the  lands  purporting  to  be  by  that  deed  conveyed. 

It  was  an  issue  in  the  case,  whether  or  not  the  son  had 
acquired  these  lands  by  a  previous  conveyance  from  his  father, 
without  consideration,  and  as  a  trustee  for  the  latter,  to  reconvey 
them  when  requested  by  him  so  to  do. 

As  bearing  upon  this,  the  plaintiff  introduced  in  evidence  two 
bills  of  sale  of  a  band  of  horses,  the  first  from  the  father  to  the 
son,  the  second  from  the  son  back  to  the  father. 
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It  also  appeared,  from  the  plaintiff's  evidence,  that  the  bills 
of  sale  were  coteinporaneous  with  the  deeds  of  conveyance,  that 
is,  that  the  father's  deed  to  the  son  was  made  in  connection  with 
the  first,  and  the  son's  deed  in  connection  with  the  second  bill 
of  sale,  and  that  the  transfers  of  the  lands  and  horses  by  both 
father  and  son  were,  in  point  of  time  and  other  material  ways, 
respectively,  so  blended  together,  as  to  be  substantially  parts  of 
one  transaction,  where  the  surrounding  circumstances  and  state- 
ments of  the  parties  at  these  respective  times  became  pertinent 
in  their  entirety. 

A  motion  was  made  by  the  plaintiff's  counsel  to  strike  out 
certain  parts  of  A.  A.  Smith's  testimony  relative  to  statements 
made  by  James  H.  Harris  as  to  the  consideration  of  the  first 
bill  of  sale.  And  objection  was  also  made  by  him  to  certain 
questions  on  this  same  subject,  propounded  by  defendant's  coun- 
sel to  Smith. 

This  motion  to  strike  out,  as  also  the  objections  to  the 
questions,  were  sustained  by  the  court,  and  excepted  to  by  the 
defendant,  and  are  assigned  as  errors  in  his  eleventh,  twelfth, 
thirteenth,  and  fourteenth  specifications  thereof. 

Under  the  issue  above  stated,  and  the  evidence  as  then  before 
the  court,  a  full  and  fair  investigation  of  the  matter  was  proper, 
and  to  that  end  all  of  the  evidence  given  by  and  offered  from 
Smith  was  pertinent,  and  the  court  erred  in  striking  out  any  part 
thereof,  and  in  not  permitting  him  to  make  responsive  answers 
to  the  questions  specified  in  their  entirety.  And  it  should  have 
considered  such  answers  in  rendering  judgment  in  the  case. 

It  was  proposed  to  impeach  the  witness  McKissick  by  the 
evidence  offered  of  the  witness  ]\Irs.  Shinn.  That  evidence 
should  have  been  admitted-  The  foundation  for  it  was  suffi- 
ciently laid;  and  the  questions  asked  and  proposed  to  be  asked 
Mrs.  Shinn,  with  the  above-mentioned  object  in  view,  were  proper. 

The  order  of  the  court  below  should  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  reversed  and  cause  remanded  for  a  new  trial. 
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LNo.  9904.    Department  One.— September  24,   1885.] 

IN  THE  MATTER  OF  THE  ESTATE  OF  A.  B.  LUTZ, 
Deceased.  A.  B.  LUTZ,  Jr.,  Appellant,  v.  E.  CHEISTY 
ET  AL.,  Executors,  etc.,  Respondents. 

Estate  op  Decedent — ^Refusal  to  Set  aside  Obdeb  of  Distbibution — 
Appeal. — An  order  refusing  to  set  aside  an  order  distributing  the 
estate  of  a  decedent,  and  settling  the  final  account  of  the  executor, 
is  not  appealable. 

Appeal  from  an  order  of  the  Superior  Court  of  Sacramento 
County  refusing  to  set  aside  an  order  of  distribution  and  settle- 
ment of  the  final  account  of  an  executor. 

The  facts  are  stated  in  the  opinion. 

8.  F.  Geilj  and  D.  E,  Alexander,  for  Appellant. 

i.  S.  Taylor,  for  Respondents. 

Foote,  C.  —  The  only  matter  disclosed  by  the  record  here, 
which  this  court  should  consider,  is  the  appeal  from  an  order  of 
the  court  below,  refusing  to  set  aside  and  vacate  a  former  order 
of  distribution  and  settlement  of  the  final  account  of  an  executor. 

In  our  opinion,  such  an  order  is  not  included  in  those  enumer- 
ated in  subdivision  3  of  section  963  of  the  Code  of  Civil  Pro- 
cedure, and  the  appeal  should  be  dismissed.  (Blum  v.  Brown' 
stone  Bros.  50  Cal.  293 ;  Estate  of  Callahan,  60  Cal.  232;  Estate 
of  Dean,  62  Cal.  613.) 

Seabls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  appeal  is  dismissed. 
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LNo.  9963.     Department  One.— September  24,   1885.] 

MAHALA  SHUMWAY,  Respondent,  v.  JEBRY  LEAKEY, 

Appellant. 

Mabried  Woman — Separate  Property — Replevin — Pleading. — In  an 
an  action  by  a  married  woman  to  recover  personal  property,  she 
need  not  in  her  complaint  allege  the  coverture,  but  when  that  fact 
appears  on  the  trial,  may  show  that  the  property  demanded  is  her 
separate  property. 

Id. — Evidence — Schedule. — In  such  an  action,  a  schedule  of  the  wife's 
separate  property  filed  and  recorded  under  sections  165  and  166  of 
the  Civil  Code  is  admissible  in  evidence  to  prove  her  title. 

Id. — Assessment  Roll. — The  assessment  roll  of  the  county  showing 
that  no  separate  property  has  been  assessed  to  the  wife,  and  that 
part  of  the  property  described  in  the  complaint  was  assessed  to  the 
husband  as  his  own,  is  inadmissible  to  prove  property  out  of  the 
wife  and  in  her  husband,  unless  it  is  shown  that  she  gave  in  the 
property  as  that  of  her  husband  or  had  some  knowledge  that  it  was 
so  assessed. 

Id. — Laws  of  Another  State. — The  tenure  by  which  personal  property 
acquired  in  another  State  and  brought  into  this  is  held,  as  between 
husband  and  wife,  will  depend  upon  the  laws  of  the  State  where  it 
was  acquired;  but  these  laws  are  to  be  proved  like  any  other  fact, 
and  in  the  absence  of  all  evidence  will  be  presumed  to  be  the  same 
as  the  laws  of  this  State. 

Appeal  from  a  judgmeDt  of  the  Superior  Court  of  Lassen 
County. 

The  facts  are  stated  in  the  opinion. 

E.  V.  Spencer,  for  Appellant. 

A,  L.  Shirm,  and  J.  D,  Goodwin,  for  Respondent. 

Searls,  C. — The  plaintiff,  a  married  woman,  brought  this 
action  to  recover  as  her  separate  property,  certain  personal  prop- 
erty from  defendant,  who  as  sheriff  of  the  county  of  Lassen 
had  levied  upon  and  taken  the  same  under  a  writ  of  attachment 
against  plaintiff^s  husband,  and  as  the  property  of  the  latter. 
Plaintiff  had  verdict  and  judgment.     Defendant  appeals. 

It  was  not  necessary  for  plaintiff  to  aver  coverture  in  her  com- 
plaint, and  when  that  fact  appeared  at  the  trial,  it  was  competent 
for  her  to  show  that  the  demanded  property  came  to  her  as  a 
gift,  and  was  her  separate  property. 

Had  her  complaint  shown  her  to  be  a  married  woman,  it 
would  have  been  incumbent  upon  her  to  state  such  other  facts 
as  were  necessary  to  entitle  her  as  such  to  maintain  the  action. 
{Thomas  v.  Desmond,  63  Cal.  426.) 
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In  Peters  v.  Fowler,  41  Carb.  467,  it  was  held  that  in  that 
State  (New  York),  ^•the  fact  of  coverture  has  ceased  to  have 
any  relation  to  the  technical  right  of  maintaining  an  action  by 
a  married  woman  in  respect  to  her  separate  property,  end  the 
allegation  of  coverture  in  the  complaint  is  no  longer  necessary.^' 

The  schedule  of  plaintiff's  separate  property  recorded  in  the 
oflBoe  of  the  county  recorder,  November  13,  1877,  was  properly 
admitted  in  evidence. 

The  Civil  Code,  sections  165  and  166,  provides  for  filing  and 
recording  the  separate  personal  property  of  the  wife,  and  "the 
filing  of  the  inventory  in  the  recorder's  office  is  notice  and  prima 
facie  evidence  of  the  title  of  the  wife." 

The  cattle  described  in  the  schedule  are  of  the  same  general 
kind  as  a  portion  of  that  seized  by  the  sheriff,  and  whether  in 
fact  the  identical  property  so  seized,  was  a  question  to  be  deter- 
mined by  evidence  aliunde. 

Defendant  offered  in  evidence  the  assessment  role  of  Lassen 
County  for  the  years  1882-83,  for  the  purpose  of  showing 
that  no  separate  property  had  been  assessed  to  plaintiff,  and  also 
to  show  that  part  of  the  property  described  in  the  complaint  was 
assessed  to  B.  F.  Shumway,  the  husband  of  plaintiff,  as  his  own 
property  and  not  as  the  property  of  his  wife,  the  plaintiff. 

Plaintiff  objected  on  the  ground  that  such  evidence  was  imma- 
terial and  incompetent. 

The  objection  was  sustained  and  the  ruling  is  assigned  as  error. 

In  Arnold  v.  Ska/jigs,  35  Cal.  684,  an  assessment  roll  was  held 
competent  as  evidence.  The  question  was  whether  defendant 
Skaggs  or  one  Ingles  owned  certain  personal  property,  and  the 
evidence  showed  that  Ingles  gave  it  in  to  the  assessor  as  the 
property  of  Skaggs;  that  the  latter  appeared  before  the  board 
of  equalization  for  the  purpose  of  procuring  a  reduction  of  the 
amount  of  the  assessment.  Under  these  circumstances  the 
assessment  roll  was  held  competent  to  prove  property  in  Skaggs. 

The  present  case  differs  materially  from  that.  Here  there 
was  no  proof,  or  offer  to  prove,  that  plaintiff  gave  in  the  prop- 
erty as  that  of  her  husband,  or  that  she  had  knowledge  that  any 
part  of  it  was  so  assessed.  Under  such  circumstances  the  assess- 
ment roll  was  not  competent  evidence  to  prove  property  out  of 
her  and  in  her  husband.     {Chamberlin  v.  Vance,  51  Cal.  75.) 
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The  refusal  of  the  court  to  give  the  third  and  fourth  instruc- 
tions asked  by  defendant  is  assigned  as  error. 
These  instructions  were  to  the  effect:  — 

1.  That  the  laws  of  another  State  can  only  be  shown  to 
the  jury  by  offering  them  in  evidence  as  other  facts  are 
proven. 

2.  That  if  the  property  claimed  by  plaintiff  was  by  her 
received  as  a  gift  in  another  State  then  it  was  her  separate  prop- 
erty, or  community  property,  as  provided  by  the  laws  of  the 
State  where  the  gift  was  made.  And  if  brought  to  this  State, 
it  would  be  held  here  by  the  same  title  which  she  had  to  it  in 
such  other  State,  and  before  plaintiff  can  hold  the  same  here  as 
her  separate  property  she  must  show  it  was  her  separate  prop- 
erty when  brought  here. 

The  evidence  tended  to  show  that  certain  cows  were  presented 
as  a  gift  to  plaintiff  in  1863  in  the  Territory  of  Nevada ;  that  in 
1866  she  sold  a  portion  of  the  increase  of  such  cows  and  brought 
the  residue  to  this  State,  and  that  the  demanded  property  has 
been  mainly  purchased  with  the  proceeds  of  sales  of  such  cows 
and  their  increase,  which  increase  has  amounted  to  a  band  or 
herd  of  many  hundred  cattle. 

The  record  shows  affirmatively  that  no  evidence  was  intro- 
duced tending  to  show  what  the  laws  of  Nevada  were  in  1863, 
concerning  the  separate  property  of  married  women. 

It  is  true  that  the  laws  of  a  foreign  state  are  to  be  proven  like 
any  other  fact.  It  is  equally  true  that  the  tenure  by  which  per- 
sonal property  acquired  in  another  State  and  brought  here  is 
held,  as  between  husband  and  wife,  will  depend  upon  the  laws  of 
the  State  where  acquired.     (Kreamer  v.  Kreamer,  52  Cal.  302.) 

It  is  nevertheless  true,  that  in  the  absence  of  any  proof  as  to 
the  laws  of  another  State,  they  will  be  presumed  to  be  the  same 
as  our  own.  {Marsiers  v.  Lash,  61  Cal.  622 ;  N orris  v.  Harris, 
15  Cal.  226.) 

It  follows  that,  as  imder  our  law,  property  acquired  by  the 
wife  during  coverture,  by  gift,  is  her  separate  property,  and  that 
we  must  presume  the  laws  of  Nevada  to  be  the  same  as  our  own, 
and  there  being  no  testimony  to  give  point  to  the  instructions 
asked,  they  were  inapplicable,  admitting  them  to  be  correct  as 
abstract  propositions  of  law. 
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We  are  of  opinion  the  judgment  of  tlie  court  below  should  be 
aflBrmed. 

FooTE,  C,  and  Belcheb,  C.  C,  concurred. 

The  Court.  —  For  the  rea^^ons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


[No.  97GS.     Department  One. — September  24,   1885.] 

JAMES    QUINN,    Appellant,    v,    CARL    WINDMILLER, 

Eespondent. 

Evn>ENCE — Knowledge  of  the  Court — ^United  States  Survey — Area 
OP  Quarter  Section. — ^The  court  will  take  judicial  notice  of  the 
intended  area  of  a  quarter  section  under  the  system  adopted  by  the 
United  States  for  surveying  and  marking  out  its  public  lands;  and 
whenever  a  claim  is  made  that  a  quarter  section  contains  a  greater 
area,  affirmative  proof  must  be  produced  that  the  lines  were  so  run 
upon  the  ground  as  to  include  such  greater  area. 

Boundaries — Division  Fence — Prescription. — Where  the  owners  of  ad- 
jacent tracts  of  land,  being  ignorant  of  the  exact  position  of  the 
boundary  line,  erect  a  division  fence  under  an  agreement  that  when 
the  true  line  is  ascertained  the  fence  shall  be  placed  thereon, 
neither  can,  unless  the  line  of  the  fence  has  been  settled  and  agreed 
upon  as  the  correct  boundary  line,  acquire  any  title  by  prescription 
or  estoppel  to  land  of  the  other  included  in  his  tract  by  a  mistake 
in  the  position  of  the  division  fence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Sacramento,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Freeman  &  Bates,  for  Appellant. 

The  plaintiff  showed  title  by  prescription.  {Bauer  v.  OotU 
manhamen,  65  111.  499 ;  Faught  v.  Eolway,  50  Me.  30 ;  Smith 
V.  Hamilton,  20  Mich.  434;  Yates  v.  Shaw,  24  111.  368;  McOee 
V.  Stone,  9  Cal.  600.) 

A.  P.  Catlin,  for  Respondent. 

The  possession  of  the  plaintiff  was  not  adverse.  {Farish  v. 
Coon,  40  Cal.  33;  Irvine  v.  Adler,  44  Cal.  559;  Thompson  v. 
Pioche,  44  Cal.  509 ;  Thompson  v.  Felton,  54  Cal.  547.) 
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Belcher,  C.  C*.  —  The  plaintiff  and  defendant  own  lands 
wbicb  adjoin  on  two  sides,  a  mile  on  one  side  and  a  half  mile  on 
the  other.  In  1872  or  1873  the  plaintiff's  grantor  and  the  de- 
fendant constructed  a  fence  to  divide  their  lands.  This  fence  re- 
mained where  it  was  placed  till  May,  1883,  when  the  defendant, 
claiming  that  it  was  on  his  land  and  not  on  the  true  lines  between 
them,  removed  a  portion  and  asked  the  plaintiff  to  remove  the 
balance  of  it.  This  action  was  then  commenced  by  the  plaintiff, 
to  quiet  his  title  up  to  the  lines  of  the  fence  as  it  stood  before 
any  of  it  was  removed.  The  case  was  tried  and  judgment  ren- 
dered in  favor  of  the  defendant,  from  which  and  from  an  order 
denying  a  new  trial  the  appeal  is  taken. 

In  his  complaint  the  plaintiff  describes  the  land  to  which  he 
claims  title  as  commencing  at  the  center  of  a  certain  section 
seven,  and  running  thence  north  forty-three  chains  to  a  fence,  as 
it  stood  in  the  fall  of  1882;  thence  west  along  the  fence  eighty- 
three  chains  to  a  fence;  thence  south  along  the  fence  sixty- three 
chains ;  thence  east  eighty-three  chains,  and  thence  north  twenty 
chains,  to  the  place  of  beginning. 

In  making  their  proofs  both  parties  showed  title  from  the 
United  States,  and  their  lands  were  described  by  legal  subdi- 
visions. The  plaintiff  did  not  attempt  to  show  that  the  fence  to 
which  he  claimed  on  the  north  and  west  was  built  upon  the 
lines  of  the  quarter  sections  as  surveyed,  but  he  insists  that  the 
court  cannot  know  judicially  that  it  was  not  so  built,  and  that 
at  any  rate  the  plaintiff  has  title  by  presoription  to  the  surplus, 
and  that  the  defendant  must  be  held  estopped  from  denying  that 
the  fence  was  built  upon  the  true  lines. 

We  think  the  court  does  know  judicially  that  under  the 
system  adopted  by  the  United  States  for  surveying  and  marking 
out  its  public  lands,  a  quarter  section  is  intended  to  be  just  forty 
chains  square,  and  that  whenever  a  claim  is  made  that  a  quarter 
section  contains  a  greater  area,  affirmative  proof  must  be  pro- 
duced that  the  lines  were  so  run  upon  the  ground  as  to  include 
that  greater  area.  Here,  in  the  absence  of  such  proof,  the  court 
was  justified  in  saying  that  the  north  line  of  section  seven  was 
only  forty,  and  not  forty-three  chains  north  of  its  center. 

Upon  the  questions  of  prescription  and  estoppel,  it  is  claimed 
for  the  appellant  that  the  fencca  were  built  by  the  owners  of  the 
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lands  in  1872  or  1873,  upon  agreed  lines,  and  that  the  plaintiff^s 
grantor  occupied  to  those  lines  for  about  ten  years,  claiming 
title,  and  he  thereby  acquired  title  by  prescription;  that  the 
defendant  acquiesced  in  the  lines  as  fenced,  for  the  same  length 
of  time,  and  thereby  became  estopped  from  denying  that  they 
were  the  true  lines. 

Speaking  of  the  building  of  the  fences,  defendant  testified: 
"Neither  Tapper,'^  plaintiff's  grantor,  "nor  I  knew  where  the 
lines  were ;  we  hunted  around  to  find  the  lines ;  Tapper  claimed 
that  the  line  was  where  the  fences  were  placed ;  we  agreed  that 
when  we  ascertained  where  the  lines  were  we  would  put  the 
fences  upon  the  lines;  the  Pearson  line  varied  six  or  eight  feet 
from  the  Prentiss  line;  it  was  further  south;  I  always  claimed 
to  the  true  line;  the  fences  were  not  straight;  there  was  a  '  jog^ 
of  eight  feet  in  one  place  where  the  part  that  Tapper  built  joined 
with  the  part  that  I  built ;  the  fences  were  not  parallel  with  the 
true  line ;  they  did  not  run  east  and  west,  nor  north  and  south." 
The  statement  further  shows  that  "it  appeared  that  the  fences 
on  the  north  side  of  plaintiff's  land  diverged  all  the  way  from 
one  foot  to  twenty-two  feet  from  an  east  and  west  line ;  and  the 
fences  on  the  west  side  diverged  from  one  to  eighteen  feet  from 
a  north  and  south  line." 

Tapper  was  called  as  a  witness  for  the  plaintiff,  and  denied 
that  anything  was  said  between  him  and  the  defendant  about 
changing  the  lines  of  the  fences  if  they  should  afterward  ascer- 
tain that  they  were  not  correct;  but  the  court  below  evidently 
believed  the  defendant,  as.it  found  in  his  favor  on  every  point. 

Assuming  the  defendant's  testimony  to  be  true,  it  is  clear,  we 
think,  that  Tapper,  if  he  had  commenced  this  action,  could  not 
have  maintained  it,  either  upon  the  ground  of  prescription  or  of 
estoppel,  and  we  fail  to  see  how  the  plaintiff  can  do  what  Tapper 
could  not.     {Irvine  v.  Adler,  44  Cal.  559.) 

When  the  plaintiff  purchased,  the  deed  which  he  received 
described  the  land  by  government  quarter  sections,  and  this 
remained  so  until  the  day  before  this  action  was  commenced, 
when  he  took  a  new  deed  conveying  to  him  all  the  land  which 
was  in  his  grantor's  possession  prior  to  the  date  of  the  first  deed. 
But  when  this  deed  was  received  a  part  of  the  fence  had  been 
removed,  and  the  plaintiff  knew  of  defendant's  claim. 
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Counsel  for  appellant  cite  in  support  of  their  views,  Sneed  v. 
Osborne,  25  Cal.  626 ;  Columbet  v.  Pacheco,  48  Cal.  397 ;  Moyle 
V.  Connolly,  50  Cal.  295;  Biggins  v.  Ghamplin,  59  Cal.  113; 
Cooper  V.  Vierra,  59  Cal.  282 ;  and  Johnson  v.  Brown,  63  Cal. 
391;  but  none  of  these  cases  are  in  point  here.  They  hold,  as 
was  said  in  Johnson  v.  Brown,  that  **  where  owners  of  adjacent 
parcels  of  land  have  occupied  adversely  to  each  other  for  more 
than  five  years  their  respective  tracts  by  a  division  line,  which 
each  has  recognized  and  acquiesced  in  as  the  true  line  during  all 
of  that  time,  either  is  estopped  from  afterward  questioning  it  as 
the  true  line."  But  here,  as  the  court  finds,  '^the  line  of  said 
fences  was  never  settled  and  agreed  upon  by  defendant  and 
plaintiflP  or  his  grantors  as  the  true  and  correct  boundary  line 
of  their  respective  tracts  of  land.*' 

It  is  not  necessary  to  notice  the  other  points. 

We  think  the  judgment  and  order  should  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


*      [No.  9775.    Department  One.— September  24,  1886.] 
FEIEND   AND  TERRY  LUMBER   COMPANY,  Respond- 
ENT,  V.  P.  A.  MILLER,  Appellant. 

Pleading — Separate  Cause  of  Action — Ambiguity. — In  an  action  to 
recover  the  price  of  goods  sold  and  delivered,  an  allegation  that  a 
certain  further  sum  is  due  as  interest  does  not  introduce  a  sep- 
arate cause  of  action,  or  render  the  complaint  ambiguous,  unintel- 
ligible, or  uncertain. 

Sale — Failure  to  Deliver — Damages. — A  loss  resulting  to  the  vendee 
in  a  contract  of  sale  from  a  failure  to  realize  upon  a  contract  with 
a  third  person,  which  was  known  to  the  vendor  at  the  time  of  the 
sale,  held,  too  remote  to  be  recovered  as  damages  from  the  vendor 
for  a  delay  in  delivering  the  goods,  although  the  delay  was  the 
cause  of  the  vendee's  failure  to  realize  upon  his  contract. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacramento 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
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Grove  L,  Johnson,  for  Appellant. 

The  evidence  of  the  defendant's  loss  from  the  non-delivery  by 
the  plaintiflF  should  have  been  admitted.  (Leonard  v.  N,  Y.  etc. 
Tel.  Co.  41  N.  Y.  566;  McHose  v.  Fulmer,  73  Pa.  St.  365; 
Collins  V.  Baumgardner,  52  Pa.  St.  461;  Parks  v.  Alta  Tel.  Co. 
13.  Cal.  422;  73  Am.  Dec.  589;  Griffin  v.  Colver,  16  N.  Y.  489; 
Baldwin  v.  Bennett,  4  Cal.  392 ;  Milbum  v.  Belloni,  39  N.  Y.  53 ; 
Roth  V.  Eppy,  80  111.  283 ;  Kellogg  v.  C.  &  N.  W.  R.  Co.  26 
Wis.  223.) 

Young,  Yowng  &  Dvnn,  for  Respondent. 

Searls,  C.  —  Action  to  recover  $1,807.40  for  lumber, 
building  material,  and  piles,  sold  and  delivered  by  plaintiff  to 
defendant. 

Plaintiff  had  a  verdict  for  $1,087.90,  upon  which  judgment 
was  entered. 

The  appeal  is  taken  from  the  judgment  and  from  an  order 
denying  a  motion  for  new  trial. 

Defendant  interposed  a  demurrer  to  the  complaint,  which  was 
overruled. 

The  demurrer  was  properly  overruled.  The  pleading  after 
averring  the  indebtedness  of  defendant  in  the  sum  of  $1,578.97, 
on  account  of  certain  lumber,  building  material,  etc.,  sold  and 
delivered  to  defendant  by  plaintiff  between  October,  1880,  and 
August,  1882,  proceeds  to  aver  that  defendant  is  further  indebted 
in  the  sum  of  $228.43,  on  account  of  interest  to  August  1,  1882, 
due  on  said  sum. 

The  interest  was  but  an  incident  of  the  principal  thing,  the 
debt  due  to  plaintiff. 

It  did  not  constitute  and  ^ws  not  treated  in  the  complaint  as 
forming  a  separate  cause  of  action.  The  simple  statement  in 
concise  language  that  a  given  sum  was  due  for  interest  up  to  a 
given  date  on  the  principal  sum,  did  not  render  the  complaint 
ambiguous,  unintelligible,  and  uncertain  in  any  respect. 

At  the  trial,  defendant  introduced  testimony  tending  to  show 
that  he  contracted  with  plaintiff  for  certain  piles  and  lumber  to 
be  used  in  pursuance  of  a  contract  with  the  drainage  commis- 
sioners, which  he  had  agreed  to  finish  within  a  given  time,  all  of 
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which  was  known  to  plaintiff,  who  agreed  to  furnish  the  same 
when  required.  Defendant  then  offered  to  prove  that  plaintiff 
failed  to  furnish  the  piles  in  time,  whereby  he  was  delayed  in  the 
completion  of  his  contract  and  failed  to  realize  the  money  there- 
for, which  but  for  such  delay  he  would  have  received  from  the 
State  through  the  drainage  commission. 

The  testimony  was  offered  in  various  forms,  but  all  tending 
to  the  same  end,  viz.,  to  show  that  by  the  delay  of  plaintiff, 
defendant  was  prevented  from  completing  his  contract  for  so 
long  a  time  that  he  did  not  receive  his  pay  from  the  State,  was 
compelled  to  borrow  money  to  carry  on  the  "  work  that  the  piles 
were  to  be  used  in,"  etc. 

It  was  objected  to  this  evidence  that  it  was  irrelevant,  imma- 
terial, and  incompetent;  that  the  damages  sought  to  be  proven 
were  too  remote ;  that  the  act  under  which  defendant  was  acting 
was  invalid,  etc. 

The  objections  were  sustained  and  this  action  of  the  court  is 
assigned  as  error. 

The  damages  sought  to  be  proven  were  not  the  proximate 
result  of  plaintiff's  violation  of  its  contract. 

Section  3300  of  the  Civil  Code  provides  that  "  for  the  breach 
of  an  obligation  arising  from  contract,  the  measure  of  damages, 
except  where  otherwise  expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  the  party  aggrieved  for  all  the 
detriment  proximately  caused  thereby,  or  which  in  the  ordinary 
course  of  things  would  be  likely  to  result  therefrom."  . 

Eules  prescribing  the  measure  of  damages  based  upon  such 
principles  of  justice  and  equity  as  shall  be  uniform,  definite,  and 
exact,  are  not  readily  formulated. 

We  know  of  no  branch  of  the  law  in  which  greater  conflict 
and  contradictions  exist  than  are  tg  be  found  in  the  adjudicated 
cases  on  this  subject. 

The  most  that  has  been  or  that  can  be  done,  is  to  formulate 
such  arbitrary  rules  as  the  subject  to  which  they  are  applied 
considered,  will  in  the  great  majority  of  cases  afford  such  meas- 
ure of  indemnity  as  the  ends  of  justice  will  warrant. 

Complete  indemnity  in  its  broadest  sense  cannot  and  ought  not 
in  all  cases  to  be  obtained. 

To  illustrate,  the  measure  of  damages  on  a  breach  of  an 
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ordinary  contract  for  the  payment  of  money,  is  the  amount 
agreed  to  be  paid  with  interest. 

It  will  frequently  occur  that  the  payment  of  principal  and 
interest  may  fall  far  short  of  indemnity. 

The  creditor  from  the  want  of  the  money  may  have  suffered  in 
his  credit  or  become  bankrupt  and  lost  his  fortune. 

Complete  indemnity  would  require  compensation  for  all  such 
losses. 

But  to  adopt  and  enforce  such  a  rule  would  tend  to  drive  all 
but  the  reckless  and  impecunious  from  all  business  transactions 
involving  monetary  obligations. 

For  reasons,  which  on  reflection  become  very  apparent,  the 
measure  of  damages  for  the  "breach  of  a  contract,"  ajB  it  is 
usually  termed,  is  confined  to  the  amount  which  will,  in  the 
language  of  the  Code,  above  quoted,  "compensate  the  party 
aggrieved  for  all  the  detriment  proximately  caused  thereby,  or 
which,  in  the  ordinary  course  of  things,  would  he  likely  to  result 
therefrom" 

The  wisdom  of  the  doctrine,  as  contained  in  this  provision 
of  the  Code,  has  been  recognized  by  most  writers  upon  the 
subject  of  damages. 

Field,  in  his  work  on  Damages,  section  10,  says :  — 

"  To  trace  remote  eflEects  of  causes  would  often  be  a  difficult, 
if  not  an  impossible  task.  It  would  require  an  infinite  mind. 
Each  cause  produces  results  that  in  turn,  alone  or  by  combina- 
tion with  other  causes,  produces  other  effects,  and  so  ad  infinitum. 
It  is  a  subject  too  abstruse  and  complicated  for  the  human  mind.*' 

The  damages  must  be  proximately  caused  thereby — that  is, 
such  as  next  immediately  follow  and  are  produced  by  the  act 
complained  of,  or  if  not  thus  proximate,  such  as  in  the  ordinary 
course  of  things  would  be  likely  to  result  therefrom. 

The  case  of  Smead  v.  Foard,  cited  at  section  254,  Field  on 
Damages,  illustrates  clearly  the  doctrine  we  are  considering,  and 
the  distinction  between  proximate  and  remote  damages:  "The 
defendant  had  contracted  to  deliver  a  thrashing  machine  to  a 
farmer  within  three  weeks,  knowing  it  was  needed  to  thrash 
wheat  in  the  field,  but  did  not  deliver  it  at  the  time  agreed,  and 
after  reasonable  efforts  to  secure  the  crop  the  plaintiff^s  wheat 
was   injured   by    the    necessary    delay   in    saving   it,    and    in 
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consequence  of  a  rain,  and  he  sustained  a  further  damage  from 
a  fall  in  the  market  price  which  occurred  before  it  could  be 
kiln-dried  and  got  ready  for  sale ;  he  was  held  entitled  to  recover 
the  loss  by  the  injury  to  the  wheat,  but  not  to  the  change  in  the 
market,  as  the  former  loss  might  well  have  been  in  the  con- 
templation of  the  parties,  but  not  the  latter.*^ 

The  doctrine  of  that  case  illustrates  what  should  be  the  rule 
here. 

Defendant  here  contracted  for  piles  to  be  used  in  the  fulfill- 
ment of  a  contract  with  the  drainage  commissioners,  of  all  of 
which  plaintiff  was  aware.  By  the  delay  of  the  latter  in  deliver- 
ing the  piles  defendant  suffered  loss,  was  compelled  to  pay  for 
tlie  use  of  a  pile-driver,  lost  his  time,  and  sustained  other 
expenses,  which  he  proved,  and  as  the  verdict  was  for  less  by 
$700  than  the  amount  claimed  and  proved  by  plaintiff,  we  may 
reasonably  infer  defendant  was  allowed  a  deduction  on  account 
of  the  damages  thus  sustained.  He  sought,  but  was  prevented 
from  proving,  the  loss  he  sustained  by  failure  to  collect  the 
money  due  him  from  the  State. 

The  failure  of  plaintiff  to  deliver  the  piles  in  time  was  a 
remote  not  a  proximate  cause  of  defendant's  failure  to  receive 
compensation  on  his  contract.  It  is  said  the  drainage  act 
under  which  defendant  was  a  contractor  was  declared  unconsti- 
tutional. Whether  defendant  failed  from  this  cause  or  because 
the  fund  from  which  he  was  to  be  paid  was  exhausted,  or  from 
any  other  like  cause  to  receive  payment  from  the  State,  seems 
to  us  unimportant. 

This  is  not  a  loss  "which  in  the  ordinary  course  of  things 
would  be  likely  to  result"  from  a  failure  to  deliver  under  the 
contract. 

It  was  damages  which  could  not  well  have  been  contemplated 
by  the  parties  when  they  entered  into  the  contract. 

The  failure  of  defendant  to  secure  compensation  from  the 
State  was  a  result  brought  about  by  the  interposition  of  other 
agencies,  dependent  upon  independent  causes  over  which  plaint- 
iff and  defendant  had  no  control,  and  could  not  have  contem- 
plated. It  was  a  loss  which,  like  the  change  in  the  market  price 
of  wheat  mentioned  in  Smcad  v.  Foard,  supra,  was  too  remote  to 
have  been  contemplated. 
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We  are  of  opinion  the  judgment  of  the  court  below  and  the 
order  denying  the  motion  for  a  new  trial  should  be  aflSrmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.  11011.     Department  One.— September  24,  1885.] 

WILLIAM    INGLIS,    Respondent,    r.    DAVID    C.    SHEP- 
HERD, Appellant. 

Election — Contest — Mistake  in  Balijot. — Under  the  circumstances  of 
the  case,  held,  that  the  obvious  intention  of  the  electors  to  vote  for 
the  contestant  for  a  certain  office  could  not  be  defeated  by  a  mis- 
take of  the  printer  in  the  description  of  the  office  in  the  ballots. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  San  Joaquin. 

The  facts  are  stated  in  the  opinion. 

J.  H.  &  J.  E.  Budd,  for  Appellant. 

Smith  £  Keniston,  and  J.  C.  Camyhell,  for  Respondent,  cited 
People  V.  Love,  63  Barb.  535;  People  v.  Cook,  8  X.  Y.  67; 
People  V.  Ferguson,  8  Cowen,  102;  Att'ij-Gen,  v.  Ely,  4  Wis. 
438;-  Ex  rel  Spaulding,  12  Wis.  615;  Ex  rel  Golthwait,  16  Wis. 
152;  Coffey  v.  Edmonds,  58  Cal.  521;  Kirlc  v.  RJioads,  46  Cal. 
407. 

Foote,  C.  —  Wm.  Inglis  contested  D.  C.  Shepherd's  election 
as  supervisor  for  the  first  district  of  San  Joaquin  County.  The 
court  below  gave  judgment  in  favor  of  the  contestant,  and  the 
respondent  appeals  therefrom. 

The  question  determining  the  contention  was  this,  was  or  was 
not  Inglis  entitled  to  have  counted  for  him  as  supervisor  for  the 
first  district  of  San  Joaquin  County,  sixty-seven  ballots,  which 
on  their  face  showed  that  he  was  voted  for  as  supervisor  for  the 
second  district  of  said  county? 
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The  evidence  admitted  by  the  court,  and  which  under  the 
circumstances  of  this  case  is  permissible,  was  that  at  the  time 
no  other  person  named  William  Inglis,  except  the  contestant 
and  his  minor  son,  resided  in  said  county.  The  contestant  was 
the  only  person  of  that  name  running  as  a  candidate  for  the 
oflSce  of  supervisor  of  the  first  district;  and  that  he  lived  in 
said  district  and  was  the  only  candidate  of  his  party  therein  for 
said  office.  The  board  of  election  all  knew  those  facts.  His 
name,  together  with  the  name  of  the  office  and  the  number  of 
the  district,  were  properly  printed  on  the  great  majority  of  the 
ballots  voted  for  him,  as  issued  by  the  printer  employed  by  his 
party  managers  to  attend  to  the  matter.  By  some  mistake  of 
that  printer,  the  figure  2  became  substituted  for  the  figure  1  on 
said  sixty-seven  ballots,  and  others  placed  on  tables  convenient 
for  the  use  of  voters.  Some  time  during  the  day  of  election  this 
mistake  was  discovered,  and  as  far  as  possible  those  misleading 
ballots  were  destroyed.  Before  this  mistake  was  discovered  those 
sixty-seven  ballots  were  voted,  at  the  proper  precinct  of  the  dis- 
trict, in  which  contestant  was  such  candidate.  And  nearly  half 
of  them  were  counted  for  him  by  the  proper  election  board,  but 
they  refused  to  count  for  him  some  thirty-six  of  them.  Those 
sixty-seven  ballots,  with  one  or  two  exceptions,  were  what  arc 
called  "straight  tickets." 

Thus  it  appears  that  the  voters  casting  the  disputed  ballots 
intended  to  vote  for  William  Inglis  for  supervisor  of  the  first 
district  of  said  county.  And  no  fault  resting  on  them  we  do  not 
perceive  the  propriety  of  permitting  the  carelessness  or  mistake 
of  a  printer  to  defeat  that  intention. 

The  judgment  of  the  court  below  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 

Hearing  in  Bank  denied. 
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[So.  0907.    Department  Two.— September  24,  1885.] 

J.    E.    SIMPSON,    Appellant,    v.    G.    W.    APPLEGATE, 

Bespondent. 

Ejectment — Jury  Tbial — Tenancy  at  Wiix — Nonsuit. — In  an  action 
of  ejectment  tried  bj  a  jury,  where  one  of  the  issues  was  as  to 
whether  the  defendant  was  a  tenant  at  will,  the  evidence  on  the 
subject  being  conflicting,  held,  that  a  nonsuit  could  not  be  granted 
on  a  ground  which  assumed  the  existence  of  the  tenancy. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Placer,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

C.  A.  &  F.  P.  Tuttle,  for  Appellant. 

Hale  &  Craig,  for  Bespondent. 

FooTB,  C.  —  A  suit  in  ejectment  for  certain  lands.  The 
defense  set  up  was  an  equitable  title  of  the  defendant  in  posses- 
sion. A  jury  was  impaneled  to  try  the  issues  of  fact  in  the  case. 
The  plaintiff  and  defendant  respectively  introduced  their  evi- 
dence, and  then  the  defendant  moved  for  a  nonsuit,  which  was 
granted  by  the  court,  and  from  its  judgment  and  an  order  deny- 
ing a  new  trial  the  plaintiff  appealed. 

The  ground  upon  which  the  court  rendered  its  judgment  was, 
that  by  the  evidence  a  tenancy  at  will  was  shown  in  the  defend- 
ant and  no  notice  had  been  given  him  under  section  789  of  the 
Civil  Code. 

There  appears  to  have  been  a  conflict  of  testimony  as  to  whether 
the  defendant  was  or  was  not  such  tenant,  which  question  should 
have  been  submitted  to  the  jury  under  proper  instructions. 

For  this  reason  the  judgment  and  order  of  the  court  below 
should  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Seabls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded 
for  a  new  trial. 

Hearing  xi\  Bank  denied. 
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[No.  9863.    Department  One. — September  25,   1885.] 
D.     H.     ARNOLD,     Assignee,     etc.,     of    JOHN     LAW- 
SON,   AN    Insolvent,    Respondent,   v.    JACOB    KAHN, 
Appellant. 

IirvoLUNTART  INSOLVENCY — EFFECT  OF  ADJUDICATION. — An  adjudication 
of  a  debtor  to  be  an  involuntary  insolvent  is  a  decree  in  rem  as 
regards  the  status  of  the  debtor. 

Id. — Order  to  Show  Cause — Service  by  Publication — Rights  of  As- 
signee.— The  notice  to  the  debtor  required  by  section  10  of  the 
Act  of  1880,  to  show  cause  why  he  should  not  be  adjudged  an  in- 
voluntary insolvent,  may  be  served  on  him  by  publication  with  the 
same  efTect,  so  far  as  the  rights  of  the  assignee  are  concerned,  ae 
if  a  personal  service  had  been  made. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Colusa 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

John  T.  Harrington,  for  Appellant. 

The  court  in  the  insolvency  proceedings  did  not  acquire  juris- 
diction over  the  person  of  the  debtor  by  the  publication  of  the 
order  to  show  cause.  (Pennoyer  v.  Neff,  95  TJ.  S.  714;  Webster 
v.  R&id,  11  How.  437.) 

Jackson  Hatch,  for  Respondent. 

Proceedings  in  involuntary  insolvency  are  in  rem;  and  an 
adjudication  of  insolvency  founded  upon  a  service  by  publication 
is  valid.  (Freeman  on  Judgments,  §  606;  Michasls  v.  Post,  21 
Wall.  3dS;Shatvhan  v.  WJierritt,  7  How.  6^3 ;  Pennoyer  v.  Neff, 
95  U.  S.  723;  Cooper  v.  Reynolds,  10  Wall.  308.) 

FoOTE,  C.  —  Action  by  an  assignee  to  recover  from  a  pur- 
chaser the  value  of  goods  bought  from  an  involuntary  insolvent 
previous  to  adjudication  as  such,  the  sale  being  in  violation  of 
the  provisions  of  the  Act  of  1880. 

The  only  point  made  or  relied  on  by  the  appellant  in  his  brief 
is  that  service  of  notice  to  show  cause  made  upon  the  insolvent 
by  publication,  was  insufficient  in  law  to  uphold  an  adjudication 
of  involuntary  insolvency. 

He  insists  that  in  such  a  case  personal  service  was  necessary, 
and  in  his  brief  virtually   concedes  that  all  the  proceedings 
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were  regular,  and  according  to  the  requirements  of  that  act,  but 
claims  they  were  not  in  rem,  and  that  the  adjudication  of  the 
status  of  the  insolvent  was  in  personam  and  void,  and  the  conten- 
tion of  the  plaintiff  in  this  action  without  legal  support. 

We  understand  the  proceedings  such  as  were  had  against 
Lawson  to  have  for  their  object  the  fixing  of  his  status  as  an 
insolvent,  and  the  reaching  of  his  property  as  such,  and  its  dis- 
tribution ratably  among  his  creditors. 

The  law  imder  examination  is  similar  to  the  late  bankrupt 
law  of  the  United  States,  and  it  has  been  declared  by  the  federal 
judicial  tribunals  that  "  a  decree  adjudging  a  debtor  to  be  a  bank- 
rupt is  in  the  nature  of  a  decree  in  rem  as  respects  the  status  of 
the  party."     (Michaels  v.  Post,  21  Wall.  398.) 

In  Pennoyer  v.  Nejf,  95  U.  S.  723,  the  Supreme  Court  of  the 
United  States,  while  affirming  personal  service  to  be  necessary 
in  that  case,  distinctly  stated  that  the  principle  there  contended 
for  did  not  affect  cases  *'  where  the  object  of  the  action  is  to  reach 
and  dispose  of  property  in  the  State,"  and  said  "  such  service," 
meaning  that  by  publication,  "may  answer  in  all  proceedings 
which  are  substantially  in  rem."  And  this  ruling  has  been 
followed  by  this  court  in  Belcher  v.  Chambers,  53  Cal.  639. 

An  adjudication  of  a  debtor  to  be  an  involuntary  insolvent  is 
like  a  decree  of  the  same  nature  under  the  bankrupt  law  above 
mentioned,  and  may  properly  be  considered  as  in  rem  as  regards 
the  status  of  such  debtor ;  and  publication  of  the  notice  required 
by  section  10,  Act  of  1880,  is  sufficient. 

The  debtor's  status  being  thus  legally  fixed,  the  right  to  re- 
cover and  distribute  his  property  and  rights  in  action,  etc.,  ac- 
crues to  the  assignee,  and  he  may  prosecute  actions  against  and 
have  recovery  from  parties  under  said  act  in  the  same  manner  as 
if  personal  service  prior  to  the  order  adjudicating  his  status  had 
been  had  on  the  debtor. 

Tliere  is  no  error  shown  by  the  record,  and  the  judgment  and 
order  denying  a  new  trial  should  be  affirmed. 

Searls,  C,  and  Belchek,  C.  C,  concurred.. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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[No.  9798.    Department  One.— September  25,   1885.] 

MEHITABLE     W.     LOWDEN,     Appellant,     v.     FBED- 
EKICK  FREY  et  al.,  Bespondents. 

Wateb  Rights — ^Judgment — New  Tbial — Evidence — Findings. — ^Tbe 
matters  in  issue  related  to  the  rights  of  the  respective  parties  to 
the  waters  of  a  certain  stream.  The  judgment  determining  such 
rights  and  an  order  refusing  a  new  trial  affirmed  on  the  evidence 
and  findings  of  the  court. 

Appeal  from  a  judgment  of  Trinity  County,  and  from  an 
order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

W.  t7.  Tinnin,  and  Burch  &  Lowenberg,  for  Appellant. 

C.  E.  Williams,  J.  W.  Philbroolc,  and  Hatch  &  CTiadboume, 
for  Respondents. 

Seari^,  C.  —  This  is  an  action  to  fix  and  determine  by  a 
decree  of  court  conflicting  rights  of  plaintiff  and  defendants  to 
the  water  of  Grass  Valley  Creek  and  its  tributaries,  to  enjoin 
defendants  from  interference  with  the  water  adjudged  to  belong 
to  the  plaintiff,  and  to  recover  damages. 

Plaintiff's  grantors  in  1850  located  what  is  now  known  as 
the  Lowden  Ranch,  situated  in  Trinity  County,  and  through 
which  a  stream  known  as  Grass  Valley  Creek  flows.  The  ranch 
was  situated  upon  public  lands  of  the  United  States. 

In  1862  a  ditch  was  constructed  from  the  creek,  and  the 
waters  thereof  diverted  and  conducted  through  said  ditch  to  the 
ranch,  and  there  used  for  purposes  of  irrigation. 

In  1854,  defendant  Frederick  Frey  and  others  constructed  a 
ditch  from  Grass  Valley  Creek  at  a  point  above  that  of  plaint- 
iff, and  extending  to  Ohio  Flat  and  other  points  on  Trinity 
River,  for  mining  purposes.  This  last  ditch  is  known  as  the 
Ohio  Flat  Ditch. 

The  main  issue  at  the  trial  was  as  to  the  extent  of  plaintiff's 
prior  right  to  the  water  of  said  creek.  Plaintiff  had  a  decree 
adjudging  her  prior  right  to  the  use  of  120  inches  of  water 
measured  under  a  four-inch  pressure,  from  which  decree  and 
from  an  order  denying  a  motion  for  a  new  trial  she  appeals. 
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The  contention  of  appellant  is  that  she  was  entitled  to  a 
decree  establishing  her  right  to  a  much  larger  quantity  of  water 
than  that  adjudged  her  by  the  court,  and  that  she  was  entitled 
to  damages  for  past  diversion  of  water  by  defendants.  The 
prior  right  of  plaintiff  to  forty  inches  of  water  is  admitted  by 
the  pleadings. 

At  the  trial  it  was  stipulated  in  open  court,  by  counsel  for 
the  respective  parties,  that  "the  evidence  be  confined  to  the 
issue  upon  the  quantity  of  water  appropriated  by,  and  to  which 
each  of  the  respective  parties  is  entitled,  and  to  the  question 
of  damages,  and  that  all  other  issues,  if  any,  raised  by  the 
pleadings  be  ignored." 

The  testimony  as  to  the  extent  of  plaintiff's  prior  right  to 
the  water,  involved  as  substantial  and  radical  a  conflict  as  can 
well  be  imagined.  It  ranged,  according  to  the  statements  of 
different  witnesses,  from  thirty-six  inches  to  sixteen  hundred 
inches.  i 

A  certain  ditch  known  as  the  Skinner  Ditch,  and  having  a 
large  capacity,  is  described  by  some  of  the  witnesses,  and  its 
very  existence  ignored  by  others. 

This  marked  conflict  may  be  accounted  for  in  part  by  the 
fact  that  the  witnesses  were  detailing  from  memory  facts  and 
circumstances  occurring  thirty  years  prior  to  the  time  at  which 
they  were  called  upon  to  testify. 

Again,  the  tendency  of  all  water  ditches  is  to  increase  in  size 
and  capacity  by  age.  The  constant  erosion  of  their  banks  by 
the  current  of  the  water  flowing  through  them,  tends  in  some 
degree  to  their  enlargement  The  fact  that  debris,  deposited  from 
this  source,  and  in  many  instances  brought  from  other  sources 
and  deposited  in  such  ditches,  is  necessarily  removed  in  cleaning 
them,  and  is  usually  deposited  upon  the  lower  bank  of  the  ditch, 
thus  imperceptibly  increasing  its  carrying  capacity.  All  these 
circumstances  are  or  may  well  be  overlooked  by  honest  witnesses, 
who  only  remember  that  in  their  observation  a  given  ditch  has 
never  at  any  time  been  specially  enlarged,  and  when  coupled 
with  the  fact  that  the  increase  in  size  is  so  gradual  as  not  to 
attract  particular  attention,  goes  far  toward  explaining  the  very 
great  discrepancy  usually  observed  among  witnesses,  when  testify- 
ing as  to  the  capacity  of  ditches  of  long  standing. 
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With  this  substantial  conflict  of  testimony,  and  involving,  as  it 
does,  so  many  elements  of  uncertainty,  we  are  not  at  liberty  to  dis- 
turb the  findings  of  the  court  below,  by  which  the  conclusion  was 
reached,  that  plaintiff  had  a  prior  right  to  but  120  inches  of  water. 

It  is  objected  by  plaintiff  that  there  is  a  conflict  between  the 
seventh  and  eighth  findings  of  the  court,  and  that  the  latter  is 
in  direct  conflict  with  the  testimony. 

The  seventh  finding  is  to  the  effect  that  defendants  threaten, 
and  will  continue  to  divert  the  water  from  said  Grass  Valley 
Creek  in  derogation  of  plaintiff's  right  to  120  inches  of  the  first 
flow  thereof,  etc. 

The  eighth  finding  is  that  plaintiff  has  sustained  no  damage 
by  reason  of  the  acts  of  the  defendants. 

The  court  had  previously  found  in  its  sixth  finding  that  the 
defendants  had  always  permitted  120  inches  of  water  to  flow  to 
plaintiff's  ditch  when  the  creek  afforded  that  quantity,  except 
from  July  14  to  August  14,  1883,  when  they  permitted  but 
forty  inches  so  to  flow. 

The  testimony  of  Bates,  a  witness  for  plaintiff,  shows  that 
during  this  same  month,  from  July  14  to  August  14,  1883,  123 
to  125  inches  of  water  actually  flowed  in  the  ditch  of  plaintiff, 
which  was  a  larger  quantity  than  the  court  finds  it  was  entitled 
to  receive,  for  which  reason,  as  we  suppose,  it  was  found  plaint- 
iff was  not  damaged. 

The  apparent  discrepency  in  the  finding  that  defendants  only 
permitted  forty  inches  of  water  to  flow  during  the  month 
indicated,  while  plaintiff  was,  in  fact,  using  a  much  larger 
quantity,  is  explained  by  the  testimony  of  defendant  Frey 
and  others,  from  which  it  appears  that  while  defendants  denied 
the  right  of  plaintiff  to  over  forty  inches  of  water,  they  in 
practice  allowed  a  larger  quantity  to  flow,  when  they  were  not 
using  it  themselves,  and  that  plaintiff  was  in  the  habit  of  taking 
it,  without  reference  to  the  claim  of  defendants. 

In  other  words,  the  defendants  denied  plaintiff's  right  to  any 
quantity  of  water  exceeding  forty  inches,  and  sought  to  deprive 
her  of  all  above  that  quantity,  hence  the  sixth  and  seventh 
findings.  They  did  not  succeed  in  depriving  her  of  the  water, 
as  they  sought  to  do,  and  she  was  not  damaged,  hence  the 
eighth  finding. 
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The  findings  are  not  as  clear  and  explicit  as  they  might  have 
been,  but  we  cannot  see  that  injustice  has  been  done  the  plaintiff. 

The  decree  in  plaintiff's  favor  entitled  her  to  costs  of  the 
action;  therefore  the  question  of  her  right  to  nominal  damages 
was  of  no  practical  importance  in  the  case.  (Chambers  v. 
Frazxer,  29  Ohio  St.  3G2.) 

The  testimony  tends  to  show  that  the  appropriation  of  the 
water  by  defendants  and  their  grantors  was  for  mining  purposes 
generally,  to  be  used  at  various  points.  Under  such  circum- 
stances, the  position  of  plaintiff  that  "the  right  to  the  use  of 
water  for  mining  purposes  ceases  with  the  exhaustion  of  the 
mine  for  which  it  was  appropriated  "  has  no  application. 

We  find  nothing  in  the  errors  of  law  assigned  to  warrant  a 
reversal  of  the  judgment  or  order  denying  a  new  trial,  and  are 
of  opinion  they  should  be  affirmed. 

FooTB,  C,  and  Belcher,  C.  C,  concurred. 

The  CocRT.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.  0821.    Department  One.— September  26,   1886.] 
A.     BULLARD,     Respondent,     v.     CHARLES     STONE, 

Appellant. 

Contract  fob  the  Sale  of  Personal  Property — Breach  of  by  Seller 
— Measure  of  Damages. — The  measure  of  damages  in  an  action  by 
the  buyer  against  the  seller  to  recover  for  the  breach  of  a  contract 
for  the  sale  and  delivery  of  personal  property  is  prescribed  by  sec- 
tions 3308  and  3354  of  the  Civil  Code. 

Id. — Money  Paid  to  Third  Person. — In  such  an  action,  money  paid  by 
the  plaintiff  to  ft  third  person,  in  pursuance  of  the  contract,  may 
be  recovered  from  the  defendant. 

New  Trial — Incompetent  Evidence. — The  admission  of  'pcompetent 
evidence,  if  not  objected  to  at  the  trial,  cannot  be  assigned  as  error 
on  a  motion  for  a  new  trial. 

Instruction  need  not  be  Repeated. — ^The  refusal  to  give  an  in*<t'-uction 
which  has  already  been  given  in  substance  is  not  error. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tehama 
County,  and  from  an  order  refusing  a  new  trial. 

'^iTie  facts  arc  stated  in  the  opinion. 
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John  F.  Ellison,  and  Hart  &  White,  for  Appellant. 

The  measure  of  damages  in  this  action  is  the  excess  of  the 
value  of  the  property  to  the  buyer  over  the  amount  which 
would  have  been  due  the  seller  imder  the  contract  if  it  had  been 
fulfilled.  (Civ.  Code,  §  3308.)  The  value  to  the  purchaser  is 
the  market  value,  and  in  determining  that  value,  evidence  as  to  the 
price  for  which  plaintiff  thought  he  could  have  purchased  similar 
wheat  in  the  neighborhood  was  inadmissible.  {Dana  v.  Fiedler, 
2  Kern.  41;  62  Am.  Dec.  130;  Tobin  v.  Post,  3  Cal.  373; 
Crosby  v.  Watkins,  12  Cal.  85;  Hillebrant  v.  Brewer,  6  Tex. 
45;  55  Am.  Dec.  757;  Dey  v.  Dox,  9  Wend.  129;  24  Am. 
Dec.  137.) 

F,  C.  Lush,  for  Respondent. 

Skarls,  C.  —  This  action  is  brought  to  recover  damages  for 
violation  of  a  contract  to  sell  and  deliver  a  quantity  of  wheat. 
Cause  tried  by  a  jury.  Verdict  and  judgment  in  favor  of 
plaintiff  for  $2,000.  A  motion  for  new  trial  was  made  and 
denied.  The  appeal  is  from  the  judgment  and  from  an  order 
denying  a  new  trial. 

On  or  about  the  5th  of  December,  1882,  the  defendant  entered 
into  a  contract  with  plaintiff  for  the  sale  and  delivery  by  the 
former  to  the  latter  of  7,976  sacks  of  wheat,  aggregating 
1,097,161  pounds. 

At  the  date  of  the  contract  4,400  sacks,  containing  602,800 
pounds,  were  at  Squaw  Hill.  A  further  quantity  of  1,045  sacks, 
containing  148,390  pounds,  and  constituting  a  separate  lot  of 
wheat,  was  also  at  Squaw  Hill.  One  thousand  two  hundred  and 
forty-six  sacks,  containing  167,490  pounds,  were  at  Willows,  and 
the  remainder,  consisting  of  1,285  sacks,  containing  178,481 
pounds,  at  Mcintosh  Landing,  all  of  which  places  are  in  Colusa 
County. 

The  wheat  was  to  be  paid  for  on  delivery  at  the  rate  of  $1.47^ 
per  hundred  for  the  two  lots  at  Squaw  Hill  and  at  the  rate  of 
$1.50  per  hundred  for  the  residue.  The  wheat  at  Willows  and 
the  smaller  lot  of  1,045  sacks  at  Squaw  Hill  were  delivered  to 
plaintifif  and  paid  for  by  him.  The  wheat  was  in  warehouses, 
and  two  receipts  had  been  issued  therefor,  one  of  which  was  held 
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by  a  bank  and  the  other  by  one  H.  Kraft.  At  the  date  of  the 
contract  plaintiff  received  an  order  for  these  warehouse  receipts 
from  defendant.  It  was  agreed  that  plaintiff  should  pay  all 
warehouse  charges  on  the  grain  and  deduct  the  amount  so  paid 
from  the  purchase  price. 

He  paid  $200  on  this  account,  and  also  expended  $175.71  in 
necessary  repairs  to  sacks  and  in  resacking  some  of  the  grain 
preparatory  to  shipment. 

The  attack  of  appellant  upon  the  verdict  of  the  jury  is  two- 
fold :  First,  he  contends  that  the  evidence  failed  to  establish  the 
necessary  facts  upon  which  to  predicate  a  proper  verdict  for 
damages  in  such  a  case ;  and  second,  that  conceding  the  propriety 
of  the  verdict  for  some  amount,  it  should  not  have  exceeded 
$1,575. 

Section  3308  of  the  Civil  Code  is  applicable  to  this  case,  and 
is  as  follows :  — 

"  The  detriment  caused  by  the  breach  of  a  seller's  agreement 
to  deliver  personal  property,  the  price  of  which  has  not  been 
fully  paid  in  advance,  is  deemed  to  be  the  excess,  if  any,  of  the 
value  of  the  property  to  the  buyer  over  the  amount  which 
would  have  been  due  to  the  seller  under  the  contract,  if  it  had 
been  fulfiUed.*' 

What  is  meant  by  the  excess  of  the  value  of  the  property  to 
the  buyer  is  defined  by  section  3354  of  the  Civil  Code,  as  fol- 
lows: "The  value  of  property  to  a  buyer  or  owner  thereof, 
deprived  of  its  possession,  is  deemed  to  be  the  price  at  which  he 
might  have  bought  an  equivalent  thing  in  the  market  nearest  to 
the  place  where  the  property  ought  to  have  been  put  into  his 
possession,  and  at  such  time  after  the  breach  of  duty  upon  ^hich 
his  right  to  damages  is  founded,  as  would  suffice  with  reasonable 
diligence  for  him  to  make  such  a  purchase." 

The  rules  as  f  ormtdated  by  these  sections  of  the  Code  are  not 
materially  different  from  those  understood  to  have  existed  prior 
thereto. 

The  market  value  of  merchandise  was  said  to  be  the  measure 
of  damages  in  cases  of  refusal  to  deliver  upon  contract  where 
payment  had  been  made,  and  where  payment  had  not  been  made 
the  excess  of  the  market  value  over  the  price  agreed  to  be  paid 
was  deemed  the  measure  of  damages. 
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By  the  market  value  was  meant  the  price  or  sum  for  which  an 
equivalent  could  be  reasonably  and  fairly  purchased  at  or  near 
the  place  where  the  property  should  have  been  delivered,  and 
within  a  reasonable  time  after  refusal  to  deliver. 

The  testimony  as  to  value  of  wheat  was  furnished  by  plaintiff 
and  C.  B.  Hobart,  both  grain  buyers  at  the  very  points  where 
the  wheat  in  question  was  to  have  been  delivered.  Plaintiff 
after  stating  that  for  fourteen  years  he  had  been  a  grain  buyer, 
and  explaining  as  to  the  grade  of  the  wheat  in  question,  proceeds 
to  say:  "On  December  8,  1882,  I  do  not  think  I  could  have 
bought  an  equivalent  lot  of  wheat  for  less  than  $1.85  to  deliver 
it  at  San  Francisco,  which  would  leave  it  $1.G8|  at  Squaw  Hill, 
or  $1.70  at  Mcintosh's,  or  $1.72^  at  Willows;  after  I  was 
refused  that  wheat  on  the  7th  and  8th,  if  I  had  started  out  using 
reasonable  diligence  as  a  grain  buyer  would  in  the  market  or 
markets  nearest  this  place.  Squaw  Hill,  in  that  market  or  markets 
nearest  to  it,  I  don't  think  I  could  have  bought  an  equivalent 
lot  of  wheat  —  by  equivalent  I  mean  equivalent  in  quantity  and 
quality  —  for  less  than  $1.85  per  cental  delivered  at  San  Fran- 
cisco, or  that  is  $1.68J  at  Squaw  Hill,  and  $1.70  at  McIntoshV 
The  witness  Hobart  testified  to  much  the  same  effect,  giving 
the  prices  at  Squaw  Hill  and  the  markets  nearest  it,  and  also  at 
San  Francisco,  and  later  in  his  testimony  explained  that  "it  was 
worth  from  $1.80  to  $1.85  in  San  Francisco;  and  after  deduct- 
ing freights  that  would  make  it  worth  $1.67  to  $1.67^  at  Squaw 
Hill.^' 

We  need  not  expect  nor  is  it  essential  that  witnesses  testifying 
should  clothe  their  ideas  in  those  precise  terms  usually  employed 
in  pleading.  They  are  expected  to  state  such  facts  as  are  within 
their  knowledge  in  their  accustomed  forms  of  expression,  and 
from  the  language  used,  the  idea  is  gained. 

When  the  witnesses  Hobart  and  Bullard  stated  they  did  not 
think  wheat  at  a  given  point  could  be  bought  for  less  than  a 
given  price,  and  at  the  same  time  showed  themselves  informed 
as  to  the  price,  it  was  perfectly  natural  and  proper  for  the  jury 
to  infer  that  the  sum  mentioned  was  the  price,  as  well  as  the 
lowest  price  at  which  it  could  be  purchased. 

So,  too,  when  they  stated  the  market  value  of  the  commodity 
in  San  Francisco,  the  freight  from  the  place  of  contract  to  San 
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Francisco,  and  that  the  price  therefor  at  the  place  of  contract 
was  as  stated,  and  being  the  San  Francisco  price  less  the  freight,  a 
jury  would  very  naturally  conclude  that  the  San  Francisco  market 
regulated  the  price  or  market  value  of  the  article  in  the  interior, 
and  that  at  the  latter  point  the  market  value  was  the  price  of  the 
article  at  the  former,  less  the  cost  of  shipment  to  the  central 
market. 

These  forms  of  expression  may  not  always  convey  the  exact 
information  from  which  to  infer  the  fact  to  be  determined,  but 
they  will  usually  be  found  sufficient,  and  in  the  absence  of  other 
factors,  which,  if  wanting,  it  is  the  province  of  a  cross-examina- 
tion to  develop,  will  be  deemed  sufficient. 

Our  language  as  a  vehicle  to  convey  ideas  is  not  in  all  respects 
perfect.  Witnesses  are  not  always  logicians  or  elocutionists,  but 
we  may  ordinarily  rely  upon  their  capacity  to  make  themselves 
understood,  and  that  being  comprehended,  the  practical  good 
sense  of  the  jury-box  will  usually  result  in  correct  conclusions 
from  their  utterances. 

We  see  no  error  in  the  basis  assumed  for  determining  the  dam- 
ages, or  in  the  agency  through  which  a  result  was  reached,  or  in 
the  result  itself. 

It  is  further  urged  that  conceding  the  validity  of  the  verdict 
to  the  extent  of  $1,575,  it  cannot  be  sustained  as  to  the  residue. 

The  complaint  claimed  that  $200  was  paid  by  plaintiff  on 
account  of  the  purchase  price  of  the  wheat,  and  that  he  incurred 
an  expenditure  of  $175.71  for  sacks  and  in  resacking  the  wheat 
not  delivered. 

The  evidence  tended  to  show  that  the  sum  of  $200  was  paid 
not  to  defendant,  but  to  one  of  the  warehousemen  on  account 
of  storage  of  the  wheat,  that  it  was  paid  in  pursuance  of  the  con- 
tract, which  provided  the  plaintiff  should  pay  storage  and  deduct 
the  amount  thereof  from  the  purchase  money. 

It  also  appeared  that  the  charges  for  storage  were  subsequent 
to  suit  brought,  paid  by  the  party  who  received  the  wheat,  and 
that  the  warehouseman  still  holds  the  $200  paid  him  by  plaintr 
iff.  This  sum  of  money  having  been  paid  by  plaintiff  under  the 
contract,  and  in  obedience  to  its  requirements,  he  is  clearly 
entitled  to  recover  it  from  defendant. 

It  was  not  paid  under  a  mistake  of  fact.  The  warehouseman 
was  entitled  to  his  storage.     Plaintiff  was  bound  by  his  agree- 
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ment  to  pay  it,  and  did  pay  this  amount.  There  was  nothing 
voluntary  about  it,  and  plaintiff  was  not  entitled  before  suit 
brought  to  recover  it  back  from  the  warehouseman,  and  the 
contract  having  been  broken  by  defendant,  he  became  liable  for 
this  sum  paid  on  account  thereof. 

As  to  the  item  of  $175.71,  the  evidence  tended  to  show  that 
this  sum  was  necessarily  expended  by  plaintiff  in  preparing  the 
wheat  not  delivered  for  shipment.  As  the  wheat  was  never 
delivered  to  plaintiff,  this  item,  if  objected  to  at  the  proper  time, 
would  doubtless  have  been  excluded,  but  no  objection  was 
raised,  so  far  as  we  can  sec,  to  it  until  a  motion  for  a  new  trial. 
The  complaint  contained  an  allegation  of  this  expenditure.  It 
might  have  been  stricken  out  on  motion,  as  forming  no  proper 
basis  for  special  damages  in  a  case  where  the  property  had  never 
been  delivered  to  plaintiff,  and  in  which  he  consequently  had  no 
right  to  expend  money  upon  it.  Again,  the  testimony  might 
have  been  objected  to  at  the  trial  and  ruled  out,  or  a  refusal  so 
to  do  assigned  as  error.     No  such  motion  or  objection  was  made. 

A  party  cannot  be  permitted,  under  such  circumstances,  and 
after  tacitly  consenting  to  the  introduction  of  testimony,  to 
assign  its  admission  as  error. 

The  instructions  given  by  the  court,  at  request  of  plaintiff, 
stated  the  law  correctly  as  applicable  to  the  case. 

Defendant's  instructions,  with  a  single  exception,  were  erroneous 
and  did  not  properly  state  the  law  as  applicable  to  the  testimony. 

The  last  instruction,  though  subject  to  some  verbal  criticism, 
was  in  the  main  correct,  and  might  with  propriety  have  been 
given,  but  having  already  been  given  to  the  jury  in  ampler  form, 
and  free  from  all  objection,  we  are  of  opinion  defendant  sustained 
no  injury  by  its  refusal. 

Upon  the  whole  case  as  presented  we  are  of  opinion  the  judg- 
ment of  the  court  below  and  the  order  denying  the  motion  for  a 
new  trial  should  be  aflBrmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
ihe  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 
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[No.  9644.     Department  One.— September  25,    1885.] 

S.  H.  AXTELL,  Respondent,  v,  LOUIS  GERLACH  bt  al.. 

Appellants. 

Taxation — Sale  for  Excessive  Amount. — A  tax  sale  for  one  dollar  in 
excess  of  the  amount  authorized  by  law  is  void. 

Id. — Lands  Subject  to  Overflow — Act  of  April  15,  1880 — Illegal 
Charges. — On  a  sale  for  taxes  levied  under  the  Act  of  April  15, 
1880,  providing  for  the  protection  of  lands  subject  to  overflow,  an 
item  of  fifty  cents  for  the  cost  of  preparing  the  delinquent  list, 
and  an  item  of  fifty  cents  for  the  cost  of  the  certificate  of  sale, 
included  in  the  amount  for  which  the  sale  was  made,  are  illegal 
charges,  and  fatal  to  the  validity  of  the  sale. 

Id. — Injunction  to  Restrain  Execution  of  Deed. — In  such  a  case,  the 
execution  of  a  deed  to  the  purchaser  will  be  restrained  by  injunc- 
tion, for  the  reason  that  the  items  included  in  the  amount  for  which 
the  sale  was  made  are  not  required  to  be  specified  therein. 

Id. — Quieting  Title — Cancellation  of  Certificate  of  Sale — Judg- 
ment.— Assuming  that  the  deed  when  executed  would  show  the  in- 
validity of  the  sale,  the  owner  of  the  land  may  maintain  an  action 
to  quiet  his  title  and  cancel  the  certificate  to  the  purchaser,  and  a 
judgment  granting  such  relief,  and  also  enjoining  the  execution  of 
a  deed,  will  not  be  reversed  because  the  deed  would  cast  no  cloud 
upon  the  title. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  Count)'. 

The  action  was  brought  to  quiet  the  title  of  the  plaintiff  as 
against  the  holder  of  a  certificate  of  sale  for  taxes,  and  to  restrain 
the  execution  of  a  deed  founded  thereon.  The  land  in  contro- 
versy was  within  the  boundaries  of  a  protection  district  formed 
under  the  Act  of  April  15,  1880,  and  the  tax  was  levied  in  pur- 
suance thereof.  The  judgment  ordered  the  cancellation  of  the 
certificate  of  sale,  and  restrained  the  tax  collector  from  executing 
a  deed.     The  further  facts  are  stated  in  the  opinion. 

J.  C,  Campbell,  and  D.  S.  &  S.  L.  Terry,  for  Appellants. 
J.  B.  Hall,  and  W,  L.  Dudley,  for  Respondent. 

FooTE,  C.  —  Action  to  quiet  title.  Appeal  from  a  judgment 
made  therein. 

The  certificate  of  sale  issued  by  the  tax  collector  was  properly 
ordered  to  be  canceled;  the  sale  was  void  because  the  land  was 
sold  for  a  sum  greater  by  one  dollar  than  was  authorized  by 
law.  {Harper  v.  Rowe,  63  Cal.  236;  Treadwell  v.  Patterson, 
51  Cal.  637.) 
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There  was  nothing  in  the  law  which  imposed  a  tax  in  invitum 
upon  property,  which  gave  the  .right  to  charge  this  additional 
sum,  viz.,  fifty  cents  for  cost  of  preparing  a  delinquent  list,  and 
fifty  cents  for  cost  of  certificate  of  sale.  (See  "act  to  provide 
for  the  protection  of  lands  from  overflow  other  than  lands  rec- 
ognized as  swamp  lands/'     Stats.  1880,  ch.  128,  p.  227.) 

Those  two  charges  were  not  authorized  as  a  part  of  the 
m4mner  in  which  the  sale  was  ordered  to  be  made.  (§  9  of  said 
act,  and  Bucknall  v.  Story,  36  Cal.  67.)  And  further,  that  act 
•itself  in  section  11,  makes  express  provision  for  the  payment  of 
the  tax  collector,  and  does  not  seem  to  contemplate  that  the 
land-owner  or  his  property  shall  be  responsible  therefor.  And 
the  purchaser  was  not  entitled  to  a  decree  ordering  the  land- 
owner to  reimburse  him  for  money  paid  out.  {Harper  v.  Rowe, 
supra.) 

It  is  contended  that  the  certificate  of  sale  being  void  upon  its 
face  the  deed,  the  making  of  which  it  was  sought  to  enjoin,  would 
be  void  on  its  face,  and  therefore  an  injunction  ought  not  to  have 
been  granted,  as  no  cloud  on  plaintiff's  title  would  thereby  appear. 

Section  3776  of  the  Political  Code  does  not  require  that  the  cer- 
tificate of  sale  shall  specify  the  particulars  of  the  "  amount  paid," 
or  the  "  amount  of  the  assessment."  Non  constat,  therefore,  that 
the  deed  would  necessarily  do  so  if  executed,  and  if  it  did  not, 
then  evidence  would  be  required  dehors  the  recitals  of  the  deed 
to  ascertain  the  illegality  of  any  of  the  items,  to  collect  which 
the  sale  was  made,  and  a  cloud  would  thus  be  cast  on  the  title. 

But  upon  the  supposition  that  the  deed  itself  when  executed 
may  properly  show  the  purchaser's  title  to  be  void  and  no  actual 
cloud  rest  on  the  plaintiff's  title,  yet  under  section  738  of  the 
Code  of  Civil  Procedure,  this  action  to  cancel  the  certificate  is  a 
proper  one.  (Hearst  v.  Egglestone,  55  Cal.  365 ;  Harper  v.  Rome, 
supra;  People  v.  Center,  66  Cal.  551.) 

The  injunction  is  for  the  purpose  of  making  effective  the 
judicial  determination  of  the  invalidity  of  the  defendant's  adverse 
claim,  "  of  an  estate  or  interest  in  "  the  plaintiff's  land.  And  as 
a  means  to  attain  that  end  and  prevent  further  controversy  if 
the  deed  should  be  executed  and  delivered,  the  injunction  was 
granted  and  the  judgment  should  not  be  reversed  on  that  account. 
{Brooks  V.  Calderwood,  34  Cal.  563.) 
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It  would  serve  no  useful  purpose  to  determine  other  questions 
raised  in  the  ease,  and  we  are  of  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


[No.  9820.    Department  Two.— September  25,  1885.] 

THE    BOSTON    TUNNEL    COMPANY,    Respondent,    v. 

ADAM  McKENZIE  et  al.,  Appellants. 

New  Trial — Insufficienct  of  Evidence — Judgment — Decision. — ^A 
motion  for  a  new  trial  cannot  be  based  on  the  ground  of  the  in- 
sufficiency of  the  evidence  to  justify  the  judgment,  nor  on  the 
ground  that  the  judgment  is  against  law.  The  motion  should  be 
directed  to' the  decision  and  not  the  judgment. 

Id. — ^Notice — Findings. — A  notice  of  motion  for  a  new  trial,  which 
specifies  as  a  ground  for  the  motion  insufficiency  of  the  evidence 
to  support  or  justify  the  findings,  is  a  valid  notice  under  section 
667  of  the  Code  of  Civil  Procedure. 

ArrO&NKT — AUTHOBITY  TO  PROSECUTE  ACTION  PRESUMED — ^DISMISSAL. — 

An  action  regularly  instituted  by  an  attorney  is  presumed  to  be 
with  the  consent  of  the  plaintiff;  and  until  his  want  of  authority 
is  established,  the  defendant  cannot  have  the  action  dismissed  by 
showing  that  the  plaintiff  does  not  desire  to  maintain  it,  the  attor- 
ney opposing  the  dismissal. 

CosPOEATioN — How  Existence  Proved. — In  an  action  by  a  corporation 
brought  in  the  county  in  which  its  original  articles  of  incorpora- 
tion are  filed,  a  copy  certified  by  the  isecretary  of  State  of  the  cer- 
tified copy  of  such  articles  on  file  in  his  office  is  admissible  in  evi- 
dence to  prove  the  organization  of  the  corporation. 

Id. — Officer — Stockholder — Parol  Evidence. — A  question  arose  inci- 
dentally as  to  whether  a  witness  for  the  corporation  was  an  officer 
and  stockholder.  Held,  that  parol  evidence  was  competent  to  prove 
the  fact. 

Taxation — Sale  fob  Excessive  Amount — Jurisdiction.-^A  tax  sale 
for  an  amount  in  excess  of  what  is  lawfully  chargeable  is  without 
jurisdiction  and  void. 

Jury  Trial — When  Waived. — In  an  action  at  law,  a  jury  is  waived, 
if  on  the  day  set  for  the  trial  the  parties  appear,  and  a  trial  is 
had  before  the  court  without  objection. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tuolumne 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
F.  D.  Nicol,  for  Appellants. 

Street  &  Street,  and  E,  A,  Rodgers,  for  Respondent. 
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Searls,  G.  —  Ejectment  to  recover  a  mining  claim.  Plaintiff 
had  judgment. 

Plaintiff  is  a  corporation.  In  1877  the  demanded  property 
was  assessed  for  the  purpose  of  taxation,  to  the  Boston  Tunnel 
Company.  The  taxes  under  such  assessment  not  having  been 
paid,  the  mining  claim  was  sold  on  the  2d  day  of  March,  1878, 
by  the  tax  collector,  to  John  Keister,  who  received  a  certificate 
of  sale,  and  in  due  time  a  tax  deed  of  the  premises,  under  which 
he  entered  into  possession.  Defendants  hold  under  the  title  thus 
acquired. 

Defendants  appeal  from  the  final  judgment  and  from  an  order 
denying  a  motion  for  new  trial. 

Eespondent  objects  to  a  consideration  of  the  statement  on 
motion  for  new  trial,  on  the  ground  that  the  notice  of  motion 
was  to  the  effect  that  appellants  would  ask  the  court  to  vacate 
the  judgment  herein,  and  as  one  of  the  grounds  of  the  motion 
specified  the  "insufficiency  of  the  evidence  to  justify  the  judg- 
ment, and  that  it  is  against  law." 

Objection  was  made  at  the  proper  time  and  in  the  court  below, 
to  the  sufficiency  of  the  specifications  as  a  foundation  for  the 
motion.  Martin  v.  Mat  field,  49  Cal.  42,  and  Sawyer  v.  Sargent, 
65  Cal.  259,  are  relied  upon  to  sustain  the  objection. 

In  the  case  first  above  cited  it  was  said :  "  Insufficiency  of  the 
evidence  to  justify  the  judgment  is  not  a  ground  of  motion  for  a 
new  trial.  Such  a  motion  is  not  directed  at  the  judgment,  but 
at  the  verdict,  or  other  decision  of  fact,  for  a  new  trial  is  a 
re-examination  of  an  issue  of  fact.  (Code  Civ.  Proc.  §  656.) 
That  a  judgment  is  against  law  is  not  ground  for  a  motion  for  a 
new  trial." 

In  Saiuyer  v.  Sargent,  it  was  held  that  a  motion  for  new  trial 
cannot  be  based  on  the  ground  of  the  insufficiency  of  the  evi- 
dence to  justify  the  judgment,  nor  can  it,  says  the  court,  be  based 
on  the  ground  that  the  judgment  is  against  law.  The  motion 
should  be  directed  at  the  decision,  and  not  the  judgment. 

It  follows  that  in  the  present  case  the  motion  so  far  as  it  is 
urged  against  the  judgment  is  irregular. 

We  find,  however,  that  the  fourth  specification  in  appellants' 
causes,  for  asking  for  a  new  trial,  is  as  follows:  "  Insufficiency  of 
the  evidencehereintosupportor  justify  the  findings  of  the  court." 
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This  specification  is  sufficient  in  form,  and  is  directed  to  the 
decision  aa  required  by  section  657  of  the  Code  of  Civil  Procedure. 

The  answer  of  defendants  after  denying  plaintiflE's  ownership 
and  right  to  possession  of  the  demanded  premises,  and  setting 
up  title  in  themselves,  proceeds  to  set  out  that  the  action  is  not 
prosecuted  by  the  consent  of  the  Boston  Tunnel  Company  (a 
corporation)  ;  that  it  is  not  the  wish  of  the  company  that  the 
action  should  be  maintained;  that  by  order  of  the  trustees  of 
said  Boston  Tunnel  Company,  a  motion  was  made  for  the  dis- 
missal of  the  action ;  that  L.  Pierce  is  not,  and  for  many  years 
has  not  been,  the  secretary  of  the  plaintiff;  that  the  complaint 
is  not  verified  by  any  officer  of  the  corporation,  and  other  allega- 
tions of  like  import,  all  of  which  were,  on  motion,  stricken  out 
by  the  court,  and  this  action  is  assigned  as  error.  The  com- 
plaint is  signed  and  the  action  prosecuted  by  Street  &  Street  and 
Edwin  A.  Rodgers  as  the  attorneys  for  plaintiff.  Their  right  to 
institute  an  action  and  to  conduct  the  same  to  determination 
in  the  court  is  not  challenged.  Until  that  is  done,  we  cannot 
presume  that  an  action  regularly  instituted  by  them  as  attorneys 
is  without  the  sanction  of  their  client,  the  plaintiff,  and  the  novel 
proceeding  taken  by  the  defendants  to  dismiss  the  action  by  . 
showing  that  the  corporation  plaintiff  does  not  desire  to  main- 
tain it,  while  the  attorneys  of  plaintiff,  who  alone  can  speak  for 
it  in  court,  are  opposing  such  dismissal,  cannot  be  upheld,  and 
the  court  was  right  in  striking  out  that  portion  of  the  answer. 

There  was  no  error  in  admitting  in  evidence  "the  certified 
copy  of  the  certified  copy  of  the  articles  of  incorporation  of  the 
Boston  Tunnel  Company." 

By  section  299  of  the  Civil  Code  such  certified  copy  of  the 
certified  copy,  required  to  be  filed  with  the  county  clerk  in  order 
to  enable  a  corporation  to  maintain  certain  actions,  is  made  evi- 
dence equally  with  the  original.  It  is  not  in  any  sense  secondary 
evidence,  but  is  by  law  made  equal  in  all  respects  with  the 
original,  as  evidence. 

If  it  be  urged  that  the  county  of  Tuolumne  is  the  county  in 
which  the  original  articles  of  incorporation  were  required  to  be 
filed  by  the  corporation  plaintiff,  that  section  299  of  the  Civil 
Code  makes  no  provision  for  filing  the  copy  of  the  copy  of 
articles  in  the  county  where  the  original  articles  are  filed,  and 
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therefore  that  the  certified  copy  from  the  clerk^s  oflRce  of  Tuo- 
limme  County  was  not  admissible  in  evidence,  we  may  admit  the 
proposition,  and  what  follows? 

Why,  simply,  that  there  was  in  Tuolumne  County,  where  the 
original  articles  are  filed,  no  necessity  for  filing  a  copy  of  the 
articles  of  incorporation  duly  certified  by  the  secretary  of  State. 
By  section  297  of  the  Civil  Code  a  copy,  certified  by  the  secre- 
tary of  State,  is  made  evidence  of  the  facts  therein  stated,  and 
if  for  any  purpose  it  became,  or  was,  proper  to  prove  the  organ- 
ization of  the  corporation^  this  copy  of  a  copy,  so  certified,  was 
proper  evidence  by  which  to  do  so. 

The  fact  that  it  had  been  filed  in  the  oflRce  of  the  county  clerk 
of  Tuolumne  County,  where  it  had  no  need  to  be  filed,  did  not 
militate  against  it  as  evidence.  If  not  relevant  to  any  issue 
made  in  the  pleadings  its  introduction  could  do  no  harm  to 
appellants. 

Objection  is  made  that  one  L.  Pierce,  a  witness,  called  on  the 
part  of  plaintiff,  was  permitted  to  testify  that  he  was  a  stock- 
holder in  the  coiporation  plaintiff,  and  the  secretary  thereof. 
The  objection  is  based  upon  the  fact  that  the  evidence  is  second- 
ary, the  records  of  the  corporation  being  the  best  evidence  of 
the  facts  stated. 

The  witness  was  called  to  prove  possession  of  the  demanded 
premises  by  defendants,  the  amount  of  money  expended  thereon 
by  plaintiff,  and  other  acts  tending  to  show  its  prior  possession. 
The  fact  of  his  being  a  stockholder  and  secretary  were  doubtless 
called  out  for  the  purpose  of  showing  his  position  to  have  been 
such  as  to  give  him  opportunities  for  knowing  the  property  con- 
cerning'  which  he  testified.  Coming  thus  incidentally  in  the 
case,  whether  for  the  purpose  of  identifying  the  witness,  or 
showing  his  opportunities  for  acquiring  knowledge,  it  was  not 
necessary  to  resort  to  the  records  of  the  corporation  to  prove  the 
facts  against  which  appellants*  exception  is  directed.  It  was 
proper  for  such  purpose  to  propound  the  questions  and  show  by 
the  answers  that  the  witness  was  a  de  facto  officer  and  stockholder 
in  the  corporation. 

The  answer  of  defendants,  that  the  action  was  not  commenced 
and  is  not  prosecuted  by  the  direction  or  with  the  consent  of 
the  Boston  Tunnel  Company,  having  been  stricken  out  by  the 
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t*ourt  on  motion,  there  was  no  error  in  refusing  to  permit  defend- 
ants to  introduce  evidence  tending  to  prove  the  defense  thus 
stricken  out. 

Defendants  offered  in  evidence  as  a  part  of  their  chain  of  title 
to  the  demanded  premises,  a  certificate  of  sale  by  the  tax  col- 
lector and  a  tax  deed  of  the  premises.  These  were  admitted, 
subject  to  be  stricken  out,  and  before  the  cause  was  finally 
submitted  were  stricken  out  by  the  court.  In  this  there  was  no 
error. 

The  certificate  shows  that  for  the  year  1877  the  demanded 
property  was  assessed  to  Boston  Tunnel  Company,  and  valued 
at  $550.  It  recites  the  rate  of  taxation  and  the  amount  of  the 
tax  at  $14.58,  the  addition  of  five  (5)  per  cent,  and  making  the 
total  amount  thereafter  due  for  State  and  county  taxes  $15.30. 
It  then  recites  that  John  Reister  was  the  bidder  who  offered  to 
take,  etc.,  '^and  pay  the  taxes  and  costs  due  thereon,  including 
$2  for  this  certificate,  amounting  in  all  to  $25.31."  That  the 
property  was  thereupon  struck  off  to  him  for  said  taxes  who 
paid  the  full  amount  of  said  taxes,  costs,  and  charges,  and  there- 
fore became  the  purchaser. 

The  description  of  the  property  is  as  follows :  — 

"  Possession  of  interest  and  claim  to  Grant  Mine  in  District 
No.  2,  in  Table  Mountain,  near  Jeffersonville ;  bounded  east  by 
the  Bosedale  Banch,  north  by  the  Down  East  Claim,  south 
by  D.  T.  Hughes  &  Co.'s  Mine;  containing  about  3,000  feet, 
and  known  as  the  Boston  Tunnel  Mine;  improvements  thereon 
consisting  of  whim-house  and  car.'* 

The  sale  occurred  March  2,  1878,  and  the  certificate  is  dated 
March  4,  1878. 

By  section  3776  of  the  Political  Code,  the  certificate  of  sale  is 
required  to  be  "dated  on  the  day  of  sale,  stating  (when  known) 
the  name  of  the  person  assessed,  a  description  of  the  land  sold, 
the  amount  paid  therefor,  that  it  was  sold  for  taxes,  giving  the 
amount  and  year  of  the  assessment,  and  specifying  the  time  when 
the  purchaser  will  be  entitled  to  a  deed.'^ 

Section  3786  of  the  same  Code  provides  that  "the  matters 
recited  in  the  certificate  of  sale  must  be  recited  in  the  deed." 

The  tax  deed'  fails  to  recite  the  amount  for  which  the  property 
was  assessed.     In  reference  to  the  sum  for  which  it  was  sold,  it 
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first  recites  that  the  tax  with  five  per  cent  added  was  $15.30,  and 
that  the  property  was  struck  off  and  sold  to  John  Reister  for 
the  sum  of  $15.30,  the  said  John  Reister  being  the  only  person 
who  would  ....  and  pay  the  amount  of  said  taxes,  five  per  cent 
costs  and  accruing  costs,  amounting  to  the  sum  of  $37.96,  being 
the  price  paid  for  the  same. 

We  think  it  is  apparent  from  the  certificate  of  sale  and  tax 
deed  taken  together:  — 

First  —  That  the  tax  was  $15.30,  and  second,  that  the  property 
was  sold  for  a  sum  greatly  in  excess  thereof.  Whether  for 
$25.31,  as  specified  in  the  certificate,  or  for  $37.96,  as  specified 
in  the  deed,  matters  not. 

In  Treadwell  v.  Patterson,  51  Cal.  637,  it  was  held  that  a  sale 
for  anything  more  than  is  lawfully  chargeable  is  a  sale  without 
jurisdiction,  and  therefore  void.  Bucknall  v.  Story,  36  Cal.  67, 
is  to  the  same  effect. 

Tested  by  the  rule  laid  down  in  those  cases,  the  sale  was  void. 

The  other  objections  to  the  deed  and  certificate  of  sale  need 
not  be  noticed. 

The  objection  that  the  cause  was  tried  by  the  court  without  a 
jury  comes  too  late. 

The  cause  was  by  consent  of  counsel  set  down  for  trial  on  a 
day  certain.  On  that  day  counsel  for  defendants  appeared  and 
the  cause  was  tried  by  the  court  without  objection,  and  without 
a  jury  having  been  demanded.  A  jury  was  thereby  waived. 
(Greason  v.  Keteltas,  17  N.  Y.  491;  Black  v.  White,  37  N.  Y. 
320;  Bradley  v.  Aldrich,  40  N.  Y.  504;  West  P.  F.  v.  Reymert, 
45  N.  Y.  703;  Lewis  v.  Mott,  36  N.  Y.  395.) 

We  find  nothing  in  the  other  objections  urged  requiring  atten- 
tion, and  are  of  opinion  the  judgment  and  order  appealed  from 
should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C.  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


Digitized  by  VjOOQ IC 


Sept.  1885.]  Beed  v,  Drais.  491 

[No.  9910.     Department  Two.— September  25,   1885.] 

MIRIAM  P.  REED,  by  W.  K.  REED,  her  Guardian 
AD  LITEM,  Appellant,  v.  EDWARD  M.  DRAIS,  Re- 
spondent. 

Pleading — Demurrer  to  Part  of  a  Cause  of  Action. — A  demurrer 
cannot  be  interposed  to  part  of  a  cause  of  action  or  defense.  If 
the  part  demurred  to  is  irrelevant  or  immaterial,  a  motion  to  strike 
out  may  be  made,  but  a  demurrer  must  go  to  the  whole  cause  of 
action  or  defense. 

Etidencb — Value  of  Land — Opinion  of  Witness. — A  witness  called 
upon  to  give  an  opinion  as  to  the  value  of  land  must  lay  a  proper 
foundation  by  snowing  that  he  possesses  the  means  to  form  an  in- 
telligent opinion;  but  it  is  not  essential  that  his  knowledge  should 
be  derived  from  any  peculiar  skill  in  a  particular  pursuit  or  branch 
of  business  or  department  of  science. 

pRACTic: — New  Trial — Cumulative  Evidence. — A  new  trial  will  not 
be  granted  on  the  ground  of  newly  discovered  evidence,  where  such 
evidence  is  merely  cumulative. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Stanislaus 
County,  and  from  an  order  refusing  a  new  trial. 
The  facts  are  stated  in  the  opinion. 

Byers  &  Elliott,  for  Appellant. 

Campbell  &  Mimter,  and  1^.  E.  Turner,  for  Respondent. 

Searls,  C.  —  This  is  an  action  by  Miriam  P.  Reed,  an  infant, 
by  her  guardian  ad  litem,  W.  K.  Reed,  to  quiet  title  to  certain 
land.  Plaintiff  claims  that  the  land  in  controversy  was  conveyed 
to  her  by  a  sister.  That  the  grantor,  before  the  deed  was 
recorded,  went  to  the  office  of  the  county  recorder  and  took  the 
deed  therefrom,  and  sold  and  conveyed  the  same  land  to  defend- 
ant, and  that  defendant  had  notice  of  such  previous  conveyance 
at  the  date  of  the  sale  and  conveyance  to  him.  Defendant 
denied  all  notice  of  a  previous  conveyance  by  his  grantor  and 
denied  plaintiff's  title.  The  cause  was  tried  by  the  court,  find- 
ings waived,  and  judgment  entered  for  defendant.  Plaintiff 
moved  for  a  new  trial,  which  was  denied,  and  this  appeal  is 
prosecuted  from  the  judgment  and  order  denying  a  new  trial. 

The  demurrer  to  a  portion  of  the  amendments  to  defendant's 
answer  was  properly  overruled. 

A  demurrer  cannot  be  interposed  to  a  part  of  a  cause  of  action 
or  defense.     If  irrelevant  or  immaterial,  a  motion  to  strike  out 
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may  be  interposed ;  but  a  demurrer,  to  avail  anything,  must  go 
to  the  whole  cause  of  action  or  defense. 

In  the  absence  of  a  showing  as  to  the  materiality  of  the 
testimony  sought  to  be  introduced  in  reference  to  the  value 
of  the  land,  we  cannot  say  the  plaintiff  was  injured  by  the 
refusal  of  the  court  to  permit  W.  K.  Reed  and  E.  Olmstead 
to  testify  as  to  such  value. 

Conceding  that  the  testimony  may  have  been  admissible,  the 
witnesses  offered  failed  to  show  themselves  possessed  of  the 
requisite  knowledge  to  authorize  them  to  testify  as  to  the  value 
of  the  land. 

"  Where  a  witness  is  produced  to  testify  in  the  character  of 
an  expert,  as  to  the  value  of  property,  it  should  appear  that  he 
has  some  special  skill  or  experience,  or  peculiar  knowledge  of 
the  value  of  the  class  of  property  about  which  it  is  "proposed  to 
question  him,  such  skill  or  knowledge  having  been  acquired  by 
him  in  the  line  of  his  profession  or  business."  (Rogers  on 
Expert  Testimony,  §154.) 

According  to  Wharton  on  Evidence,  section  447,  two  essentials 
are  requisite  to  a  proper  estimate  of  value :  — 

"  First  —  A  knowledge  of  the  intrinsic  properties  of  the  thing. 

^^  Secondly  —  A  knowledge  of  the  state  of  the  market. 

"  As  to  such  intrinsic  properties  as  are  occult  and  out  of  the 
range  of  common  observers,  experts  are  required  to  testify;  as 
to  the  properties  which  are  cognizable  by  an  observer  of  ordinary 
business  sagacity,  being  familiar  with  the  thing,  such  an  observer 
is  permitted  to  testify." 

A  witness  called  upon  to  give  an  opinion  on  the  subject  of 
value,  whether  offered  as  an  expert  or  not,  must  lay  a  proper 
foundation  for  the  introduction  of  his  opinion,  by  showing  he 
possesses  the  means  to  form  an  intelligent  opinion,  "derived 
from  an  adequate  knowledge  of  the  nature  and  kind  of  property 
in  controversy,  and  of  its  value." 

We  may  assume  the  residence  of  the  witnesses  in  the  vicinity 
of  the  property  in  qucvstion,  and  their  pursuits,  to  have  given 
them  a  reasonable  opportunity  to  become  acquainted  with  the 
nature  and  kind  of  land  in  dispute,  but  it  does  not  follow,  and 
their  testimony  does  not  show  them  to  possess  any  such  knowl- 
edge as  to  its  value,  as  to  warrant  them  to  give  an  opinion  on 
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that  subject.  {Whiiney  v.  City  of  Boston,  98  Mass.  315;  Tecr- 
penning  v.  Corn  Ex,  43  N.  Y.  279;  Clarl'  v.  Rockland,  53  Me. 
68;  Haight  v.  Kimha/:l\  51  Iowa,  13.) 

There  is  no  doubt  that  a  witness  acquainted  with  the  value 
of  property  may  give  an  opinion  as  to  such  value,  but  he  must 
first  be  shown  to  possess  the  requisite  knowledge,  and  then, 
although  such  knowledge  is  not  the  result  of  any  peculiar  skill 
in  a  particular  pursuit  or  branch  of  business,  or  department  of 
science,  he  may  yet  be  heard.  Where,  however,  the  knowledge 
is  wanting  the  opinion  should  be  rejected.  We  think,  therefore, 
the  court  did  not  err  in  refusing  to  admit  the  testimony. 

The  motion  for  a  new  trial,  upon  the  ground  of  newly 
discovered  evidence  was  properly  denied.  The  newly  discovered 
evidence  was,  according  to  the  affidavits,  cumulative,  and  in 
such  cases,  it  is  well  settled,  a  new  trial  should  not  for  such 
cause  be  granted. 

Upon  the  whole  case  as  presented,  we  are  of  opinion,  the 
judgment  of  the  court  below  and  the  order  denying  the  motion 
for  a  new  trial  should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.  9538.     Department  Two. — September  25,  1886.] 

ALFONZO  GINOCCHIO,  Eespondent,  v,  THE  AMADOR 
CANAL  AND  MINING  COMPANY,  Appellant,  and 
SAMUEL  W.  BRIGHT  and  LEOPOLD  NEWMAN, 
Intervenors. 

Assignment — Thing  in  Action — Security — Power  of  Assignee  to 
Sue. — If  a  contract  is  transferred  by  an  assignment  absolute  in 
form,  though  as  security  only  for  a  debt  lens  in  amount  than  the 
sum  due  or  to  become  due  upon  the  instrument  assigned,  the  as- 
signee is  not  limited  in  an  action  upon  the  contract  to  recover  the 
sum  due  him  from  tlie  assignor,  but  may  recover  the  whole  amount 
due  thereon,  being  in  turn  responsible  to  his  assignor  for  any  ex- 
cess. 

Id. — Water  Right. — The  defendant  and  the  plaintiff's  assignor,  a  min- 
ing company,  entered  into  a  contract  under  which  the  former  agreed 
to  furnish  water  to  the  latter  for  the  purpose  of  working  a  quartz 
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mill  and  mine,  through  a  ditch  to  be  constructed  by  the  mining 
company.  The  latter  was  to  be  repaid  the  expense  of  building  the 
ditch  in  water,  and  in  case  it  abandoned  the  working  of  the  mill 
and  mine  before  the  payment  was  complete,  then  it  was  to  be  paid 
out  of  the  net  proceeds  of  water  run  through  and  sold  from  the 
ditch.  The  company  completed  the  ditch  and  delivered  it  to  the 
defendant,  but  before  it  was  repaid  the  expense  of  building,  aban- 
doned its  mining  operations.  Held,  that  the  ditch  and  water  sup- 
ply were  not  appurtenant  to  the  mill  or  mine,  and  that  the  rights 
of  the  mining  company  under  the  contract  might  be  assigned  inde- 
pendently of  the  mill  and  mining  property. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Amador 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

James  Wheeler,  and  Eagon  &  Armstrong,  for  Appellant. 

James  T.  Farley,  and  A.  C.  Adams,  for  Eespondent. 

Searls,  C.  —  This  is  an  action  brought  by  Alfonso  Ginocchio, 
as  assignee,  against  the  Amador  Canal  and  Mining  Company, 
upon  an  instrument  in  writing,  to  recover  the  sum  of  $5,942.75J, 
with  interest,  in  which  action  Bright  and  Newman  intervened. 

The  instrument  in  suit  was  an  agreement  dated  December  31, 
1878,  between  the  Amador  Canal  and  Mining  Company,  a  cor- 
poration, and  the  Moore  Mining  Company,  a  mining  copartner- 
ship, by  the  terms  of  which  the  Amador  Company  agreed  to 
furnish  water  to  the  mining  company  for  five  years,  to  run  a 
quartz  mill,  at  a  fixed  price  per  inch,  to  be  supplied  through  a 
ditch  to  be  constructed  by  the  mining  company.  The  latter  was 
to  be  paid  the  expense  of  building  the  ditch  by  the  Amador 
Company  in  water,  and  in  case  working  the  quartz  mine  was 
abandoned  before  such  payment  was  received,  the  Amador  Com- 
pany was  to  pay  the  expense  of  building  the  ditch  in  cash,  from 
the  net  proceeds  of  water  run  through  and  sold  from  such  ditch. 
The  ditch  was  constructed  at  an  expense  of  $7,713.65,  and 
delivered  to  the  Amador  Company  on  or  about  February  1, 
1879. 

About  March  25,  1879,  the  members  of  the  mining  company 
organized  a  corporation  under  the  name  of  the  Moore  Mining 
Company,  to  which  they  delivered  possession  of  their  mill  and 
quartz  mine,  and  verbally  assigned  their  interest  in  the  water 
contract. 
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The  interest  of  the  mining  company  in  the  mines  seems  to 
have  been  only  that  of  the  holder  of  a  bond  for  tlie  conveyance 
thereof.  The  corporation  worked  the  mine  and  received  water 
on  tlie  contract  of  the  mining  company  until  September,  1879, 
when  they  abandoned  operations,  and  on  the  2d  day  of  Septem- 
ber, 1879,  assigned  the  water  contract  to  the  plaintiff  herein,  and 
at  the  same  date  the  mining  copartnership,  by  C.  J.  Garland, 
one  of  its  members,  assigned  said  water  contract  to  plaintiff,  of 
all  of  which  the  Amador  Company  had  notice. 

On  the  3d  day  of  May,  1881,  all  of  the  copartners  of  the 
Moore  Mining  Company  executed  a  further  assignment  of  the 
water  contract  to  plaintiff,  and  ratified  and  confirmed  the  act  of 
C.  J.  Garland  in  the  assignment  of  September  2,  1879. 

Defendant  caused  fifty  dollars  to  be  paid  to  plaintiff  on  ac- 
count of  the  contract,  February  28,  1881. 

It  is  conceded  that  defendant  had  received  in  net  profits  from 
the  sale  of  water  from  the  ditch  in  question  a  sum  sufficient  to 
satisfy  the  balance  due  on  the  contract. 

The  interveners.  Bright  and  Newman,  claimed  under  a 
mechanic's  lien  taken  upon  the  mill  and  mine  for  work  per- 
formed for  the  corporation,  and  hold  a  sheriff's  deed,  under 
which  they  claimed  the  water  contract  or  right  and  ditch  passed 
to  them  as  appurtenant  to  the  mill  and  mine. 

The  court  rendered  judgment  in  favor  of  plaintiff  as  against 
defendant  and  the  interveners ;  the  latter  have  not  appealed. 

The  first  point  made  by  appellant  is  that  the  fifth  finding  is 
not  sustained  by  the  evidence,  and  is  against  the  evidence.  This 
is  the  finding  in  which  the  court  finds  a  verbal  assignment  of  the 
water  contract.  In  our  view  of  the  case,  it  is  quite  immaterial 
whether  the  contract  was  or  was  not  assigned  by  the  mining 
company  to  the  corporation.  Both  the  mining  company  and  the 
corporation  assigned  to  the  plaintiff,  and  if  the  rights  under  the 
contract  did  not  vest  in  him  under  one  of  these  assignments, 
they  must  have  done  so  under  the  other. 

In  this  connection  it  is  proper  to  say  the  third  point  made  by 
appellant  that  the  assignment  by  the  corporation  to  plaintiff  was 
as  security  only  cannot  be  sustained. 

By  the  order  of  the  board  of  directors,  the  president  of  the 
corporation  was  authorized  to  sell,  assign,  and  transfer  any  and 
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all  property  for  the  benefit  of  the  creditors,  to  the  best  possible 
advantage,  or  as  he  may  see  fit.  He  assigned  the  contract  abso- 
lutely, and  th^  witness  Voorhies  declares  it  was  not  done  by  way 
of  security,  but  in  payment  of  a  claim  of  plaintiff  against  the 
corporation,  amounting  to  $3,400.  The  assignment  was  in  form 
sufficient  to  transfer  title  in  the  chose  in  action  to  plaintiff,  and 
if  there  is  in  fact  any  contingent  interest  remaining  in  the 
corporation  it  is  the  province  of  the  latter,  and  not  of  defendant^ 
to  assert  it. 

If  a  chose  in  action  is  transferred  by  an  assignment  absolute 
in  form,  though  as  security  only,  for  a  debt  less  in  amount  than 
the  sum  due,  or  to  become  due,  upon  the  instrument  assigned, 
the  assignee  is  not  limited  in  an  action  upon  such  chose  in  action^ 
to  recover  only  the  sum  due  him  from  the  assignor,  but  may 
recover  the  whole  amount  due  thereon,  being  in  turn  responsible 
to  his  assignor  for  any  excess. 

The  second  point  of  appellant  is  not  sustained  by  the  evidence. 

It  certainly  does  appear  that  on  the  1st  of  September,  1879, 
or  thereabouts,  the  corporation  quit  and  abandoned  work  on  the 
mine.  Subsequently  thereto  Garland,  its  manager,  did  some 
work  on  his  own  account  and  at  his  own  risk,  and  by  consent  of 
the  company,  upon  the  mine,  but  under  the  testimony,  he  could 
not  have  held  the  corporation  responsible  for  the  expense  thereof, 
and  it  was  not  in  any  proper  sense  work  of  the  corporation. 

The  contract  upon  which  the  action  was  brought,  both  by  its 
terms  and  its  character,  was  assignable.  The  ditch  which  was 
to  be  constructed  by  the  mining  company  was  to  be  paid  for  by 
the  defendant.  It  was,  according  to  the  pleadings,  delivered  to 
the  defendant  when  completed,  and  possession  thereof  has  ever 
since  been  retained  by  such  defendant.  The  water  run  through 
this  ditch  to  the  quartz  mill  was  to  belong  to  defendant,  after 
being  used  to  run  the  machinery.  In  case  work  was  abandoned 
at  the  mine,  defendant  was  to  pay  for  the  construction  of  the 
ditch  out  of  the  proceeds  of  water  sold  therefrom. 

These  facts  taken  together  seem  to  indicate  that  defendant 
owned  the  ditch,  and  that  neither  the  structure  nor  the  water  to 
be  run  through  it  bore  any  such  relation  to  the  mill  or  mine  as 
to  make  them  or  either  of  them  an  appurtenant  thereto. 

*^  A  thing  to  be  appurtenant  to  another  must  be  of  a  different 
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and  congruous  nature,  such  as  an  easement  or  servitude,  or  some 
collateral  incident  belonging  to  and  for  the  benefit  of  the  land.'^ 
(Story,  J.  1  Sum.  21;  Civ.  Code,  §  662.) 

Here  the  ditch  and  water  which  it  conveyed  were  not  the 
property  of  the  owners  of  the  mill  or  mine. 

The  water  supply  of  a  mill  will  ordinarily  pass  with  a  con- 
veyance of  the  mill,  but  in  order  to  do  so  it  must  belong  to  the 
mill,  must  be  the  property  of  the  owner  thereof,  and  not  of 
another. 

We  may  add  that  the  question  as  to  whether  the  water  supply 
did  or  did  not  pass  to  the  interveners,  as  an  appurtenant  of  the 
mill,  is  one  that  cannot  affect  the  defendant  in  the  manner 
claimed  by  it. 

Tlie  court  below  found  that  it  did  not  pass,  and  rendered 
judgment  against  the  intervenors,  from  which  judgment  they 
have  not  appealed.  They  are  concluded  by  the  action  of  the 
court  from  asserting  any  claim  to  the  water  under  the  contract 
in  question. 

The  motion  for  a  nonsuit  was  properly  denied. 

The  additional  questions  of  law  presented  by  the  record  can- 
not, we  think,  affect  the  result,  and  the  judgment  and  order 
should  be  affirmed. 

FooTB,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  9924.    Department  Two.— September  26,  1885.] 

B.    F.    EEYNOLDS,    Bespondext,    v.    WILLIAM    SNOW, 

Appellant. 

Elbction — Contest — Illegal  Ballot. — The  court  below  rejected  a  bal- 
lot which  did  not  conform  in  length  and  other  minor  respects  to 
section  1191  of  the  Political  Code.  The  ballot  was  only  about 
eight  inches  and  a  half  in  length.  Heldf  that  the  ballot  was  prop- 
erly rejected. 

LXVII.    CAL. — 32 
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Id. — Erabube. — In  certain  ballots  the  voters  had  erased  with  lead  pencil 
marks  the  name  of  the  contestant  and  also  the  name  of  the  office 
to  be  voted  for,  leaving  simply  the  number  indicating  its  order  on 
the  ballot,  and  opposite  this  number  and  erasure  had  written  the 
name  of  the  defendant.  Held,  that  these  ballots  were  properly 
counted  for  the  defendant. 

Id. — Appeal — Confuct  of  Evidence. — The  rule  which  restrains  an  ap- 
pellate court  from  interfering  with  a  finding  of  the  court  below 
where  there  is  a  conflict  in  the  evidence,  does  not  apply  when  the 
evidence  consists  entirely  of  ballots,  photographic  copies  of  which 
are  before  the  court  on  appeal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Stanislaus. 

The  facts  are  stated  in  the  opinion. 

Schell  &  Bond,  for  Appellant. 

Wright  &  Hazen,  for  Respondent. 

PooTE,  C.  —  A  contest  for  the  oflBce  of  supervisor  of  district 
No.  1  of  Stanislaus  County. 

The  bill  of  exceptions  in  the  transcript  should  be  considered 
by  this  court ;  the  objections  made  to  it  by  the  respondent  are  not 
well  taken.  It  appears  by  the  official  returns  of  the  various 
election  boards  of  the  district  as  canvassed  by  the  board  of  super- 
visors of  the  county,  that  the  appellant,  William  Snow,  received 
324  and  the  respondent,  B.  P.  Beynolds,  323  votes.  To  the 
former  the  board  awarded  the  certificate  of  election  and  the  office 
in  dispute.  The  latter  contested  his  right  thereto  and  prevailed 
in  the  contest.     From  that  judgment  Snow  appealed. 

The  court  upon  a  recount  of  the  ballots,  discovered  that  the 
contestant's  Exhibit  No.  8  was  one  having  the  name  of  Wm. 
Snow  printed  on  it,  and  that  of  the  office  for  which  he  was  a 
candidate,  but  the  paper  on  which  it  was  printed  was  when  voted 
only  about  eight  inches  and  a  half  in  length,  and  did  not  in  that 
and  some  other  minor  respects  conform  to  section  1191  of  the 
Political  Code,  and  ought  not  to  be  counted  for  Snow  as  it  had 
been.     This  conclusion  of  the  court  was  correct. 

That  tribunal  substantially  found  also  that  an  election  board 
had  counted  for  Snow  two  ballots  called  plaintiff's  Exhibits  2 
and  3 ;  that  on  them  and  in  the  same  line  were  printed  the  fol- 
lowing words  and  figures,  viz.:  "23.  Supervisor,  District  No.  1, 
B.  P.  Reynolds";  that  the  words  "supervisor,  District  No.  1, 
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B.  F.  Beynolds,"  had  been  distinctly  and  completely  erased  by 
several  lead  pencil  marks  being  drawn  completely  through  said 
words  and  each  of  them,  and  that  upon  one  of  said  ballots  had 
been  written  the  words  '^Wm.  Snow,"  and  upon  the  other  the 
word  "  Snow,"  and  that  these  words  were  written  opposite  said 
figures  23,  line  and  erasure. 

That  the  words  erased  were  still  discernible  and  distinguish- 
able, and  that  the  voter  intended  by  the  erasure  to  strike  from 
the  ballots,  and  each  of  them,  the  name  of  the  oflSx;e  of  supervisor 
of  said  county,  in  and  for  said  district,  and  that  no  such  office 
remained  designated  upon  said  ballots,  and  that  neither  the  board 
of  election  nor  the  court  could  ascertain  that  the  voters  intended 
to  vote  for  said  "  Snow,"  and  "  William  Snow,"  respectively,  for 
said  office,  and  that  it  was  not  the  intention  of  said  voters  to 
vote  for  any  person  for  said  office. 

To  this  finding  upon  a  thorough  inspection  of  those  ballots  we 
cannot  agree. 

In  a  case  where  there  was  a  conflict  in  the  evidence  in  the 
sense  that  witnesses  in  the  presence  of  the  court  had  sworn  con- 
trary to  each  other  as  to  facts,  we  should  not  feel  warranted  in 
entering  our  dissent,  but  where  as  in  this  case,  the  ballots  them- 
selves were  on  that  point  the  only  evidence  before  the  court,  and 
as  photographic  copies  of  them  are  before  us,  it  is  clear  that 
there  was  no  such  conflict  in  the  evidence  as  should  prevent  us 
from  exercising  a  judgment  contrary  to  that  of  the  learned  judge 
below. 

The  reason  why  a  court  of  appeal  declines  ordinarily  to  inter- 
fere upon  a  conflict  of  evidence,  is  because  the  trial  court  has  an 
advantage  over  the  former  in  that  it  can  both  hear  the  witness  ' 
and  observe  his  deportment  when  before  it  and  delivering  his 
testimony. 

In  the  present  instance  the  reason  fails,  and  with  it  the  rule 
of  action. 

The  persons  writing  "  Snow  "  and  "  Wm.  Snow,"  on  Exhibits 
2  and  3,  intended  to  vote  for  William  Snow  for  supervisor  of 
District  No.  1,  Stanislaus  County,  and  the  board  of  election  were 
right  when  they  counted  those  ballots  for  him  for  said  office. 

It  became  plain  from  an  inspection  of  another  of  the  ballots 
by  the  court,  that  the  board  of  election  had  erroneously  counted 
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for  Reynolds  one  ballot  which  was  on  its  face  unmistakably  cast 
for  Snow,  and  thereupon  it  was  properly  counted  for  Snow. 

The  action  of  that  tribunal  in  taking  from  Snow  a  vote  upon 
evidence  showing  that  Jarvis  Whitehead  not  being  a  legal  voter 
liad  voted  for  him  in  Supervisor  District  No.  1,  Stanislaus 
County,  will  not  be  reviewed,  as  the  evidence  was  conflicting  in 
the  proper  sense  of  that  term. 

The  court  found  further  that  B.  F.  Reynolds  received  for  the 
office  in  dispute  322  and  William  Snow  321  legal  votes. 

From  the  foregoing  it  appears  that  the  finding  should  have 
l)cen  that  B.  F.  Reynolds  received  322  and  William  Snow  323 
votes  for  the  same. 

The  judgment  should  be  reversed  and  cause  remanded. 

Searls,  C,  and  Belcheb,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  and  cause  remanded. 

Hearing  in  Bank  denied. 


[No.  9748.    Department  One—September  26,   1886.] 

J.   S.  CAMERON,  Executor,  etc..  Respondent,  v,  JOHN 
H.  CARROLL,  Appellant. 

Judgment — Setting  AsmE — Absence  of  Attorney — Discretion. — It  is 
not  an  abuse  of  discretion  for  a  trial  court  to  set  aside  a  judgment 
bj  default  rendered  in  the  absence  of  the  plaintiff  and  his  attorney, 
when  the  latter  resided  at  a  considerable  distance  from  the  place 
of  trial,  and  had  reason  to  believe  that  the  case  would  not  be  tried 
at  tne  time  it  was  taken  up. 

Appeal  from  an  order  of  the  Superior  Court  of  Sacramento 
County  setting  aside  a  judgment  by  default. 

The  facts  are  stated  in  the  opinion. 

Robert  T,  Devlin,  for  Appellant. 

Chipm^an  &  Oarter,  W.  H.  Beatiy,  and  8.  C.  Benson,  for 
Respondent. 
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Belcher^  C.  C.  —  This  is  an  appeal  from  an  order  setting 
aside  a  judgment  rendered  in  the  absence  of  the  plaintiff  and 
his  attorneys.  The  motion  to  set  aside  the  judgment  was  made 
under  section  473  of  the  Code  of  Civil  Procedure,  and  was 
granted  on  condition  that  the  plaintiff  pay  to  the  defendant  the 
sum  of  $100  within  ten  days.  The  defendant  excepted.  The 
only  question  is,  did  the  court  abuse  its  discretion  in  making 
the  order? 

After  reading  the  affidavits  presented  we  cannot  say  that  there 
was  any  abuse  of  discretion.  The  case  was  at  Sacramento,  and 
the  plaintiff^s  attorneys  resided  at  Bed  Bluff  and  supposed,  and 
we  think  not  without  reason,  that  the  case  would  not  be  tried  at 
the  time  it  was  taken  up.     {McKinley  v.  Tuttle,  34  Cal.  235.) 

^^The  exercise  of  the  mere  discretion  of  the  court  ought  to 
tend,  in  a  reasonable  degree,  at  least,  to  bring  about  a  judgment 
on  the  very  merits  of  the  case;  and  when  the  circumstances  are 
such  as  to  lead  the  court  to  hesitate  upon  the  motion  to  open 
the  default,  it  is  better,  as  a  general  rule,  that  the  doubt  should 
be  resolved  in  favor  of  the  application."  {Watson  v.  S,  F.  & 
H,  B.  R.  K  Co.  41  Cal.  20.) 

The  order  should  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 

Hearing  in  bank  denied. 


[No.  11027.    Department  One. — September  26,  1886.] 

KECLAMATION  DISTRICT  NO.  3,  Appellant,  v.  E.  B. 

PAEVIN  et  al.,  Respondents. 

Reclakation  of  Swamp  Lands — Delinquent  Assessment — Plaintiff 
IN  Action  to  Recover. — A  reclamation  district,  as  the  real  party 
in  interest,  may  sue  in  its  own  name  to  recover  delinquent  assess- 
ments for  the  reclamation  of  swamp  lands. 

Id, — Viewing  and  Assessing  by  Commissionebs. — Section  33  of  the 
Act  of  March  28,  1868,  requiring  the  commissioners  to  "jointly 
view  and  assess  upon  each  and  every  acre  to  be  reclaimed  or  bene- 
fited thereby  a  tax,"  etc.,  means  that  the  three  commissioners,  act- 
ing jointly  or  together,  shall  view  and  assess,  etc. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Sacra^ 
mento  County. 

The  facts  are  stated  in  the  opinion. 

H.  L,  Bwokler,  and  0.  W,  Gordon,  for  Appellant. 

McKune  &  Oeorge,  for  Respondents. 

Belcher,  C.  C.  —  This  is  an  action  to  recover  a  delinquent 
assessment  upon  certain  lands  situated  in  the  reclamation  district 
which  is  named  as  plaintiff.  The  defendants  demurred  to  the 
complaint  upon  the  ground  that  the  action  should  have  been 
brought  in  the  name  of  the  people  of  the  State  of  California  as 
plaintiff,  and  not  in  the  name  of  the  district,  and  upon  the 
further  ground  that  the  complaint  was  ambiguous,  unintelligible, 
and  uncertain. 

The  court  sustained  the  demurrer,  and  the  plaintiff  declining 
to  amend,  judgment  was  entered  in  favor  of  the  defendants. 

From  this  judgment  the  appeal  is  taken. 

1.  The  plaintiff  was  organized  as  a  reclamation  district  under 
the  provisions  of  the  "act  to  provide  for  the  management  and 
sale  of  the  lands  belonging  to  the  State,*^  approved  March  28, 
1868.  Under  this  act  delinquent  assessments  were  to  be  col- 
lected "in  the  same  manner  as  is  provided  by  law  for  the  col- 
lection of  State  and  county  taxes ^'  (§  35) ;  and  it  has  been  held 
that  actions  to  collect  such  assessments  were  properly  brought  in 
the  name  of  the  people  as  plaintiff.  {People  v.  Hagar,  52  Cal. 
171;  People  v.  Uaggin,  57  Cal.  679.)  It  has  also  been  held, 
since  the  decision  upon  the  demurrer  in  this  case,  that  actions  to 
collect  such  assessments  may  be  maintained  when  brought  in  the 
name  of  the  reclamation  district  as  plaintiff,  the  district  being 
the  real  party  in  interest.  {Reclamation  District  No.  108  v. 
EagoA-,  66  Cal.  54.) 

That  decision  is  decisive  of  the  point  now  raised  here. 

2.  The  point  that  the  complaint  is  ambiguous,  unintelligible, 
and  uncertain  is  not  well  taken.  The  statute  (§33)  required 
the  commissioners  to  "jointly  view  and  assess  upon  each  and 
every  acre  to  be  reclaimed  or  benefited  thereby  a  tax,"  etc. 

The  word  "  jointly  "  qualifies  the  words  "  view  "  and  "  assess," 
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but  it  means  only  that  the  three  commissioners,  acting  jointly 
or  together,  shall  view  and  assess,  etc. 

The  complaint  alleges  that  the  commissioners  jointly  viewed 
the  lands  in  the  district,  and  jointly  assessed  upon  each  and  every 
acre  to  be  reclaimed  or  benefited  thereby  the  amount  of  the 
assessment  in  proportion  to  the  whole  expense,  and  to  the  bene- 
fits to  result  from  the  works  of  reclamation,  and  that  they  made 
a  list  showing  the  amount  of  the  charges  assessed  against  each 
tract  of  land  in  the  district,  with  other  necessary  particulars. 

This,  we  think,  was  sufficient. 

It  results  that  the  judgment  should  be  reversed  and  the  cause 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  and  the  cause  remanded,  with  directions 
to  the  court  below  to  overrule  the  demurrer. 

Hearing  in  bank  denied. 


[No.  9609.    Department  One.— -September  26,  1885.] 
D.  O^BKIEN,  Appellant,  v.  THE  COUNTY  OF  COLUSA, 

Respondent. 

License  Tax — Voluntary  Payment  of. — ^Money  voluntarily  paid  in 
satisfaction  of  an  illegal  license  tax  cannot  be  recovered  back. 

Id. — Power  of  Supervisors. — Section  3804  of  the  Political  Code  does 
not  authorize  the  board  of  supervisors  of  a  county  to  order  a 
license  tax  erroneously  or  illegally  collected  to  be  refunded  by  the 
county  treasurer. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Colusa 
County. 

The  action  was  brought  to  recover  certain  amounts  paid  by 
the  plaintiff  and  his  assignors  in  satisfaction  of  license  taxes 
levied  and  collected  by  the  defendant  subsequent  to  the  adoption 
of  the  present  Constitution,  under  the  provisions  of  section  3356 
to  3387  of  the  Political  Code.     The  sections  referred  to  were. 
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subsequent  to  the  collection  of  the  taxes,  declared  unconstitu- 
tional by  the  Supreme  Court  in  People  v.  Martin,  60  Cal.  163. 
The  further  facts  are  stated  in  the  opinion. 

Hart  &  White,  for  Appellant. 

Section  3804  of  the  Political  Code,  providing  that  the  board 
of  supervisors  of  a  county  "  may  "  order  the  refunding  of  a  tax 
illegally  collected,  should  be  construed  as  mandatory.  {Super- 
visors V.  U.  8,  4  Wall.  446;  People  v.  Supervisors,  68  N.  Y. 
119;  Rex.  v.  Barlow,  2  Salk.  609;  Malcolm  v.  Rogers,  5  Cowen, 
188;  15  Am.  Dec.  464;  Ex  parte  Simonton,  9  Port.  390;  33 
Am.  Dec.  320 ;  Newburgh  Turnpike  Co.  v.  Miller,  6  Johns.  Ch. 
101 ;  9  Am.  Dec.  274;  Estate  of  Ballentine,  45  Cal.  699;  People 
v.  Supervisors,  51  N.  Y.  401.) 

Edward  Swinford,  and  T.  J,  Hart,  for  Respondent. 

The  license  taxes  having  been  voluntarily  paid  cannot  be 
recovered  back.  {Brumagvn  v.  Tillingliast,  18  Cal.  271 ;  Buck- 
nail  V.  Story,  46  Cal.  596 ;  Bank  of  Woodland  v.  Webber,  52  Cal. 
73;  Wills  V.  Austin,  53  Cal.  152;  Town  of  Ligonier  v.  Acker- 
man,  46  Ind.  552;  Town  of  Brazil  v.  Kress,  55  Ind.  14;  Emery 
V.  City  of  Lowell,  127  Mass.  138 ;  Cahaba  v.  Burnett,  34  Ala. 
400;  Detroit  v.  Martin,  34  Mich.  170;  Rogers  v.  Oreenbush,  58 
Me.  390;  Mayor  of  Baltimore  v.  Lefferman,  4  Qill,  425;  45 
Am.  Dec.  145;  Railroad  Co.  v.  Commissioners,  98  TJ.  S.  544.) 
License  fees  are  not  property  taxes  within  the  meaning  of  section 
3804  of  the  Political  Code.  (Loomis  v.  Los  Angeles,  59  Cal. 
456.) 

FooTB,  C.  —  This  is  an  action  against  Colusa  County,  to 
recover  moneys  alleged  to  have  been  "  illegally  and  erroneously  " 
collected  for  licenses,  paid  by  divers  persons  who  before  suit 
assigned  their  claims  to  the  plaintiff. 

The  several  sums  of  money  sued  for,  according  to  the  allega^ 
tions  of  the  complaint,  were  voluntarily  paid,  and  not  for  or  on 
account  of  any  property  taxes  assessed. 

Section  3804  of  the  Political  Code,  which  the  plaintiff  relied 
on  to  support  his  contention,  does  not  apply  to  an  action' of  this 
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kind.  And  no  rule  of  law  authorizes  him  to  recover.  {Harper 
V.  Rove,  53  Cal.  234;  Loomis  v.  County  of  Lcs  Angeles,  59  Cal. 
456.) 

The  demurrer  to  the  complaint  was  properly  sustained  and 
the  judgment  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  aflirmed. 

Hearing  in  bank  denied. 


[No.  9862.     Department  One.— September  26,  1885.] 

THE  FBESNO  ENTERPRISE  COMPANY,  Appellant,  v. 

WILLIAM  H.  ALLEN  et  al.,  Respondents. 

CoRPOBATiON — Secretary — Boxd — Liability  on. — In  June,  1881,  the  de- 
fendant Allen  was  elected  secretary  of  the  corporation  plaintiff  for 
the  term  of  one  year,  and  until  his  successor  should  be  elected  and 
qualify.  He  thereupon  executed  to  the  plaintiff  a  bond  with  sure- 
ties in  the  penal  sum  of  $10,000,  to  secure  the  sat'c-kecping  and 
payment  to  it  of  all  moneys  that  might  come  into  his  possession  as 
secretary,  and  not  paid  out  in  the  due  course  of  business.  The  by- 
laws of  the  corporation  authorized  the  board  of  directors  to  remove 
at  pleasure  all  ofticcrs,  and  fix  their  terms  of  office.  In  June,  1882, 
Allen  was  re-elected,  and  the  action  was  brought  on  the  bond 
against  him  and  his  sureties  to  recover  moneys  alleged  to  have  been 
misappropriated  by  liim  after  his  re-election.  Held,  that  the  ac- 
tion could  not  be  maintained. 

Appeal  from  a  juclgment  of  the  Superior  Court  of  Fresno 
County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  Grant,  and  Wallace  £  Hastings,  for  Appellant. 

The  defendants  were  liable  on  the  bond  for  a  default  of  the 
principal  occurring  subsequent  to  his  re-appointment  as  secre- 
tary. (Placer  County  v.  DicHnson,  45  Cal.  12 ;  Anderson  v. 
Longdin,  1  Wheat.  85;  Amherst  BanJc  v.  Root,  2  Met.  522 ;  Ded- 
ham  Bank  v.  Chiclering,  3  Pick.  335;  U,  S,  v.  Trursdnlc,  1 
Bond,  78;  Jacobs  v.  Ilill,  2  T-cigli,  303;  Chairman  of  Common 
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Schools  V.  Daniel,  6  Jones  (N.  C.)  444;  Sparks  v.  Farmers* 
Dank,  3  Del.  Ch.  274;  Supervisors  of  Omro  v.  Kaime,  39  Wis. 
468.) 

Garher,  Thornton  &  Bishop,  for  Respondents. 

McKiNSTRY,  J.  —  The  action  is  on  a  bond,  executed  by  the 
defendants,  and  which  is  in  words  and  figures  as  follows:  — 

"  Know  all  men  by  these  presents,  that  we,  William  H.  Allen, 
as  principal,  and  James  E.  Bowe  and  John  Haley,  as  sureties, 
are  held  and  firmly  bound  to  the  Fresno  Enterprise.  Company 
in  the  penal  sum  of  $10,000,  to  the  payment  of  which  we  bind 
ourselves  and  each  of  us. 

^^  Given  under  our  hands  and  seals  the  1st  day  of  September, 
1881. 

"The  condition  of  this  obligation  is  such,  that,  whereas, 
William  II.  Allen  is  secretary  of  the  Fresno  Enterprise  Com- 
pany, and  as  sucli,  has,  or  may  have,  the  custody  of  the  moneys 
of  said  corporation;  now  if  said  William  H.  Allen  shall  duly 
preserve  and  keep  all  such  funds  as  may  come  under  his  control 
or  into  his  possession,  and  pay  over  to  said  company  all  such 
funds  as  he  may  not  pay  out  in  the  due  and  lawful  course  of 
business,  then  this  obligation  to  be  void ;  otherwise  to  remain  in 
full  force. 

[seal.]     (Signed):  "Wm.   H.   Allen, 

[seal.]  "J.  E.  Bowe, 

[seal.]  "John  Haley.^' 

The  complaint  is :  — 

"Firs/  — On  the  4th  day  of  June,  A.  D.  1881,  William  H, 
Allen  was  appointed  by  the  board  of  directors  of  said  Fresno 
Enterprise  Company,  secretary  of  said  corporation,  to  hold  his 
office  for  one  year  and  until  his  successor  should  be  elected  and 
qualified;  that  by  the  by-laws  of  said  company  the  board  of 
directors  were  empowered  to  appoint  and  remove  at  pleasure  all 
officers,  agents,  and  employees  of  the  corporation,  fix  their  tenure 
of  office^  prescribe  their  duties,  fix  their  compensation,  and 
require  security  for  faithful  service. 

''Second  —  That  at  the  annual  election  of  officers  in  June, 
1882,  no  successor  to  said  Allen  was  elected,  but  he  was  cou- 
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tinued  an  secretary  until  the  further  onler  of  the  hoard.  A 
successor  wa*s  elected  and  qualified  in  June,  188;J. 

*' Third  —  That  after  said  Allen 'h  election,  and  about  the  1st 
of  September,  1881,  said  Allen,  as  principal,  and  said  Bowe  and 
Haley,  as  his  sureties,  executed  and  delivered  to  said  company 
their  joint  and  several  bond  or  writing  obligatory  for  the  pay- 
ment to  said  corporation  of  the  sum  of  $10,000 ;  and  said  bond 
had  a  condition  thereunder  written,  which  recited:  *That 
whereas  said  Allen  is  secretary  of  the  Fresno  Enterprise  Com- 
pany, and  as  such,  has  or  may  have  the  custody  of  the  moneys 
of  said  corporation,  now,  if  said  Allen  shall  duly  preserve  and 
keep  all  such  funds  as  may  come  under  his  control  or  into  his 
possession,  and  pay  over  to  said  company  all  such  funds  as  he 
may  not  pay  out  in  the  due  and  lawful  course  of  business,  this 
obligation  to  be  void;  otherwise,  to  remain  in  full  force.' 

"  And  for  breach  of  the  condition  of  said  writing  obligatory, 
the  plaintiff  says  that  on  the  25th  day  of  December,  1882,  and 
on  divers  days  and  times  between  that  day  and  the  1st  of  May, 
1883,  the  said  Allen  received  and  had  in  his  possession  of  the 
mone3^8  of  said  company  the  sum  of  $4,500.60,  which  he  has 
neglected  and  refused  to  account  for  and  pay  over  to  the  treas- 
urer of  said  company,  the  proper  ofBcer  to  receive  the  same,  and 
upon  demand  made,  neglects  and  refuses  to  account  for  or  pay 
over  the  same  to  the  proper  officers  of  said  company ;  that  said 
Allen  as  secretary  was  the  custodian  of  said  bond,  and  has 
refused  to  deliver  the  same  to  his  successor  in  office,  and  has 
lost  or  destroyed  the  same. 

"The  plaintiff  tenders  to  the  defendant  such  indemnity  for 
the  loss  of  said  bond  as  this  court  may  require,  and  annexes 
hereto  a  substantial  copy  thereof,  marked  Exhibit  *A.^ 

"Fourth  —  By  reason  of  the  premises,  the  said  defendants, 
each  of  them,  have  become  liable,  and  are  bound  to  pay  to  said 
plaintiff  the  said  sum  of  $4,500.60,  with  interest  from  the  Isi 
of  May,  1883,  for  which  sum,  with  interest  and  costs,  the  plain- 
tiff asks  judgment.'^ 

The  court  below  sustained  a  demurrer  to  the  complaint,  on 
the  ground  that  the  same  shows  the  defendants  are  not  liable  on 
the  bond  for  any  part  of  the  moneys  mentioned  in  the  complaint, 
because  it  appears  from  said  complaint  that  said  moneys  were 
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not  received,  or  in  the  possession  of  said  William  H.  Allen 
"prior  to.  the  25th  day  of  December,  1882." 

Official  bonds  are  to  be  construed  with  reference  to  the  statutes 
bearing  on  them,  and  the  liability  of  the  obligors  on  such  bonds 
has  been  considered  very  fully  in  several  cases  in  this  court, 
notably  in  Hubert  v.  Mendheim,  64  Cal.  213.  But  as  was  said 
in  that  case  with  reference  to  bonds  given  to  individuals  and 
private  corporations,  "such  matters  are  the  subject  of  private 
contract,  by  which  the  parties  may  bind  themselves  in  any  man- 
ner or  to  any  extent,  not  violative  of  public  policy  or  positive 
statute."  These  private  contracts  are  to  be  interpreted,  like 
other  private  contracts,  with  reference  to  their  language  and  the 
circumstances  under  which  they  were  entered  into. 

On  the  4th  day  of  June,  1881,  the  defendant  William  H. 
Allen  was  appointed  by  the  board  of  directors  of  the  corpora- 
tion, plaintiff,  secretary,  "to  hold  his  office  for  one- year  and 
until  his  successor  should  be  elected  and  qualified,"  but  subject 
to  and  in  view  of  a  by-law  of  the  company,  which  provided 
that  the  board  of  directors  should  have  power  "to  remove  at 
pleasure  all  officers,  agents,"  etc. 

The  obligors  knew  when  they  executed  the  bond  that  Wil- 
liam H.  Allen  would  continue  as  secretary  until  June  4,  1882, 
unless  he  was  sooner  removed  by  the  board  of  directors.  They 
knew  also  that  he  might  continue  to  serve  after  the  4th  of  June, 
1882,  and  until  his  successor  should  be  "elected  and  qualified.'* 
It  is  difficult  to  give  any  meaning  to  the  word  "qualified,"  in 
the  connection  in  which  it  is  used.  It  does  not  appear  that  by 
the  charter  or  by-laws  the  secretary  was  obliged  to  take  an  oaih 
(passing  the  circumstance  that  such  an  oath  if  required  simply 
by  a  by-law  would  be  extrajudicial),  or  that  the  charter  or  by- 
laws required  the  secretary  to  give  bond.  Yet  a  particular 
secretary  could  be  required  at  any  time  to  give  bond  as  a  condi- 
tion to  his  retention  of  the  office,  and  if  the  defendants  volun- 
tarily executed  the  instrument  sued  on,  it  was  executed  and 
delivered  for  a  sufficient  consideration.  By  its  terms  they  were 
bound  for  the  safe-keeping  and  proper  disposition  of  the  com- 
pany's money  which  came  into  William  H.  Allen's  hands. 
During  what  period  ?  Up  to  the  4th  of  June,  1882  (unless  he 
should  be  removed),  and  until  his  successor  should  be  elected  or 
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appointed.  It  is  tnie  the  principal  obligor  did  not  have  a 
vested  right  in  the  office  for  a  definite  period.  But  it  is  clear 
the  contract  was  made  with  reference  to  the  term  to  expire  on 
the  then  next  4th  of  June,  or  when  the  successor  should  be 
named.  The  term  was  for  a  definite  time  —  not  rendered 
entirely  indefinite  by  the  circumstance  that  the  directors  ex- 
pressly retained  the  right  to  remove  in  the  meantime;  a  right 
to  dismiss  for  sufficient  cause  would  have  been  implied,  had  it 
not  been  expressly  reserved. 

There  is  no  averment  in  the  complaint  that  by  the  by-laws  or 
charter  the  secretary's  term  of  office  is  one  year,  or  one  year 
and  until,  etc.,  but  only  that  the  defendant  was  so  appointed. 
His  successor  might  be  appointed  to  hold  at  the  pleasure  of  the 
appointing  power  simply.  If  another  person  had  been  so 
appointed  at  the  expiration  of  the  year,  there  would  remain  no 
doubt  that  on  such  appointment  being  made,  and  the  office 
turned  over  to  the  appointee,  the  liability  of  the  obligors  would 
have  ceased  as  to  time.  William  H.  Allen  could  be  and  was 
appointed  his  own  successor.  In  June,  1882,  he  *'was  con- 
tinued as  secretary  until  the  further  order  of  the  board."  The 
complaint  avers  that  no  successor  was  appointed,  but  the  aver- 
ment goes  for  naught  if  the  order  of  the  board  was  such 
appointment.  The  bond  was  executed  with  reference  to  the 
possible  continuance  of  the  defendant  as  secretary  to  June  4, 
1882,  and  for  reasonable  time  beyond,  within  which  a  suc- 
cessor might  be  nominated.  It  is  claimed  that  the  order  of  the 
board  "continuing  Wm.  11.  Allen  as  secretary'*  had  no  greater 
effect  than  their  silence  would  hav6  had,  and  if  they  had  not 
acted  he  would  have  continued  as  secretary  until  his  successor 
was  appointed  or  he  was  removed.  It  may  be  doubted  whether 
the  plaintiff  could  render  the  defendants  liable  on  the  bond  for 
any  period  by  merely  omitting  to  name  a  successor.  But  here 
his  term  having  expired,  the  directors  re-appointed  Allen. 

The  bond  in  suit  does  not  provide  (as  does  the  bond  in  some 
of  the  cases  cited)  that  the  obligors  shall  be  responsible  for 
malfeasance  of  William  H.  Allen  "during  the  time  he  shall 
continue  secretary,"  or  "  while  he  shall  continue  to  act  as  secre- 
tary," or  other  like  words.  The  recital  is:  "Whereas,  William 
H.  Allen  is  secretary,"  etc.     Surely  the  obligors  (sureties)  did 
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not  intend  to  bind  themselves  to  answer  for  all  defalcations  of 
their  principal,  which  might  happen  during  his  natural  life,,  in 
case  he  should  be  re-appointed  and  act  as  secretary  for  the  rest 
of  his  life. 

Is  that  the  meaning  of  their  contract  fairly  interpreted? 
They  were  not  compelled  to  anticipate  that  some  other  person 
than  Allen  would  be  appointed  at  the  expiration  of  AUen^s  term. 

Counsel  for  appellant  concede  that  if,  by  the  charter  of  the 
company  or  laws  of  the  State,  the  office  of  Allen  was  limited  to 
one  year,  the  defendants  would  not  be  liable  beyond  the  year, 
and  that  when  the  bond  is  general,  but  the  period  of  the  office 
limited  by  the  by-laws  of  the  company,  the  sureties  are  not 
liable  for  a  default  after  the  expiration  of  the  limited  time. 
{Welch  V.  Seymour,  28  Conn.  387;  Chelmsford  v.  Demarest,  7 
Gray,  1;  South  Carolina  v.  Johnson,  1  McCord,  41.)  But  it  is 
contended  that  when  "the  tenure  of  office  is  until  his  successor 
is  elected  or  qualified,  or  accepts  —  which  may  be  a  sufficient 
qualification  —  then  the  sureties  are  bound  for  a  default  occur- 
ring at  any  time  before  the  principal  is  succeeded,  or  in  the 
words  of  this  court  in  45  California,  when  (while)  he  is  yet  '  in 
office;  ^^ 

The  case  in  45  California,  referred  to  by  counsel  (Placer 
County  V.  Diclerson,  45  Cal.  13),  was  an  action  on  a  county 
treasurer's  bond.  Dickerson  was  elected  treaburer,  to  hold 
from  the  first  Monday  of  March,  1866,  to  the  2d  day  of  March, 
18G8.  He  continued  in  office  until  the  3d  day  of  March, 
1868,  when  he  turned  over  the  books,  vouchers,  moneys,  etc., 
to  his  successor,  who  had  demanded  them  the  previous  day. 
There  is  no  pretense  that  his  successor  began  to  act  as  such,  or 
had  assumed  the  office  on  the  3d  of  March,  when  the  defalcation 
occurred.  It  occurred  while  Dickerson  assumed  to  act  as  treas- 
urer under  his  election  prior  to  the  commencement  of  his  term. 
The  facts  in  that  case  were  different  from  those  in  the  present. 

In  this  case  William  II.  Allen  was  re-appointed  —  named  as 
successor.  The  argument  always  returns  to  the  question,  "  what 
does  the  contract  mean?"  It  was  the  apparent  intention  of 
both  parties  that  at  the  expiration  of  his  A-ear  (if  he  was  not 
sooner  removed),  some  one  should  be  named  to  succeed  Allen 
as  secretary,  upon  whose  appointment  the  liability  of  the  obligors 
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should  c('a>;o,  so  that  tlu\y  should  not  hv  resj)onsihle  for  subse- 
quent acts  of  the  secretary.  The  phuntilf  performed  its  duty  in 
the  premises  by  appointing  Allen  as  his  own  successor.  When  he 
began  to  act  under  tlie  re-appointment  the  liability  of  defendants 
on  the  bond  ceased.  As  we  have  seen,  it  does  not  appear  that 
the  charter  or  any  by-law  fixed  tlie  term  of  secretary  at  one 
year  or  any  definite  tenn.  The  directors  had  power  to  appoint 
a  secretary  to  hold  until  the  further  order  of  the  board. 

The  liability  of  the  defendant  William  H.  Allen  on  the  iond, 
is  no  greater  than,  nor  is  it  different  from,  that  of  the  other 
defendants.  Of  course  he  is  liable  in  a  direct  action  for  moneys 
of  the  plaintiff  he  has  misappropriated.  But  the  liability  of  each 
of  the  defendants,  who  executed  the  specific  contract,  is  the  same. 

A  principal  in  a  bond  is  no  further  bound  than  his  sureties. 
(Bigelow  v.  Bridge,  8  Mass.  274.)  Appellant's  counsel  suggests, 
"  suppose  a  principal  forged  the  name  of  a  surety.  The  surety 
would  not  be  liable  but  the  principal  would  be."  In  that  case 
the  principal  would  be  liable  because  he  executed  the  bond ;  the 
alleged  surety  would  not  be  liable  because  he  did  not  execute  it. 

Judgment  affirmed. 

Eoss,  J.,  and  McKee,  J.,  concurred. 


[No.  9678.     In  Bank.— September  26,  1886.] 

m  THE   MATTER  OF   THE   DISBARMENT   OF  E.   E. 

HOUGHTON. 

Disbarment  of  Attorney — Evidence. — The  proceeding  was  brought  to 
procure  the  disbarment  of  an  attorney  on  the  ground  that  pend- 
ing a  motion  before  the  Supreme  Court  he  had  made  certain  false 
statements  for  the  purpose  of  misleading  and  deceiving  the  justices. 
On  a  review  of  the  evidence,  held,  that  the  application  should  be  de- 
nied. 

Id. — Guilt  of  Attorney  must  be  Clearly  Established. — ^An  attorney 
should  not  be  suspended  or  disbarred  from  the  practice  of  his  pro- 
fession unless  the  court  is  clearly  satisfied  of  his  guilt. 

Application  for  the  disbarment  of  an  attorney  and  counselor 
of  the  Supreme  Court.  The  facts  are  stated  in  the  opinion  of 
the  court. 

W.  W.  Foote,  for  Petitioner. 
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McAllister  <&  Bergin,  E,  G,  i:^teison,  and  Warren  Olney,  for 
Eespondent. 

McKiNSTRY,  J.  —  On  the  7th  day  of  January,  1884,  this 
court  made  an  order  "in  the  matter  of  the  estate  of  Allen  E. 
Rose,  deceased,*^  wherein  (after  reciting  that  William  B.  Rose, 
as  guardian  of  the  estate  of  Louis  Allen  Rose,  aged  seven  years, 
Lydia  Rose,  aged  three  years,  and  Ethel  Rose,  aged  two  years, 
only  heirs  of  Allen  E.  Rose,  deceased,  and  as  a  creditor  of  the 
estate  of  said  Rose,  had  presented  a  petition  for  leave  to  prove  a 
bill  of  exceptions  to  be  used  in  this  court  on  an  appeal  taken  by 
him  as  such  guardian  and  creditor,  from  an  order  made  in  the 
Superior  Court  of  Kern  County,  allowing  the  account  of  H. 
Hirshfield,  administrator  of  the  estate  of  said  Allen  E.  Rose, 
deceased,  and  alleging  in  the  said  petition  that  the  Hon.  B. 
Brundage,  judge  of  the  said  Superior  Court  for  Kem  County', 
refuses  to  allow  said  bill  of  exceptions),  orders:  That  said  peti- 
tion be  referred  to  the  Hon.  W.  W.  Cross,  judge  of  the  Superior 
Court  of  Tulare  County,  and  that  said  petitioner  appear  before 
said  W.  W.  Cross  and  prove  his  bill  of  exceptions  in  accordance 
with  the  facts,  in  case  said  bill  has  not  been  properly  settled,  and 
when  so  proven,  the  same  to  be  certified  as  correct  by  the  Hon. 
W.  W.  Cross,  and  filed  in  the  Superior  Court  of  Kern  County. 
The  order  further  requires  Judge  Cross  to  give  a  certain  notice 
of  the  time,  etc.,  when  the  bill  was  to  be  settled  to  Judge  Brun- 
dage, the  attorney  appointed  by  Judge  Brundage  to  represent 
minor  heirs  and  the  attorney  of  Rose. 

The  hearing  of  the  motion  to  settle  the  bill  of  exceptions  was 
set  by  Hon.  W.  W.  Cross  for  the  26th  day  of  January,  1884, 
and  notice  thereof  served  on  the  several  parties  named  as  required 
by  the  order  of  the  Supreme  Court.  On  the  2l8t  day  of  said 
January,  J.  W.  Freeman,  Esq.,  attorney  for  the  minor  heirs, 
R.  E.  Arick,  Esq.,  attorney  for  the  administrator,  and  Stetson 
&  Houghton  (R.  E.  Houghton)  attorneys  for  petitioner,  entered 
into  and  signed  a  stipvlation  in  words  and  figures  following : — 

"  In  the  matter  of  the  settlement  of  a  bill  of  exceptions : — 

"Estate  of  Allen  E.  Rose,  deceased. 

"  The  hearing  in  the  said  matter  having  been  heretofore  set  by 
Judge  W.  W.   Cross,  for  Saturday,  January  26,  1884,  at  10 
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o'clock  A.  j\r.,  at  Visalia,  (.'al.,  \vc  consoiit  that  the  Iioaring  may 
he  continued  to  Saturchiy,  the  2(\  day  of  Fehniary,  1884,  at  10 
o'clock  A.  M.^  at  the  same  phice." 

On  the  29th  of  January,  1884,  II.  Ilirshfield,  administrator 
of  the  estate  of  Allen  E.  Kose,  deceased,  by  Flournoy,  Mhoon  & 
Flournoy  as  his  attorneys,  moved  this  court  (Department  Two), 
upon  affidavit  of  said  Hirshfield,  that  the  order  of  the  7th  of 
January,  referring  the  petition  of  W.  B.  Rose  as  guardian,  etc., 
to  the  Hon.  W.  W.  Cross,  and  authorizing  him  to  settle  the  pro- 
posed bill  of  exceptions,  be  vacated  and  set  aside;  which  said 
motion  was  continued  for  hearing  until  the  1st  day  of  February, 
1884.  On  the  day  and  year  last  mentioned  E.  E.  Houghton, 
Esq.,  appeared  in  opposition  to  said  motion,  and  J.  B.  Mhoon, 
Esq.,  in  support  thereof,  and  the  said  R.  E.  Houghton,  Esq., 
then  and  there,  before  Department  Two  aforesaid,  read  in  oppo- 
sition to  the  motion  his  affidavit  (previously  filed)  duly  sub- 
scribed and  sworn  to  by  him,  a  portion  whereof  is  as  follows : — 

'^ In  ihe  Supreme  Court  of  the  State  of  Calif orniau: — 

"In  the  matter  of  the  estate  of  Allen  E,  Rose,  deceased, 
'^  State  of  California,  1 

City  and  County  of  San  Francisco,  J 

"  R.  E.  Houghton  being  duly  sworn  says  that  he  is  a  member 
of  the  firm  of  Stetson  &  Houghton,  attorneys  for  the  petitioner 
herein.  That  Judge  W.  W.  Cross,  to  whom  this  court  referred 
the  petition  of  W.  B.  Rose  to  prove  a  bill  of  exceptions  proposed 
by  him,  to  be  used  by  him  on  an  appeal  heretofore  taken  in  this 
ease  from  an  order  of  the  Superior  Court  of  Kern  County,  allow- 
ing an  annual  account  of  the  administration  of  said  estate,  did 
by  order  fix  the  26th  day  of  January,  1884,  at  10  o'clock  A.  M., 
as  the  day  and  hour  he  would  settle  said  bill  of  exceptions. 
E.  E.  Arick,  Esq.,  who  is  the  attorney  of  record  in  this  case  for 
H.  Hirshfield,  administrator  of  said  estate,  J.  W.  Freeman, 
appointed  by  the  court  to  represent  the  minor  heirs  of  said  estate, 
and  Stetson  &  Houghton,  attorneys  for  petitioner  herein,  have 
stipulated  that  said  bill  of  exceptions  shall  he  settled  hy  the  Hon. 
W.  F.  Cross  on  February  2,  1884,  at  10  o'clock  A.  M.,  at 
Visalia." 

On  the  Ist  day  of  February,  1884,  when  said  affidavit  was 
read,  the  motion  to  vacate  and  set  aside  was  argued  orally  by 
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J.  B.  Mhoon,  Esq.,  and  K.  E.  Houghton,  Esq.  The  testimony 
taken  before  the  referee  appointed  in  the  present  proceeding  and 
returned  to  this  court,  shows  that  on  the  hearing  of  the  said 
motion  to  vacate,  when  the  said  R.  E.  Houghton  read  that  por- 
tion of  his  aflBdavit  above  recited,  it  was  suggested  to  him  that 
the  stipulation  was  or  might  have  been  a  stipulation  merely  to 
continue  the  hearing  before  Judge  Cross ;  to  which  he  responded, 
"  no,  the  stipulation  is  as  stated  in  the  affidavit.**  Objection  was 
made  to  the  testimony  last  mentioned.  We  think,  however,  the 
objection  is  not  well  taken.  The  evidence  tended  to  show  that 
the  statement  in  the  affidavit  was  not  inserted  inadvertently, 
perhaps  also  that  the  affiant  understood  the  same  to  mean  that 
the  stipulation  was  more  than  an  agreement  to  postpone  the 
settlement  of  the  bill  of  exceptions.  The  testimony  returned 
also  shows  that  Department  Two,  on  the  said  1st  of  February, 
denied  the  motion  to  vacate  the  former  order.  This  was  proved 
by  a  witness  who  swore  to  the  fact.  His  testimony  was  objected 
to  as  "irrelevant  and  immaterial.**  It  was  relevant  and  ma- 
terial and  no  objection  was  made  that  it  was  incompetent 
Moreover  the  minutes  of  the  court  show  that  Department  Two 
did  deny  the  motion  on  the  day  named. 

The  present  proceeding  is  an  application  that  the  name  of  the 
respondent  R.  E.  Houghton,  Esq.,  be  stricken  from  the  roll  of 
attorneys  and  counselors  of  this  court,  and  that  he  be  precluded 
from  practicing  as  such  attorney  and  counselor  in  all  the  courts 
of  this  State.  (Code  Civ.  Proc.  §  299.)  The  accusation  is  that 
in  the  affidavit  filed  in  this  court,  and  so  as  aforesaid  used  in  and 
before  Department  Two,  the  respondent  for  the  purpose  of  mis- 
leading and  deceiving  the  justices  composing  said  department, 
falsely  swore  that  Stetson  &  Houghton,  B.  E.  Arick,  and  J.  W. 
Freeman,  Esqrs.,  had,  as  representatives  of  the  several  parties 
mentioned  in  said  proceeding  for  the  settlement  of  the  bill  of 
exceptions,  stipulated  that  said  bill  of  exceptions  should  be 
settled  on  a  certain  day  before  the  Hon.  W.  W.  Cross,  whereas 
in  truth  and  in  fact  the  only  stipulation  in  said  proceeding 
actually  made  by  the  persons  named  was  and  is  the  stipulation 
hereinbefore  set  forth.  And  the  accusation  further  specifies  that 
on  the  occasion  when  said  affidavit  was  read  before  Department 
Two,  respondent  (for  the  purpose  of  deceiving  and  misleading 
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the  court),  in  response  to  a  suggestion  that  the  stipulation  re- 
ferred to  was  only  a  stipulation  to  continue  the  hearing  of  the 
settlement^  stated  and  declared  that  the  same  was  not  for  a 
continuance  merely,  but  was  as  stated  in  said  affidavit.  Ee- 
spondent  did  not  produce  the  stipulation  before  Department 
Two,  but  there  and  then  averred  that  the  same  was  on  file  with 
Judge  Cross  at  Visalia. 

If  there  had  been  any  question  of  the  personal  qualifications 
of  the  Hon.  W.  W.  Cross  to  settle  the  bill  of  exceptions,  such 
objection  would  have  been  waived  by  the  stipulation  to  continue 
the  hearing  before  him.  No  such  objection  was  made  at  any 
stage  of  the  proceedings ;  on  the  contrary,  there  is  no  dispute  but 
he  was  eminently  a  proper  person  to  whom  to  refer  the  matter. 
So  if  no  notice  of  the  hearing  before  Judge  Cross  on  the  26th  of 
January  had  been  served  on  any  of  the  parties,  or  the  notice  was 
for  any  reason  defective,  the  stipulation  of  the  21st  of  January 
would  have  precluded  a  party  to  it  from  objecting  to  the  suffi- 
ciency of  the  notice.  But  if  the  stipulation  instead  of  being 
worded,  as  in  fact  it  was  worded,  had  been  in  exact  terms  "  that 
said  bill  of  exceptions  shall  be  settled  by  the  Hon.  W.  W.  Cross 
on  February  2,  1884,*'  no  greater  effect  could  be  given  it.  Not- 
withstanding such  stipulation,  Department  Two  would  have 
vacated  the  order  referring  the  matter  of  the  settlement  to  the 
Hon.  W.  W.  Cross  if  it  appeared  the  matter  ought  not  to  have 
been  referred  to  any  person.  No  stipulation  could  give  Judge 
Cross  jurisdiction.  His  jurisdiction  was  derived  exclusively 
from  the  order  of  the  Supreme  Court,  and  he  was  subject  to 
deprivation  of  the  jurisdiction  by  the  Supreme  Court,  at  any 
time  before  he  completed  his  duty  under  the  order. 

As  a  stipulation  "  that  the  bill  of  exceptions  should  be  settled 
by  the  Hon.  W.  W.  Cross"  would  have  given  Judge  Cross  no 
power  to  settle  the  bill,  as  against  an  order  of  this  court  setting 
aside  the  order  appointing  him  for  that  purpose  (in  this  respect 
having  no  more  effect  than  the  stipulation  actually  executed), 
and  as  the  opportunity  and  power  to  make  the  stipulation  itself 
was  derived  from  the  order  of  this  court,  a  stipulation  so  pur- 
porting to  submit  the  settlement  to  Judge  Cross  would  have 
been  referred  to  the  order,  and  held  to  be  a  submission  in 
accordance  with   the   order   of  the  Supreme   Court.     Such   a 
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stipulation,  therefore,  would  not  have  been  an  answer  to  tlie 
motion  to  vacate  the  order  authorizing  Cross  to  settle  the  bill 
of  exceptions.  A  stipulation  such  as  the  affidavit  alleges  was 
made  could  have  no  greater  eflect  or  influence  on  Department 
Two  of  this  court  —  so  far  as  the  disposition  of  the  motion  to 
vacate  the  former  order  is  concerned  —  than  the  stipulation 
actually  entered  into  by  the  parties. 

The  application  to  vacate  the  former  order  was  based  on  the 
ground  that  the  order  had  been  inadvertently  entered,  or  rather 
that  the  order  had  been  entered  without  knowledge  on  the  part 
of  the  court  of  certain  facts  —  as  that  the  petitioner  had  been 
removed  from  his  office  of  guardian,  etc.  Whether  the  state- 
ment in  the  affidavit,  as  to  the  contents  of  the  stipulation,  in- 
duced Department  Two  to  deny  the  motion  for  the  vacation  of 
the  order  appointing  Judge  Cross  to  settle  the  bill,  is  a  matter 
resting  in  the  memory  of  the  justices  who  composed  the  depart- 
ment. We  are  assured  it  had  no  such  influence,  and  are  con- 
vinced it  ouglit  not  to  have  had. 

But  this  does  not  relieve  the  respondent  of  the  charge  of 
moral  delinquency,  if  the  affidavit  was  wilfully  false,  in  that  it 
was  deliberately  intended  to  produce  a  false  impression.  The 
question  is  not  whether  Department  Two  was  actually  misled 
by  the  statement  in  the  affidavit;  rather,  is  the  statement 
false;  made  for  the  purpose  of  deceiving  the  court?  Although 
it  be  conceded  that,  in  its  legal  effect,  and  in  so  far  as  it  could 
affect  any  point  then  and  there  to  be  decided  by  Department 
Two,  the  statement  as  to  the  stipulation  contained  in  the  affidavit 
was  the  same  as  if  the  exact  language  of  the  stipulation  had 
been  recited ;  yet  a  statement  that  the  parties  had  agreed  the  bill 
should  be  settled  by  the  Hon.  W.  W.  Cross  is  not  in  all  respects 
the  equivalent  of  a  statement  tliat  by  stipulation  a  matter  already 
set  for  hearing  before  Judge  Cross  had  been  continued  to  another 
day. 

The  statement  in  the  aflidavit  conveys  the  idea  of  the  selection 
of  Judge  Cross  by  the  parties  to  the  stipulation.  It  might  have 
operated  as  a  sullicient  reason  for  inducing  Department  Two  to 
deny  the  motion  to  vacate  the  former  order,  had  the  motion  to 
vacate  been  based,  not  on  the  ground  of  inadvertence  or  want  of 
information  when  tlie  former  order  was  made,  but  on  some 
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objection  merely  personal  to  Judge  Cross.  It  was  a  declara- 
tion under  oath  whicii  could  not  have  deceived  the  court,  not 
because  it  did  not  vary  from  tlie  exact  truth,  but  because  its 
legal  effect  was  the  same  as  the  exact  truth. 

It  is  urged,  however,  that  the  averment  in  the  affidavit, 
admitting  it  to  have  been  verbally  inaccurate,  was  in  that 
respect  made  inadvertently.  That  the  averment,  so  far  as  it 
bore  on  the  issue  then  tried,  was  legally  of  the  same  effect  as  if 
the  very  words  of  the  stipulation  had  been  recalled,  and  that  it 
cannot  be  supposed  the  respondent  was  ignorant  (or  believed 
the  court  ignorant),  that  the  mere  fact  the  parties  had  stipulated 
that  Judge  Cross  should  settle  the  bill  would  be  no  answer  to 
the  motion  to  vacate.  That  it  cannot  be  presumed  a  lawyer  of 
conceded  intelligence  and  learning  would  have  wilfully  stated  a 
falsehood  so  easily  exposed  by  the  production  of  the  stipulation. 

It  is  further  urged  that  the  real  purpose  for  which  the  affi- 
davit was  made  and  read  is  apparent  from  an  examination  of  the 
motion  papers.  From  such  examination,  respondent  claims,  it 
is  seen,  that  the  fact  deemed  material  by  the  affiant  was  the  fact 
that  E.  E.  Arick,  Esq.,  the  attorney  for  the  administrator,  had 
stipulated  to  a  postponement  of  the  settlement  of  the  bill  of 
exceptions  by  (or  before)  Judge  Cross;  that  from  that  fact 
respondent  might  argue  that  Messrs.  Floumoy,  Mhoon  & 
Flournoy  ought  not  to  be  heard  by  Department  Two  of  this 
court  on  a  motion  to  set  aside  the  order  previously  made;  that 
the  fact  of  the  appearance  and  consent  of  Arick,  and  not  the  pre- 
cise wording  of  the  stipulation,  was  the  fact  to  which  the  atten- 
tion of  respondent  was  directed  when  he  prepared,  subscribed, 
and  swore  to  the  affidavit. 

A  judgment  against  the  respondent  will  deprive  him  of  per- 
sonal and  property  rights. 

Unless  we  are  clearly  satisfied  of  respondent's  guilt  we  ought 
not  to  remove  or  suspend  him  from  the  practice  of  his  profession. 
As  we  are  not  so  satisfied  we  decline  to  strike  his  name  from  the 
roll. 

We  feel  bound  to  remark  that  it  is  always  somewhat  danger- 
ous to  swear  to  the  "  legal  effect "  of  a  matter  in  the  form  of  a 
positive  averment. 

It  is  certainly  less  hazardous  to  give  the  language  of  a  written 
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instrument  or  (if  tlie  instrument  is  lost  or  beyond  the  affiant's 
control)  to  state  that  the  exact  language  is  not  remembered,  and 
to  give  the  substance  of  the  language;  that  is,  to  use  language 
which  conveys  the  precise  idea  expressed  by  the  words  contained 
in  the  instrument. 

The  facile  and  ready  method  of  meeting  an  issue  by  affidavit 
of  an  attorney  in  the  action  or  proceeding  is  not  to  be  encour- 
aged. The  present  proceeding  will  have  subserved  a  useful  pur- 
pose if  it  shall  have  a  tendency,  in  any  degree,  to  bring  about  a 
discontinuance  of  the  frequent  and  unnecessary  manufacture  of 
affidavits ;  a  practice  to  which  resort  is  had,  too  often  carelessly, 
and  sometimes,  we  fear,  recklessly. 

The  application  for  the  disbarment  of  respondent  is  denied. 

Morrison,  C.  J.,  Myrick,  J.,  Ross,  J.,  McKee,  J.,  and 
Thornton,  J.,  concurred. 


[No.  7883.— In  Bank.— September  26,  1885.] 

WILLIAM   BUTCHER,   Respondent,   v.   VACA   VALLEY 
AND    CLEAR   LAKE    RAILROAD   COMPANY,   Appej-- 

LANT. 
NEGLIGENGI& — RaILBOAD — DAMAGE    CAUSED    BY    SPREADING    FiKE — VtJUkJh 

INQ — Evidence — Variance. — The  action  was  against  a  railroad 
company  to  recover  damages  for  injuries  caused  by  fire.  The  com- 
plaint alleged  that  through  the  negligence  of  the  defendant  fire  from 
its  locomotive  was  suffered  to  escape  and  did  escape,  and  by  reason 
thereof  came  upon  the  land  of  the  plaintiff,  causing  the  injury  cc«n- 
plained  of.  The  evidence  was  that  the  fire  commenced  on  the  land 
of  another,  from  which  it  spread  to  the  land  of  the  plaintiff. 
Heldf  that  there  was  no  variance. 

Id. — Ordinary  Result  of  Negugence — Question  for  Jury. — In  such 
a  case,  the  question  whether  the  damage  done  to  the  plaintiff  was 
an  ordinary  and  natural  result  of  the  negligence  must  be  deter- 
mined by  the  jury  from  all  the  circumstances  proved. 

Id. — Right  to  use  Fire — Unavoidable  Injury. — A  railroad  company 
authorized  by  its  charter  to  use  steam  power  necessarily  has  the 
right  to  use  fire  as  a  means  of  generating  steam,  and  is  not  liable 
for  injuries  unavoidably  produced  by  the  fire  kept  for  such  purpose. 

Id. — Evidence  of  Similar  Fire. — On  the  trial,  a  witness  testified  that 
about  two  weeks  after  the  fire  complained  of,  at  a  place  from  a 
quarter  to  half  a  mile  distant  from  the  spot  where  it  was  kindled, 
he  saw  fire  in  a  field  near  the  defendant's  road,  just  after  a  train 
had  passed,  drawn  by  the  same  engine  from  which  it  was  claimed 
the  sparks  escaped  causing  the  damage  to  the  plaintiff.  Held,  that 
the  evidence  was  admissible. 
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Id. — Subsequent  Repaibs  to  Engine. — Evidence  is  also  admiesible  that 
soon  after  the  fire  the  engine  was  repaired  so  as  more  effectively 
to  retain  the  sparks. 

Id. — Review  or  tub  Evidence — Conclusion. — On  a  review  of  the  evi- 
dence, held,  that  the  negligence  of  the  defendant  was  prima  facie 
established. 

Appr\l  from  a  judgment  of  the  Superior  Court  of  Solano 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jos,  McKenna,  for  Appellant. 

G.  A.  Lamont,  and  Walter  Van  Dyke,  for  Respondent. 

McKiNSTRY,  J.  —  No  exception  was  taken  to  any  portion  of 
the  charge  of  the  court  to  the  jury. 

The  complaint  alleges  that,  on  a  certain  day,  the  defendant 
was  engaged  in  running  its  trains  on  its  railway,  "  and  while  so 
engaged,  by  reason  of  the  carelessness  and  negligence  of  said 
company  and  the  engineers  and  employees  thereof,  the  fire  from 
the  engine  and  locomotive  of  said  road  was  suffered  to  escape 
and  did  escape,  and  by  reason  thereof  crnie  upon  the  land  of  the 
plaintiff  herein,  and  consumed/'  etc. 

There  was  evidence  to  prove  that  the  fire  commenced  on  the 
land  of  one  Wilson,  and  from  thence  spread  and  extended  to 
the  land  of  plaintiff.  The  defendant,  in  due  form  and  at  the 
proper  time,  objected  to  any  evidence  "being  admitted  under 
these  pleadings  which  tends  to  establish,  show,  or  indicate  any 
other  initial  point  of  the  fire  than  that  alleged  in  the  complaint." 

The  objection  is  that  there  is  a  substantial  variance  between 
the  averment  of  the  complaint  and  the  evidence  offered. 

The  averment  is  that  the  fire  having  escaped  "  came  upon  the 
land  "  of  the  plaintiff,  and  consumed  and  destroyed  his  crop,  etc. 
We  are  not  prepared  to  say  that  the  mere  fact  that  fire,  arising 
out  of  the  negligent  act  of  a  defendant,  on  the  premises  of  one 
proprietor,  has  extended  to  the  premises  of  another,  always  and 
necessarily  gives  a  cause  of  action  to  the  latter.  As  was  said  in 
Henry  v.  S.  P.  R.  R,  Co.  50  Cal.  182  :— 

"  It  is  said  that  the  nonsuit  should  have  been  granted,  inas- 
much as  the  fire  was  not  kindled  in  plaintifl^s  field,  but  in  the 
field  of  one  Cagney,  an  adjoining  proprietor,  from  which  it 
extended  to  the  field  of  the  plaintiff. 
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"The  legal  proposition  involved  in  the  foregoing  statement 
is,  that  if  by  negligence  a  fire  shall  commence  on  the  premises 
of  one  proprietor  and  spread  from  thence  to  those  of  another,  the 
latter  shall  never  have  his  action  against  him  guilty  of  the 
negligence.  Wc  think  this  proposition  cannot  be  maintained. 
To  refute  it,  it  is  not  necessary  to  establish  the  counter-propo- 
sition that  the  adjoining  proprietor  thus  injured  shall  always 
recover.  It  may  be  assumed,  perhaps,  that  a  city  fire  which  has 
its  origin  in  one  building  will  not,  ordinarily,  extend  throughout 
a  block;  and  yet  a  jury  may  be  justified  in  saying  when  a  fire  is 
started  in  a  field  which  constitutes  a  portion  of  a  larger  tract  of 
dry  grass,  or  corn  fully  ripe,  that  it  will  usually  be  driven  into 
another  field,  from  which  tlie  first  is  separated  only  by  a  fence 
of  boards.  It  is  a  rule  applicable  to  all  cases  of  mere  negligence 
that  the  wrong-doer  is  liable  for  the  proximate  and  not  for  the 
remote  consequences  of  his  default.  A  long  series  of  judicial 
decisions  has  defined  proximate,  or  immediate  and  direct  dam- 
ages, to  be  the  ordinary  and  natural  results  of  the  negligence, 
such  as  are  usual  and  as,  therefore,  might  have  been  expected; 
and  this  includes  in  the  category  of  remote  damages  such  as  are 
the  result  of  an  accidental  or  unusual  combination  of  circum- 
stances which  would  not  be  reasonably  anticipated,  and  over 
which  the  negligent  party  has  no  control.  In  Ryan  v.  N.  Y, 
C,  R,  Co,,  cited  by  appellant's  counsel,  the  court  held  when  a 
railroad  company  negligently  set  fire  to  its  own  wood-shed,  and 
the  sparks  communicated  the  fire  to  and  destroyed  the  house  of 
another  proprietor  130  feet  from  the  shed,  that  no  cause  of  action 
existed  in  favor  of  the  owner  of  the  house.  (35  N.  Y.  210.) 
In  that  case  no  new  principle  was  involved.  The  learned  judge 
who  delivered  tlie  opinion  placed  the  decision  on  the  ground  that 
the  burning  of  the  house  was  not  to  be  expected  from  the  first 
firing.  (See  Webh  v.  R,  W.  &  0,  R.  Co.  49  N.  Y.  420.)  It 
would  be  strange  if,  among  the  numerous  cases  in  which  resort 
has  been  had  to  the  rule  of  the  law  of  negligence  to  which  we 
have  referred,  courts  had  not  differed  in  their  application  of 
the  rule;  but  for  tbo  purposes  of  this  action  it  may  be  admitted 
that  the  rule  was  properly  applied  in  Ryan's  case.  We  are  still 
confident,  considering  the  long  dry  season  of  California  and  the 
prevalence  of  certain  winds  in  our  valleys,  that  it  may  be  left  to 
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a  jury  to  determine  whether  the  spreading  of  a  fire  from  one 
field  to  another  is  not  the  natural,  direct,  or  proximate  con- 
sequence of  the  original  firing." 

It  is  laid  down  by  Shearman  and  Eedfield:  "One  who  .... 
by  want  of  ordinary  care  set^  fire  to  land  which  does  not  belong 
to  him,  is  responsible  for  all  the  proximate  consequences  of  his 
act,  not  only  to  the  owner  of  the  land  on  which  the  fire  begins, 
but  also  to  the  owner  of  any  other  property  which  the  fire  may 
reach  in  its  spread/^  (On  Negligence,  330.)  But  the  case 
referred  to  by  them,  Finley  v.  Langston,  12  Mo.  120,  merely 
holds  that  (under  a  statute  which  declared  that  whoever  wilfully 
sets  on  fire  a  prairie  or  woods,  and  that  fire  occasions  damage  to 
another,  shall  be  liable  to  a  certain  penalty)  a  defendant  was 
liable  who  started  a  fire  on  his  own  premises  which  extended  to 
those  of  his  neighbor. 

It  is  not  necessary  here  to  decide  that  the  mere  fact  that  the 
fire  commenced  in  the  field  of  one  man  and  extended  to  another 
would  establish  prima  facie  that  the  damage  done  in  the  second 
field  was  an  ordinary  and  natural  result  of  the  defendant's  negli- 
gence. That  was  a  matter  to  be  determined  by  the  jury,  in 
view  of  all  the  circumstances  proved.  It  is  enough  to  say  such 
damage  might  be  an  ordinary  and  natural  consequence. 

It  will  be  observed  that  no  objection  was  made  to  the  suf- 
ficiency of  the  complaint  by  demurrer  or  otherwise.  There  is 
no  suggestion  that  the  mere  statement  in  the  complaint  of  facts 
tending  to  prove  that  the  injury  done  to  the  plaintiff  was  caused 
by  the  negligence  of  the  defendant,  is  not  a  direct  averment  that 
the  defendant  set  fire  to  the  plaintiff's  crop,  or  that  the  destruc- 
tion of  his  crop  was  the  direct  consequence  of  the  negligence  of 
defendant.  If  the  complaint  was  defective,  we  think  the  defect 
was  cured  by  verdict. 

The  averment  is  that  the  fire  started  by  the  defendant  came 
to  plaintiff's  land.  This  is  not  an  allegation  that  it  began  on 
his  lands,  and  we  think  the  averment  was  sustained  by  evidence 
that  it  came  to  his  lands  from  the  lands  of  another.  The 
precise  objection  of  variance  was  not  well  taken. 

In  Henry  v.  S,  P.  R.  R.  Co,  supra,  the  court  also  said: 
''We  think  there  was  no  error  in  permitting  proof  that  prior 
and  subsequent  to  the  fire  which  produced  the  injury  complained 
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pf,  other  fires  tvere  kindled  by  defendant's  engine.  The  evidence 
was  confined  to  fires  caused  by  the  same  engine,  in  the  same 
vicinity,  and  about  the  same  time." 

At  the  trial  of  this  cause  a  witness,  Sherman  Marshall,  was 
permitted,  notwithstanding  the  objection  of  defendant,  to  testify 
that  about  two  weeks  after  the  fire  which  is  alleged  to  have 
burned  the  plaintiff's  property  (at  a  place  from  a  quarter  to 
one  half  a  mile  distant  from  the  spot  where  the  fire  in  question 
he^e  was  kindled),  he  saw  fire  in  a  field  near  the  defendant's 
road,  just  after  a  train  of  cars  had  passed,  drawn  by  the  same 
engine  from  which,  as  claimed,  the  fire  escaped  which  caused 
.the  damage -sustained  by  plaintiff. 

Evidence  that  sparks  and  burning  coals  were  frequently 
dropped  by  engines  passing  upon  the  same  road  upon  previous 
occasions  has  been  held  to  be  relevant  and  competent  to  show 
negligence,  and  to  make  it  probable  that  the  plaintiff's  injury 
proceeded  from  the  same  quarter.  (Sherman  &  Redfield,  333; 
Field,Y.  N.  Y.  Central,  32  N.  Y.  339;  Sheldon  v.  BSidson  River, 
14  N.  Y.  218;. 67  Am.  Dec.  155;  Henry  v.  8.  P.  R.  R.  Co. 
supra.)  So  evidence  that  sparks  have  frequently  been  carried 
by  the  wind,  etc.  {Sheldon  v.  Hudson  River,  supra;  Piggatt  v. 
Eastern  Counties,  3  Com.  B.  229.)  As  was  said  in  Henry  v.  S, 
.P.  R.  R.  Co.,  "evidence  is  admissible  if  it  is  of  a  circumstance 
wh^ch,  with  other  circumstances,  may  bring  home  to  the  mind  a 
conviction  of  the  main  matter  in  issue.  There  may  be  diflSculty 
in  many  instances  in  drawing  the  line  of  separation  between 
evidence  which  thus  tends  to  establish  the. issue,  or  from  which, 
in  accordance  with  ordinary  experience,  a  reasonable  inference 
may  be  drawn  as  to  the  principal  matter  in  dispute,  and  evi- 
dence of  facts  simply  collateral.  The  last  class  of  evidence  is 
not  admissible."     (1  Greenleaf  on  Evidence,  448.) 

In  the  aspect  of  the  case  most  favorable  to  defendant,  there  is 
no  evidence  in  the  record  that  the  fire  which  caused  the  destruc- 
tion of  plaintiff's  crop  was  caused  by  defendant's  engine, 
other  than  the  fact  the  fire  commenced,  or  was  seen,  very  soon 
after  the  engine  passed,  and  that  a  high  wind  was  blowing. 
:As  an  inference  from  these  facts,  considered  with  or  without 
reference  to  evidence  as  to  the  character  of  the  engine,  its 
management,  etc.,  the  jury  may  have  been  authorized  to  find 
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that  the  engine  caused  the  fire.  Conceding  evidence  that  engines 
of  defendant  communicated  fire  to  other  property,  on  other 
occasions,  would  tend  to  show  negligence,  and  to  render  it  more 
probable  that  the  fire  was,  in  this  case,  so  communicated,  can 
facts  from  which  a  similar  inference  might  be  drawn  give 
greater  force  to  the  inference  that  the  fire  which  destroyed  the 
plaintiff^s  property  came  from  the  defendant's  engine,  because 
the  engine  had  just  passed  and  a  wind  was  blowing?  The 
witness  did  not  swear  that,  on  the  occasion  to  which  be  testified, 
he  saw  sparks  issuing  from  the  smoke-stack.  Certainly  such 
evidence  approximates  very  closely  the  line  which  separates 
evidence  merely  collateral  and  independent  from  evidence  bear- 
ing upon  the  issue  made  by  the  pleadings.  It  may  be  said  to 
be  an  attempt  to  add  to  a  probability  by  another  probability; 
to  support  an  inference  by  an  inference.  Yet,  if  it  is  permissible 
by  direct  proof  to  show  that  other  fires  were  caused  by  defend- 
ant's engines,  is  it  not  permissible  to  show  facts  tending  to  prove 
that  other  fires  were  so  caused?  If  many  fires  had  occurred 
along  the  line  of  defendant's  road,  under  circumstances  like 
those  appearing  in  the  present  case,  the  fact  would  have  tended 
to  prove  negligence  on  the  management  of  defendant's  business, 
and  that  this  particular  fire  was  started  by-  sparks  from  the 
locomotive.  Proof  of  a  single  fire  should  have  much  less  weight , 
than  proof  of  many  fires,  but  we  cannot  say  it  was  absolutely 
irrelevant. 

The  defendant  moved   for  a  nonsuit  on  the  ground  that 
plaintiff  had  given  no  evidence  of  negligence. 

In  some  of  the  States  (Maine,  Massachusetts,  New  Hamp- 
shire), railroad  companies  are  made  by  statute  absolutely  liable 
for  injuries  cause  by  fire  proceeding  from  their  engines,  irre- 
spective of  their  negligence.  (Shearman  &  Redfield  on  Negli- 
gence, 344.)  Our  attention  has  been  called  to  no  such  statute 
of  this  State.  In  the  absence  of  statute,  the  rule  is  that  inas-. 
much  as  railroad  companies,  authorized  by  charter  to  use  steam 
power,  have  necessarily  the  right  to  use  fire  as  a  means  of  gen- 
erating steam,  and  are  therefore  not  liable  for  fires  unavoidably 
produced  by  keeping  fire  for  such  a  purpose  — "  one  who  seeks 
to  recover  on  account  of  injuries  caused  to  his  property  by 
sparks,  smoke,  or  coal  escaping  from  a  locomotive,  the  use  of. 
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which  is  authorized  by  law,  must  prove  some  negligence  apart 
from  the  mere  fact  of  injuries/'  etc.  (Shearman  &  Eedfield, 
332).  It  has  been  said,  however,  that  the  plaintiff  may  rely 
upon  a  presumption  as  evidence  of  negligence.  In  the  opinion 
of  the  learned  writers  already  quoted,  the  rule  most  just,  and 
sustained  by  the  best  authorities,  is :  "  The  origin  of  the  fire  be- 
ing proved,  it  rests  upon  the  defendant  to  show  that  it  used  all 
necessary  precautions  to  avoid  doing  such  mischief.  The  natural 
presumption  would  be  that  by  the  use  of  ordinary  care  engines 
could  be  constructed  so  as  to  avoid  such  consequences;  and  if 
that  is  so,  a  presumption  of  negligence  arises  from  their  not 
being  so  constructed."     (§  333.) 

In  the  case  at  bar  it  is  not  necessary,  however,  to  appeal  to 
the  presumption  of  negligence  mentioned  by  Shearman  and 
Eedfield.  Even  where  that  doctrine  has  been  denied,  "  it  is  held 
that  a  presumption  of  negligence  is  raised  by  evidence  that 
engines  can  be,  and  are  sometimes  so  made  as  to  retain  their 
sparks."     (§  333.) 

In  Hull  V.  Sacramento  Valley  R,  Co.  14  Cal.  387,  73  Am. 
Dec.  656,  it  was  held  the  fact  that  fire  was  communicated  from 
defendant's  engine  to  plaintiff's  grain,  with  proof  that  this  result 
was  not  probable  from  the  ordinary  working  of  the  engine,  was 
prima  fade  proof  of  negligence,  suflBcient  to  go  to  the  jury.  And 
so  it  was  decided  by  the  Supreme  Court  of  North  Carolina  that, 
although  the  position  is  not  tenable,  that  whenever  damage  in 
done  the  law  implies  negligence,  yet  when  the  plaintiff  shows 
damage  resulting  from  the  act  of  the  defendant,  which  act,  with 
the  exertion  of  proper  care,  does  not  ordinarily  produce  damage, 
he  makes  out  a  prima  facie  case  of  negligence.  {Herring  v.  W, 
&  R.  Co.  10  Ired.  402 ;  51  Am.  Dec.  395.  And  see  also  Piggait 
V.  Eastern  Counties  R.  Co.  3  Com.  B.  228.) 

In  the  case  before  us  the  plaintiff  proved  by  the  witness  A.  J. 
Stevens,  the  general  master-mechanic  of  the  Central  Pacific 
Eailroad  Company,  that  a  perfect  engine,  properly  equipped 
and  properly  run,  will  not  ordinarily  throw  out  sparks  sufficient 
to  start  a  fire. 

The  plaintiff  also  proved,  by  Joseph  Erhart,  the  engineer  in 
charge  of  the  engine  when  the  fire  occurred,  that  a  little  more 
than  two  weeks  afterwards  some  repairs  or  changes  were  mad^ 
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by  defendant  in  the  engine.  At  the  time  of  the  fire  the  trap- 
door (or  opening  into  the  smoke-stack)  had  two  nettings  one 
inch  apart.  One  of  these  was  removed  to  the  top  of  the  smoke- 
stack. This  testimony  was  objected  to  on  the  ground  that  it 
was  immaterial  and  irrelevant. 

We  cannot  say  the  evidence  was  totally  irrelevant.  It  might 
fairly  be  argued  that  more  sparks  would  issue  from  the  smoke- 
stack before  the  change.  Tl:e  valve  being  opened,  and  the 
draft  increased,  live  cinders  lying  between  the  two  nettings  (one 
inch  apart)  might  be  forced  beyond  the  upper  netting.  In  such 
case  it  might  be  argued  that  more  sparks  would  escape  from  the 
stack  than  if  there  was  a  larger  space  between  the  two  nettings 
in  which  the  cinders  or  sparks  might  die  out. 

The  plaintiff  also  gave  evidence  tending  to  prove  that  the 
VacavUle  (the  locomotive  in  question)  was  a  small,  light  engine, 
not  more  than  half  the  weight  of  engines  ordinarily  employed, 
and  that  opposite  the  place  where  the  fire  commenced  it  was 
pulling  a  long  train  up  a  "grade";  that  "she  had  to  exert 
herself  to  pull  much  of  a  train  ^' ;  that  an  engine  with  short  flues 
is  more  liable  to  throw  fire  through  the  smoke-stack  than  one 
with  longer  flues,  the  fire  having  less  distance  "to  travel"; 
that  there  was  a  curve  near  the  place  where  the  fire  destructive 
of  plaintiff's  property  occurred,  which  increased  the  pull  up  the 
ascent;  and  that  when  attacking  a  grade  it  was  usual  to  give 
more  steam,  the  effect  of  the  exhaust  being  to  increase  the  draft. 

We  think  there  was  sufiBcient  evidence  of  negligence  to  send 
the  case  to  the  jury. 

The  plaintiff  having  made  out  his  case  prima  fade,  it  remained 
for  the  defendant  to  overcome  it  by  showing  that  it  had  used  all 
reasonable  care  and  diligence  in  securing  a  proper  engine,  and 
in  the  management  of  it  to  prevent  the  happening  of  fires. 
Taking  the  whole  case  as  presented  by  the  parties  there  was  a 
substantial  conflict  of  evidence,  with  respect  to  the  issue  of  negli- 
gence, and  in  accordance  with  the  established  rule,  we  are  not 
authorized  to  set  aside  the  verdict. 

Judgment  and  order  affirmed. 

Morrison,  C.  J.,  Mtrick,  J.,  Thornton,  J.,  and  MoKee^ 
J.,  concurred. 
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[No.   9801.— Department  One.— September  28,   1885.] 

THE  PEOPLE,  Appellant,  v.  H.  M.  LA  BUE  et  al.. 

Respondents. 

SwAMF  Lands — RECLiLMATioN  Distbict — Public  Cobfobation. — ^A 
swamp  and  reclamation  district  U  a  public  corporation  for  mu- 
nicipal purposes. 

Id.-^De  Facto  Cobpobation — ^Legality  of  its  Acts. — A  corporation 
dc  facto  may  legally  do  and  perform  every  act  and  thing  which  the 
same  entity  could  do  or  perform  were  it  a  de  jure  corporation.  As 
to  all  the  world,  except  the  paramount  authority  under  which  it 
acts  and  from  which  it  receives  its  charter,  it'  occupies  the  aame 
position  as  though  in  all  respects  valid,  and  even  as  agaiiist  the 
State,  except  in  direct  proceedings  to  arrest  its  usurpation  of 
power,  its  acts  are  binding. 

Id. — Reorganization — Legality  op  Obiginal  Distbicts. — Swamp  land 
levee  and  reclamation  districts  de  facPo,  acting  as  such  in  good  faith 
and  under  an  attempted  compliance  with  the  law,  may,  under  Be<^ 
tion  3489  of  the  Political  Code,  be  united,  consolidated,  and  reor- 
ganized, so  as  to  form  a  new  corporation  in  all  respects  valid,  and 
proceedings  in  the  nature  of  quo  icarranto  against  such  new  cor- 
poration cannot  be  extended  to  an  inquiry  and  determination  as  to 
the  legality  of  the  organization  of  the  original  districts. 

Pbivate  Cobpobation — Poweb  to  Hold  Real  Estate — Pbesumption. — 
Every  corporation  is  presumed  to  have  power  to  purchase  and  hold 
real  estate,  and  if  there  is  anything  in  its  charter,  or  the  business 
in  which  it  is  engaged,  or  the  law  under  which  it  is  organized, 
abridging  this  power,  it  must  be  shown  affirmatively. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Sacramento,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Attorney-General  Marshall,  Grove  L.  Johnson,  W,  H.  Beatty, 
and  John  W.  Armstrong,  for  Appellant. 

A,  P,  Catlin,  for  Respondents. 

Searls,  C.  —  This  is  an  action  in  the  nature  of  quo  warranto, 
to  determine  whether  there  is  any  such  corporation  as  Reclama- 
tion District  No.  407,  and  whether  the  defendants  Hugh  M.  La 
Rue,  Samuel  Lavenson.  and  William  Wilcox  are  trustees 
thereof. 

The  defendants  set  up  in  their  answer  that  two  reclamation 
districts  existed  under  and  by  virtue  of  the  laws  of  the  State  of 
California,  known  and  designated  respectively  as  districts  No. 
89  and  No.  215,  and  that  Swamp  Land  Reclamation  District 
No.  407  was  formed  under  section  3489  of  the  Political  Code 
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of  the  State  of  California  by  the  reorganization  and  consolidor 
turn  of  said  districts  89  and  215. 

The  cause  was  tried  by  the  court  without  a  jury,  and  defend- 
ants had  judgment,  from  which  and  from  an  order  denying  a 
motion  for  a  new  trial  this  appeal  is  prosecuted  by  the  plaintiff. 

It  was  admitted  at  the  trial  that  defendants  were  elected 
trustees  of  Swamp  Land  District  No.  407,  pursuant  to  an  order 
of  the  board  of  supervisors,  and  after  due  notice  thereof. 

The  whole  controversy  is  involved  in  appellant's  third  assign- 
ment of  error,  which  is  as  follows : — 

"  The  evidence  is  insufficient  to  justify  the  judgment  in  favor 
of  defendants,  because  the  evidence  clearly  shows  that  district 
No.  407  was  formed  out  of  districts  No.  89  and  No.  215,  and 
that  said  districts  No.  89  and  No.  215  were  never  legally,  or  at 
all,  organized,  and  that  consequently  district  No.  407  was  never 
legally,  or  at  all,  organized,  and  that  consequently  defendants 
were  claiming  to  hold  an  office  and  to  exercise  a  franchise  that 
never  existed.^' 

We  think  the  evidence  sustains  the  assertion  that  district  No^ 
89  and  No.  215  had  gone  through  the  form  of  organizing,  and 
had  for  some  years  acted  as  swamp  land  districts  —  that  they 
were  de  facto  corporations,  and  it  seems  to  be  tacitly  conceded, 
though  not  directly  admitted,  that  there  were  irregularities  in 
their  proceedings  which  would  have  been  fatal  to  their  existence 
in  a  direct  attack  on  the  part  of  the  people. 

We  shall,  consequently,  for  the  purposes  of  the  decision, 
assume  that  districts  No.  89  and  No.  215  were  de  facto  corpora- 
tions, and  were  not  corporations  de  jure. 

Section  3489  of  the  Political  Code  provides  that  "swamp 
land,  levee,  and  reclamation  districts  formed,  organized,  or 
erected  into  districts  under  special  or  general  laws  heretofore  or 
now  in  force  may  reorganize  and  consolidate  in  the  manner  fol- 
lowing: Whenever  the  owners  of  a  majority  of  acres  of  land  in 
each  of  two  or  more  swamp  land,  levee,  or  reclamation  districts 
shall  desire  to  consolidate  and  reorganize,  they  may  do  so  by  fil- 
ing a  notice  with  the  county  recorder  of  the  county  in  which  the 
greatest  portion  of  the  land  of  the  districts  is  situated,  setting 
forth  that  they  desire  to  consolidate  and  reorganize.  The  notice 
must  give  the  exterior  boundaries  of  the  said  district,  the  name 
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and  number  of  each  of  them,  the  number  of  acres  of  land  that 
each  contains,  and  must  be  signed  by  the  persons  owning  the 
majority  of  acres  of  land  in  each  district,  and  shall  designate  the 
number  of  acres  owned  by  each  signer  in  the  district  in  which 
the  same  is  situated/' 

The  section  proceeds  further  to  make  it  the  duty  of  the  county 
recorder  to  record  the  notice,  to  make  and  forward  to  the  State 
land  register  a  certified  copy  thereof ;  whereupon  the  latter  must 
designate  a  number  for  the  reorganized  district  the  same  as  pro- 
vided for  in  original  organizations,  and  thereafter  the  district  so 
organized  shall  be  under  the  operation  and  be  governed  by  the 
general  laws,  and  all  proceedings  thereafter  shall  be  the  same  as 
in  organizing  districts  upon  original  petition. 

The  proceedings  for  the  organization  of  the  present  district 
under  section  3489  of  the  Political  Code  seems  to  have  been  sub- 
stantially in  accordance  with  the  requirements  of  that  section, 
and  of  the  general  statutes  relating  to  and  governing  the  same, 
and  unless  in  this  proceeding  the  regularity  of  the  organization 
of  the  original  districts  No.  89  and  No.  215  may  be  inquired 
into,  the  judgment  of  the  court  below  should  be  affirmed. 

It  has  been  determined  by  this  court  that  a  reclamation  dis- 
trict is  a  public  corporation  for  municipal  purposes.  (Dean  v. 
Davis,  51  Cal.  409.) 

Beclamation  District  No.  407  is  either  a  corporation,  or  it  is 
not.  The  whole  theory  of  this  action  proceeds  upon  the  ground 
that  districts  No.  89  and  No.  215,  not  having  been  organized  as 
by  law  provided,  had  no  legal  entity,  and  could  not  therefore 
serve  as  a  basis  upon  which  to  organize  by  consolidation  a  new 
district,  and  as  a  consequence  that  No.  407  has  in  the  eye  of  the 
law  no  existence. 

If  it  is,  and  at  the  time  this  action  was  brought,  was  a  cor- 
poration, the  action  must  fail,  for  its  sole  object  is  to  determine 
judicially  that  there  was  no  such  district,  and  no  such  offices  as 
those  claimed  by  defendants. 

The  question  of  the  reclamation  of  the  swamp  and  overflowed 
lands  of  the  State,  is  one  that  has  received  much  attention  at  the 
hands  of  the  legislature,  numerous  statutes  bearing  upon  the 
subject,  and  having  the  same  general  object  in  view,  had  prior  to 
1878  received  the  sanction  of  the  law-making  power. 


Digitized  by  VjOOQ IC 


Sept.  1885.]  People  v.  La  Eue.  529 

Under  these  statutes  a  large  number  of  swamp  land  districts 
had  been  organized,  governed  by  separate  and  sometimes  opposite 
laws. 

The  object  in  every  case  was,  no  doubt,  to  reach  the  same  gen- 
eral result,  and  to  vary  the  means  so  as  to  meet  the  requirements 
of  different  cases  and  classes  of  cases.  The  result  of  this  varied 
legislation,  however,  was  to  so  far  complicate  the  system  that  no 
general  and  comprehensive  rule  could  be  formulated  and  adopted 
and  a  multitude  of  swamp  land  districts  existed,  each  governed 
by  its  own  special  law. 

To  bring  all  these  swamp  land  districts  within  the  operation 
of  general  laws  seems  to  have  been  one  of  the  objects  of  the 
amendment  of  1878,  embodied  in  section  3489  of  the  Political 
Code. 

Under  that  section  new  districts  are  created. 

It  provides  for  the  filing  of  a  notice,  and  prescribes  the  con- 
tents of  such  notice  and  the  mode  or  number  of  persons  by  whom 
it  must  be  signed. 

Upon  recording  this  notice  and  furnishing  a  certified  copy  to 
the  State  land  register,  that  officer  is  required  to  designate 
number  for  the  organized  district,  after  which  it  shall  be  under 
the  operation  of  and  governed  by  the  general  reclamation  laws 
of  the  State,  and  all  proceedings  thereafter  shall  be  the  same  as 
though  such  district  was  organized  upon  an  original  petition. 

The  statute  does  not  propose  any  method,  or  delegate  to  any 
officer,  authority  to  inquire  into  the  regularity  of  the  proceedings 
by  which  the  original  districts  were  formed. 

Indeed  it  does  little  more  than  to  adopt  the  territorial  limits 
of  the  old  districts  as  the  boundaries  of  the  new. 

In  reason  we  can  see  no  objection  to  the  formation  of  a  valid 
corporation  under  section  3489,  by  consolidating  two  or  more 
districts  existing  as  such  in  fact,  and  entitled  to  recognition  as 
such  by  all  the  world,  except  the  State  of  California,  and  by  the 
State  even,  except  in  direct  proceedings  against  it,  to  determine 
its  right  to  exercise  corporate  powers. 

The  object  of  the  law  is  to  promote  the  formation  of  corpora- 
tions for  the  reclamation  of  waste  lands. 

It  would  seem  from  some  of  the  language  used  In  the  latter 
portion  of  section  3489,  that  the  legislature  contemplated  the 
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reorganization  and  consolidation  of  districts  which  had  not  been 
legally  organized,  for  it  is  provided  that  such  reorganization 
shall  not  be  so  construed  as  to  validate  such  original  organization. 

"  Nor  shall  any  indebtedness  or  any  act  of  said  districts,  or 
the  oflBcers  thereof,  prior  to  the  act  of  reorganization  and  con- 
solidation be  legalized  by  this  act.'^ 

If  valid  districts  could  not  be  created  by  reorganizing  those 
which  were  invalid,  clearly  there  could  be  no  reason  in  providing 
that  such  reorganization  should  not  validate  the  original  districts. 

The  organization  of  a  void  corporation,  or  to  be  more  precise, 
an  attempt  to  organize  a  corporation  which  utterly  fails,  cannot 
give  a  legal  status  to  anything. 

It  appears  as  though  the  law-makers  contemplated  cases  in 
which  valid  corporations  might  be  created  over  a  district  in 
which  irregular  and  invalid  districts  had  existed,  and  lest 
such  reorganization  should  be  taken  as  evidence  of  approval  of 
the  acts  and  indebtedness  of  such  pre-existing  districts,  inserted 
the  language  therein  contained. 

It  is  as  though  the  legislature  had  said  3'ou  may  reorganize  and 
create  valid  corporations  for  municipal  purposes  by  uniting  two 
or  more  corporations  irregularly  organized,  but  in  so  doing  you 
cannot  legalize  the  original  bodies,  and  this  law  under  which  you 
are  permitted  so  to  do,  shall  not  legalize  any  act  or  indebtedness  of 
the  original  districts  performed  or  incurred  before  you  reorganize. 

In  saying  the  previous  acts  should  not  be  legalized,  we  think 
the  legislature  intended  the  converse  of  the  proposition  should 
also  be  true,  and  that  the  subsequent  acts  of  a  corporation, 
formed  out  of  such  material  as  we  are  considering  should  be  valid. 

And  we  may  ask  why  not? 

A  corporation  de  facto  may  legally  do  and  perform  every  act 
and  thing  which  the  same  entity  could  do  or  perform  were  it  a 
de  jure  corporation.  As  to  all  tlie  world  except  the  paramount 
authority  under  which  it  acts  and  from  which  it  receives  its 
charter,  it  occupies  the  same  position  as  though  in  all  respects 
valid,  and  even  as  against  the  State,  except  in  direct  proceedings 
to  arrest  its  usurpation  of  power,  it  is  submitted  its  acts  are  to  be 
treated  as  efficacious. 

How  then  stands  the  case  ?  Swamp  Land  Districts  No.  89  and 
No.  215  have  never  been  the  subject  of  a  direct  attack  by  the 
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State  to  arrest  their  charters,  or  what  under  our  law  is  the  same 
thing,  to  stay  their  exercise  of  corporate  functions. 

As  to  those  corporations,  this  is  a  collateral  attack. 

We  think  it  should  not  prevail,  and  that  swamp  land,  levee, 
and  reclamation  districts  de  facto,  acting  as  such  in  good  faith 
and  under  an  attempted  compliance  with  law,  may  under  section 
3489  of  the  Political  Code,  be  united,  consolidated,  and  reorgan- 
ized so  as  to  form  a  new  corporation  in  all  respects  valid,  and 
that  proceedings  in  the  nature  of  quo  warranto  against  such  new 
corporation,  cannot  be  extended  to  an  inquiry  and  determination 
as  to  the  regularity  of  the  several  steps  by  wh:ch  such  original 
swamp  land,  levee,  and  reclamation  districts  were  organized. 

It  was  further  objected  at  the  trial  to  the  introduction  of  the 
petition  for  the  organization  of  Reclamation  District  No.  407, 
"  tliat  it  shows  it  was  signed  by  the  Pacific  Mutual  Life  Insurance 
Company,  a  corporation,  and  there  is  no  proof  that  the  corpora- 
tion is  authorized  to  hold  real  estate.^' 

It  is  said  by  Angell  &  Ames  on  Corporations,  at  section  110 
that  "both  by  the  laws  of  England  and  the  United  States,  there 
are  several  powers  and  capacities  which  tacitly  and  without  any 
express  provision  are  considered  inseparable  from  every  corpora- 
tion. Kyd  enumerates  five  of  these  as  necessarily  and  insepar- 
ably belonging  to  every  corporation.*^ 

In  enumerating  them,  the  third  in  number  is  the  right  or 
power  "  to  purchase  lands  and  hold  them  for  the  benefit  of  them- 
selves and  their  successors." 

The  presumption  is  that  the  corporation  in  question  had  the 
right  to  purchase  and  hold  the  lands  by  it  represented. 

If  there  was  anything  in  its  charter  or  the  business  in  which 
it  was  engaged,  or  in  the  law  under  which  it  was  organized,  in 
any  manner  abridging  its  right  to  hold  land,  it  does  not  appear 
of  record,  hence  we  deem  the  objection  untenable. 

Upon  the  whole  case  as  presented,  we  are  of  the  opinion  the 
judgment  and  order  appealed  from  should  be  afiirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  aflfirmed. 
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[No.  8445.     Department  One.— September  28,   1885.] 
STUART   S.   WRIGHT,   Respondent,  v,   THE   CENTRAL 
CALIFORNIA    COLONY    WATER    COMPANY   et   al.. 
Appellants. 

Corporation — Election  of  Directors — Action  to  set  aside — Who 
MAY  Maintain. — A  stockholder  in  a  corporation  may  maintain  an 
action  to  set  aside  an  election  of  directors  of  the  corporation,  al- 
though at  the  time  of  the  election  no  stock  had  stood  in  his  name 
on  the  books  of  the  corporation  sufficiently  long  to  entitle  him  to 
vote. 

Id. — Jurisdiction. — The  Superior  Court  has  jurisdiction  as  a  court  of 
equity  to  inquire  into  the  validity  of  such  an  election,  and  to  set 
it  aside  if  not  made  in  conformity  with  law. 

Id. — Manner  of  Voting. — Every  qualified  stockholder  present  at  an 
election  has  a  right  to  vote  at  one  time  the  number  of  shares 
owned  by  him  for  the  whole  number  of  directors  to  be  elected,  or 
to  cumulate  his  shares  upon  one  candidate,  or  to  distribute  them 
among  as  many  candidates  as  he  may  see  fit;  and  the  corporation 
has  no  power  to  adopt  any  other  mode  of  election. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Fresno,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Campbell  dc  Ooss,  for  Appellants. 

Stuart  S,  Wright,  and  TF.  Barry,  for  Respondent. 

McKee,  J. — This  was  a  proceeding  to  set  aside  an  election 
for  seven  directors  of  the  Central  California  Colony  Water 
Company,  a  corporation  organized  and  existing  under  the  laws 
of  this  State,  having  a  capital  stock  of  $30,000,  divided  into 
192  shares  of  stock,  of  the  par  value  of  $156.25  each. 

It  is  claimed  that  the  petitioner  was  not  qualified  to  inaugurate 
the  proceeding  to  set  aside  the  election,  because  he  was  not  a 
hona  fide  stockholder,  having  stock  in  his  own  name  on  the 
stock  books  of  the  corporation,  at  least  ten  days  prior  to  the 
election ;  and  that  the  court  did  not  find  on  that  issue. 

But  there  was  no  such  issue  joined  in  the  case.  The  petitioner 
merely  alleged  that  he  v/as  a  bona  fide  stockholder  at  the  com- 
mencement of  the  proceeding.  Of  this  allegation  there  was  a 
denial ;  and  upon  the  issue  raised  by  the  denial,  the  court  finds 
that  the  election  for  directors  was  held  on  the  21st  of  September, 
1881,  and  that  on  the  20th  of  September,  the  day  before  the 
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election,  "the  petitioner  became  a  bona  fide  stockholder  in  said 
corporation,  and  has  ever  since  continued  to  be  a  stockholder 
therein,  having  stock  in  his  own  name  upon  the  stock  book 
of  the  corporation." 

That  being  the  fact,  it  may  be  conceded  that  the  petitioner 
was  not  a  qualified  elector  of  the  corporation,  under  section  312 
of  the  Civil  Code,  which  provides  that  a  bona  fide  stockholder, 
having  stock  in  his  own  name  on  the  stock  books  of  the  cor- 
poration, at  least  ten  days  prior  to  the  election,  is  the  only  person 
entitled  to  vote  at  a  corporate  election.  But  while  the  petitioner 
may  have  been  disqualified  from  voting  at  the  election,  he  was 
not  disqualified  from  instituting  proceedings  to  set  aside  the 
election,  if  it  was  voidable ;  for  by  the  same  section  of  the  Code, 
"any  absent  or  other  stockholder"  is  authorized  to  institute 
such  a  proceeding.  Therefore,  as  a  stockholder  of  the  corpora- 
tion, the  petitioner  had  legal  capacity  to  institute  the  proceeding 
commenced  on  the  29th  of  September,  1881. 

It  is  urged,  however,  that  even  if  the  petitioner  had  the 
capacity  to  sue,  the  proceeding  was  improperly  commenced  in 
the  Superior  Court,  because  section  312  of  the  Civil  Code,  upon 
which  the  proceeding  is  founded,  only  authorized  the  filing  of  a 
petition  in  the  District  Court  to  set  aside  a  voidable  election; 
and  as,  at  the  time  of  the  commencement  of  the  proceeding, 
there  was  no  District  Court,  and  no  law  which  authorized  the 
filing  of  such  a  petition  in  the  Superior  Court,  the  proceeding 
was  improperly  commenced  in  the  Superior  Court. 

The  Constitution  of  1879  abolished  the  District  Court,  but 
at  the  same  time  it  created  the  Superior  Court,  and  conferred 
upon  it  the  same  equity  jurisdiction  which  had  been  formerly 
conferred  upon  and  was  exercised  by  the  District  Court.  Sitting 
as  a  court  of  equity,  therefore,  the  Superior  Court  had  jurisdic- 
tion to  inquire  into  the  validity  of  an  election  and  to  set  it  aside, 
if  it  had  not  been  made  in  conformity  to  law,  whether  the  statute 
conferred  it  or  not.  {Brown  v.  Pacific  M,  S,  Co.  5  Blatchf. 
525;  Walker  v.  Deveraux,  4  Paige,  225;  Webb  v.  Ridgely,  38 
Md.  36i.)  The  abolition  of  the  District  Court  did  not  destroy 
or  affect  the  right  to  invalidate  a  voidable  election.  The  remedy 
still  existed  in  favor  of  any  one  aggrieved,  and  was  enforcible  by 
him  in  any  court  of  competent  jurisdiction  of  the  subject-matter. 
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It  is  next  claimed  that  the  election  was  valid,  and  that  the 
court  erred  in  holding  it  to  be  invalid. 

According  to  the  finding  of  the  court,  the  election  was  called 
"pursuant  to  a  notice,  which  was,  in  all  respects,  published 
according  to  law  ^' ;  and  at  the  proper  time  and  place  for  hold- 
ing the  election,  a  majority  of  the  stockholders  of  the  subscribed 
capital  stock  of  the  corporation  met  and  organized  and  pro- 
ceeded to  elect  seven  directors.  The  records  of  the  election 
show : — 

*' After  some  discussion  the  following  motion  was  made  and 
seconded:  That  the  stockholders  of  the  Central  California 
Colony  Water  Company  proceed  to  the  election  of  officers  of 
the  said  Central  California  Colony  Water  Company  in  the 
manner  provided  in  the  constitution  of  said  company. 

"  Carried,  sixty-two  to  ten." 

And  the  court  finds  that  the  manner  of  conducting  the  election 
was  this : — 

**  That  prior  to  taking  any  vote  in  said  election,  the  majority 
of  said  stockholders  adopted  a  resolution  to  the  following  effect : 
.  That  seven  (7)  ballots  should  be  taken  for  directors;  that  each 
stockholder  should  vote  on  each  of  said  ballots  for  one  person 
and  no  more;  and  that  the  person  receiving  the  majority  of  the 
votes  cast  on  each  ballot  should  be  declared  elected  director  for 
the  ensuing  year." 

In  this  way  seven  separate  ballots  were  taken  in  succession, 
and  on  each  ballot  the  candidate  receiving  the  highest  number 
of  the  votes  cast  was  declared  a  director,  until  seven  directors 
were  chosen. 

A  large  number  of  stockholders  present,  including  the  peti- 
tioner, protested  against  the  adoption  of  the  resolution  and  the 
manner  of  conducting  the  election,  and  the  court  finds,  as  fact, 
that  they  "  demanded  to  be  allowed  to  cumulate  their  respective 
votes  on  one  or  more  persons  for  directors,  but  that  they  were 
not  permitted  so  to  do,  and  were  prevented  from  so  doing  by 
said  resolution  " ;  and  as  law, "  that  the  election  was  not  had  in 
accordance  with  the  provisions  of  article  ii.,  chapter  1,  part  4, 
of  the  Civil  Code  of  the  State  of  California,  and  that  said  elec- 
tion was  and  is  illegal  and  void." 

The  decision  is  predicated  upon  the  fact  that  the  petitioner  and 
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others  as  qualified  voters  at  the  election  had  the  right,  under  the 
charter  of  the  corporation,  to  cumulate  their  votes  upon  any  one 
candidate,  or  distribute  them  upon  two  or  more  candidates;  and 
that  they  were  deprived  of  this  right  by  the  adoption  of  the 
resolution  and  by  the  manner  of  conducting  the  election. 

Section  12  of  article  xii.  of  the  Constiution  of  1879  reads 
thus— 

"In  all  elections  for  directors  or  managers  of  corporations 
every  stockholder  shall  have  the  right  to  vote,  in  person  or  by 
proxy,  the  number  of  shares  of  stock  owned  by  him  for  as  many 
persons  as  there  are  directors  or  managers  to  be  elected,  or  to 
cumulate  said  shares  and  give  one  candidate  as  many  votes  as 
the  number  of  directors  multiplied  by  the  number  of  his  shares 
of  stock  shall  equal,  or  to  distribute  them,  on  the  same  principle, 
among  as  many  candidates  as  he  shall  think  fit;  and  such 
directors  or  managers  shall  not  be  elected  in  any  other  manner, 
except  that  members  of  co-operative  societies,  formed  for  agri- 
cultural, mercantile,  and  manufacturing  purposes,  may  vote  on 
all  questions  affecting  such  societies  in  manner  prescribed  by 
law.'' 

This  section  is  understood  to  confer  upon  the  individual  stock- 
holder, entitled  to  vote  at  an  election,  the  right  to  cast  all  the 
votes  which  his  stock  represents,  multiplied  by  the  number  of 
directors  to  be  elected,  for  a  single  candidate,  should  he  think 
proper  to  do  so.  So  that  the  petitioner,  as  the  representative  of 
a  single  share  of  stock,  if  qualified  under  the  charter  of  the  com- 
pany to  vote,  was  entitled  to  cast  seven  votes  for  any  one  of  the 
candidates  for  the  oflBce  of  director,  or  to  distribute  them  among 
any  two  or  more  candidates.  In  that  way  a  minority  of  the 
stockholders  would  be  enabled  to  secure  representation  upon  the 
board  of  directors  by  electing  one  or  more  of  the  directors. 
Such,  doubtless,  was  the  object  of  the  provision;  and  the  rule 
was  considered  of  suflBcient  importance  as  to  make  it  part  of  the 
organic  law. 

Under  this  rule  a  corporation  holding  an  election  for  directors 
is  bound  to  follow  the  constitutional  mode.  It  has  no  power, 
by  resolution  or  otherwise,  to  adopt  any  other.  And  when  an 
election  for  directors  has  been  properly  called,  each  qualified 
stockholder  present  has  the  same  right,  in  exercising  his  power 
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of  voting  for  directors,  to  vote,  at  one  time,  the  number  of  shares 
in  his  name,  for  the  whole  number  of  directors  to  be  elected,  or 
to  cumulate  his  shares  by  voting  for  one  candidate  for  director, 
as  many  votes  as  shall  equal  the  number  of  his  shares  multiplied 
by  the  number  of  directors  to  be  elected,  or  by  distributing  them^ 
upon  the  same  principle,  among  as  many  candidates  for  directors 
as  he  shall  think  fit. 

We  think  tlie  power  thus  conferred  upon  a  corporate  elector 
can  only  be  exercised  according  to  tlie  constitutional  provision 
by  allowing  him  to  cast  his  ballot  singly,  cumulatively,  or  dis- 
tributively,  at  one  time,  for  the  election  of  directors.  For  if  but 
one  director  at  a  time  be  balloted  for,  a  majority  of  the  stock- 
holders could,  by  combining,  cumulate  their  votes  each  time 
upon  a  single  candidate  and  elect  him;  and  by  thus  shaping 
and  controlling  the  manner  of  the  election,  it  would  be  in  the 
power  of  the  majority  of  the  stockholders  to  virtually  cancel  the 
votes  of  the  minority  and  deprive  them  of  their  rights  to  repre- 
sentation on  the  board  of  directors. 

Judgment  and  order  aflfirmed. 

Eoss,  J.,  and  McKinstry,  J.,  concurred. 


[No.   0783.— Department  One.— September  28,  1885.] 
W.  F.  GOAD,  Appellant,  v.  LINA  MOULTON  et  al., 
Eespondents. 

Deed — Form  and  Effect — Consideration — Hindering  and  Delating 
Creditors — Thecal  Title. — No  consideration  need  be  expressed  in 
a  deed  of  conveyance  in  order  to  give  it  effect,  nor  is  it  material 
that  the  deed  was  intended  to  hinder  and  delay  creditors,  so  far 
as  its  sufficiency  to  pass  the  legal  tile  is  concerned. 

M.\RRiED  Woman — Capacity  to  Contract — Promibsobt  Note — ^Holdkb 
FOR  Value. — In  this  State,  a  married  woman  may  enter  into  any 
engagement  or  transaction  respecting  property,  which  4t  i¥Ould  be 
competent  for  an  unmarried  w^oman  to  enter  into,  and  her  capacity 
in  this  respect  extends  to  the  making  of  a  promissory  note  for  a 
consideration  or  the  accommodation  of  another  person;  and  such 
a  note  may  be  enforced  by  a  holder  for  value  against  her  separate 
estate,  though  taken  by  him  with  notice  of  the  circumstances 
under   which   it   was  given. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Colusa,  and  from  an  order  refusing  a  new  trial. 
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The  facts  are  stated  in  the  opinion. 

U.  M.  Alhery,  for  Appellant. 

Consideration  ne^d  not  be  expressed  in  a  deed.  (3  Wash. 
Beal  Prop.  3d.  ed.  p.  320,  and  cases  cited ;  Campbell  v.  Whitson, 
18  Am.  Rep.  555;  Den  v.  Hawks,  5  Ired.  30;  Cathcart  v. 
Robinson,  5  Peters,  264 ;  Miller  v.  MarcJcle,  21  111.  152 ;  Lara- 
bee  V.  Carlton,  53  Me.  211;  Boone  on  Real  Prop.  §292).  A 
voluntary  conveyance  made  without  consideration,  and  to  defraud 
creditors,  is  good  as  between  the  parties.  (1  Story  Eq.  Juris. 
§  371,  and  cases  cited;  Campbell  v.  Whitson,  supra;  Coward  v. 
Waters,  98  Mass.  599;  Boone  on  Real  Prop.  §292,  and  cases 
cited.)  A  married  woman  in  this  State  can  contract  with  the 
same  binding  force  as  if  she  were  a  femme  sole.  (Wood  v. 
Orford,  52  Cal.  412;  Marlow  v.  Barlew,  53  Cal.  459;  Carian 
V.  David,  18  Xev.  310.) 

Hart  &  White,  for  Respondents. 

B^xciiER,  C.  C. — This  is  an  action  upon  a  promissory  note, 
made  by  the  defendant  Lina  Moulton  to  the  defendant  D.  L. 
Moulton,  and  by  him  indorsed  to  the  plaintiff. 

The  case  was  tried  before  a  jury,  and  the  verdict  and  judgment 
were  in  favor  of  the  defendants. 

The  plaintiff  moved  for  a  new  trial,  and  his  motion  was 
granted  as  to  the  defendant  D.  L.  Moulton,  and  denied  as  to 
the  defendants  Lina  and  L.  F.  Moulton. 

The  plaintiff  appeals  from  the  judgment  and  the  order  in  so 
far  as  it  denied  his  motion  for  a  new  trial,  and  the  defendant 
D.  L.  Moulton  appeals  from  the  order  granting  a  new  trial  as 
to  him. 

By  their  answer  the  defendants  alleged  that  the  defendant 
D.  L.  Moulton,  being  at  the  time  financially  embarrassed,  was 
advised  by  the  plaintiff,  who  was  his  attorney,  for  the  purpose 
and  with  the  intent  to  delay  his  creditors,  to  transfer  and  convey, 
without  consideration,  all  his  property  to  the  defendant  Lina, 
and  that  she  should  hold  the  same  until  a  settlement  was  made 
with  his  creditors,  or  until  their  claims  should  be  barred  by  the 
Statute  of  Limitations,  and  then  reconvey  it;  that  the  plaintiff 
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further  advised  and  directed  that  in  order  that  it  might  appear 
that  a  proper  and  sufficient  consideration  for  the  transfer  of  the 
property  had  been  paid,  and  that  the  transfer  had  been  made  in 
good  faith  and  not  to  hinder  and  delay  creditors,  the  note  in 
suit  should  be  made  and  indorsed  and  then 'left  with  him;  that 
in  pursuance  of  the  plaintiff^s  advice,  the  defendant  D.  L.  Moul- 
ton conveyed  his  property  to  the  defendant  Lina,  and  then  the 
note  was  made,  indorsed,  and  given  to  the  plaintiff,  but  without 
any  consideration  therefor,  and  with  the  express  understanding 
and  agreement  that  it  should  never  be  presented  for  payment. 

At  the  trial  it  appeared  that  the  defendant  Lina  was  the 
daughter  of  defendant  D.  L.,  and  the  wife  of  defendant  L.  F. 
Moulton,  and  that  she  and  her  husband  resided  on  a  farm, 
distant  somewhere  between  twelve  and  twenty  miles  from  the 
land  conveyed  to  her  by  her  father,  and  that  in  December,  1880, 
she  had  conveyed  the  land  so  conveyed  to  her  to  one  Harris, 
for  the  expressed  consideration  of  $16,000. 

D.  L.  Moulton  was  called  as  a  witness  for  the  defendants  and 
testified  substantially  to  all  the  facts  set  up  in  the  answer,  and 
then  against  the  objection  of  the  plaintiff  was  permitted  further 
to  testify  that  he  never  delivered  possession  of  any  property 
under  the  deed  to  Lina,  and  that  she  never  received  any  benefit 
from  the  sale  of  the  land,  and  never  got  any  property  out  of  the 
whole  transaction. 

The  foreman  on  the  ranch  of  the  defendant  L.  F.  Moulton 
was  then  called  as  a  witness,  and  referring  to  the  land  conveyed 
to  defendant  Lina,  was  asked:  ^^Now  state  whether  or  not 
that  land  ever  came  under  the  dominion  or  control,  or  whether 
any  occupation  or  exercise  of  control  or  use  of  that  land  was 
had  by  Mrs.  Lina  Moulton?^'  And  again  he  was  asked: 
^^Was  anything  said  to  you,  or  did  you  ever  have  any  direc- 
tions from  any  one  there  —  Mr.  Moulton  or  Mrs.  Moulton  — 
respecting  any  action  to  be  taken  regarding  this  particular 
land?^' 

Harris,  the  purchaser  of  the  land,  was  also  called  as  a  witness, 
and  referring  to  the  land  conveyed  to  him  by  defendant  Lina, 
was  asked:  *^Did  you  find  her  in  possession  of  that  property 
when  you  went  there  ?  '^ 

These  questions  were  all  objected  to  by  the  plaintiff  as  irrel^ 
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vant,  incompetent,  and  immaterial,  and  the  objections  were 
overruled  and  exceptions  taken. 

The  plaintiff  was  called  as  a  witness  in  his  own  behalf^  and 
testified  that  he  was  not  the  attorney  of  the  defendants,  and 
that  he  did  not  advise  the  making  of  the  conveyance  to  defend- 
ant Lina,  or  know  of  its  being  made  till  some  time  after  its 
execution;  that  D.  L.  Moulton  was  indebted  to  witness  and 
witness  was  urging  payment;  that  Moulton  told  witness  he  had 
conveyed  his  land  to  Lina,  and  that  she  owed  him  $^,600  for 
the  purchase  money;  that  Moulton  asked  witness  to  accept  her 
note  in  payment,  and  he  agreed  to  do  so;  that  the  note  was 
accepted  by  him  in  good  faith  in  payment  of  an  indebtedness 
of  an  equal  amount,  the  evidences  of  which  were  at  the  time 
surrendered  and  canceled;  and  that  it  was  never  agreed  or  under- 
stood that  the  note  was  not  to  be  presented  and  paid  at  its 
maturity. 

It  is  very  evident,  v/e  think,  that  the  court  erred  in  admitting 
the  testimony  objected  to. 

The  deed  to  defendant  Lina  was  a  good  and  operative  deed, 
notwithstanding  no  consideration  was  expressed  in  it  (§§  1092, 
1614,  Civ.  Code;  2  Hilliard  on  Real  Property,  3d  ed.  291), 
and  it  passed  the  legal  title  of  the  property  to  her,  whether  it 
was  made  to  hinder  and  delay  creditors  or  not. 

She  had  power  to  make  her  promissory  note  for  a  part  or  all 
the  purchase  money,  and  to  obligate  herself  for  its  payment,  and 
a  note  so  made,  in  the  hands  of  an  innocent  purchaser  for  value 
before  its  maturity,  is  valid  and  binding  upon  her,  whatever  may 
have  been  the  arrangement  between  herself  and  her  father  about 
its  payment. 

The  real  issues  before  the  jury  were :  Did  the  plaintiff  receive 
the  note  in  suit  without  consideration  and  knowing  it  was  not 
to  be  paid,  as  testified  to  by  D.  L.  Moulton,  or  did  he  receive  it 
in  good  faith  and  for  its  face  value,  and  expecting  it  to  be  paid 
at  its  maturity,  as  testified  to  by  him  ? 

Upon  these  issues  the  testimony  objected  to  was  wholly  irrele- 
vant and  immaterial,  and  tended  to  mislead  the  jury. 

At  the  request  of  the  defendants  the  court  instructed  the  jury 
as  follows : — 

"  If  the  jury  believe  from  the  evidence  that  the  note  sued  on, 
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and  introduced  in  evidence,  was  executed  by  Mrs.  Lina  Moulton, 
for  the  accommodation  of  D.  L.  Moulton  merely,  and  without 
consideration,  and  that  at  the  time  she  was  a  married  woman, 
and  that  the  plaintiff  knew  such  facts,  then  he  cannot 
recover." 

The  instruction  in  effect  told  the  jury  that  if  Mrs.  Moulton 
was  a  married  woman,  and  without  consideration  executed  the 
note  for  the  accommodation  of  D.  L.  Moulton,  and  the  plaintiff 
knew  these  facts,  then  their  verdict  must  be  for  the  defendants. 
This  was  error. 

In  this  State  a  married  woman  may  enter  into  any  engage- 
ment or  transaction  respecting  property  which  she  might  if 
unmarried.  (§  158,  Civ.  Code.)  A  promissory  note  is  an 
engagement  respecting  property  which  a  married  woman  may 
make,  though  it  can  be  enforced  only  as  against  her  separate 
property.  (Marlow  v.  Barlew,  53  Cal.  456;  Alexander  v. 
Bouton,  55  Cal.  15.) 

If  Mrs.  Moulton  had  been  unmarried  she  could  have  made  a 
promissory  note  for  the  accommodation  of  her  father,  without 
receiving  any  consideration  for  so  doing,  and  the  note  so  made, 
in  the  hands  of  one  who  received  it  for  value,  would,  beyond 
question,  have  been  valid  and  binding  upon  her,  though  the 
holder  knew  how  and  why  it  was  made. 

But  the  fact  that  she  was  married  does  not  at  all  change  the 
rule  or  limit  her  power  in  this  respect. 

It  does  not  appear  why  the  court  below  granted  the  motion 
for  new  trial  as  to  the  indorser  of  the  note  and  denied  it  as  to 
the  maker.  There  was  no  reason  for  granting  it  as  to  one  and 
not  the  other,  except  that  defendant  Lina  was  a  married  woman, 
and,  therefore,  as  claimed  by  counsel,  not  bound  by  her  note. 
Being  bound  by  it,  as  we  have  seen,  if  the  testimony  was  insuf- 
ficient to  justify  the  verdict  as  to  one,  it  was  equally  so  as  to 
both,  and  the  new  trial  should  have  been  granted  as  to  both. 

In  our  opinion  the  judgment  and  order  as  to  defendant  Lina 
Moulton  should  be  reversed  and  the  cause  remanded  for  a  new 
trial,  and  the  order  as  to  defendant  D.  L.  Moulton  should  be 
affirmed. 

FooTE,  C,  and  Searls,  C,  concurred. 
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The  Court. — For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  as  to  defendant  Lina  Moulton  are  re- 
versed and  cause  remanded  for  a  new  trial,  and  the  order  as  to 
D.  L.  Moulton  is  affirmed. 

Hearing  in  Bank  denied. 


[No.  9911.     Department  Two.— September  28,   1885.] 

LEWIN,  Respondent,  v,  W.  E.  HOPPING,  Appellant. 

Transfer  of  Personal  Property — Consideration — Change  of  Pos- 
session.— A  transfer  of  personal  property,  in  consideration  of  a 
promise  by  the  transferee  to  use  it  for  a  public  purpose,  in  such  a 
manner  that  the  transferrer  will  derive  pecuniary  profit  from  its 
use,  is  good  as  against  the  creditors  of  the  transferrer,  if  accom- 
panied by  an  actual,  immediate,  and  continued  change  of  possession. 

Appk4L  from  a  judgment  of  the  Superior  Court  of  Shasta 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Clay  W.  Taylor,  and  L.  Tf .  Frisbie,  for  Appellant. 

Edward  Sweeney,  and  Chvpman  &  Garter,  for  Respondent. 

FooTE,  C. —  Action  of  claim  and  delivery.  The  plaintiff 
obtained  judgment  for  the  return  of  a  certain  wire  rope,  or  its 
value,  which  had  been  seized  in  attachment  by  the  defendant,  as 
sheriff  of  Shasta  County,  at  the  suit  of  Chappel  and  Houston 
against  one  Joseph  Waugh. 

It  appears  that  the  plaintiff,  being  requested  by  a  large  num- 
ber of  the  citizens  of  that  county,  had  raised  money  by  subscrip- 
tion from  divers  individuals,  to  complete  a  road  to  a  certain 
point  on  tlie  Sacramento  River.  That  as  an  incident  to  that 
object,  and  as  a  part  of  the  scheme,  it  was  found  advantageous 
to  establish  a  ferry  across  said  river  at  a  place  where  a  railroad 
could  be  reached,  and  this  was  where  one  Waugh  kept  a  hotel. 
He  possessed  a  certain  wire  rope,  suitable  for  such  a  purpose 
and  TiCwin  visited  him  and  proposed  to  obtain  it  from  him  (on 
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hifi  own  behalf  and  that  of  these  public-spirited  citizens)  as  an 
aid  to  accomplish  the  end  in  view. 

Waugh,  for  the  consideration  that  his  hotel  would  thereby 
receive  increased  patronage  from  the  traveling  public,  and  him- 
self derive  pecuniary  benefit,  and  that  a  boat  would  be  built  by 
Lewin  and  those  he  represented,  so  that  a  ferry  would  be  estab- 
lished, agreed  to  let  the  rope  be  used  as  desired  by  Lewin,  and 
to  make  a  permanent  transfer  of  it  for  that  express  purpose. 
This  he  at  once  did,  giving  a  written  order  therefor  to  Lewin, 
who  took  possession  and  control  of  and  removed  it  to  a  ware- 
house, and  left  it  there  subject  to  his  disposition.  It  remained 
in  this  situation  for  nearly  a  month  before  it  was  seized  in 
attachment. 

Some  days  after  this  transfer,  but  before  the  attachment  levy, 
the  board  of  supervisors  of  Shasta  County  subscribed  $300 
towards  aiding  in  the  establishment  of  the  ferry  as  a  free  and 
public  one,  and  made  an  order,  upon  a  petition  of  certain  citi- 
zens asking  that  such  a  one  be  established  at  that  point,  that  the 
franchise  should  be  granted  as  prayed  for,  but  for  the  conven- 
ience of  having  some  individual  to  take  out  a  license,  they  gave 
it  to  Waugh,  although  he  had  not  petitioned  therefor.  Lewin 
had  possession  all  this  time  of  the  rope,  and  was  proceeding  to 
get  the  ferry  ready  for  use  when  the  attachment  was  levied  on 
the  property  in  dispute,  and  although  he  claimed  it  as  his  own. 
it  was  taken  and  is  still  withheld  from  him,  and  he  instituted 
this  action  to  recover  it. 

It  is  urged  by  the  appellant  that  Lewin  had  no  title  or  right 
of  possession  to  the  property ;  that  it  was  a  gift  from  Waugh  to 
unknown  persons,  and  in  fraud  of  the  rights  of  creditors. 

Tlie  intention  of  the  parties  to  this  transaction,  as  gathered 
from  the  evidence,  was  to  establish  a  ferry  at  a  given  point, 
from  which  mutual  benefits  would  flow  to  them.  Lewin  was 
one  of  a  number  of  persons  who,  although  their  names  are 
undisclosed,  it  would  seem,  could  easily  be  identified,  who  upon 
their  part  had  agreed  to  use  ther  money  in  building  a  boat,  and 
preparing  the  other  things  necessary  to  carry  on  the  ferry  as  a 
free  and  public  one.  This  agreement  being  communicated  to 
Waugh,  he,  because  of  the  promise  on  their  part  to  fulfill  it,  and 
because  he  expected  to  realize  pecuniary  profit  therefrom,  trans- 
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ferred  to  the  possession  and  control  of  Lewin,  for  the  purpose 
specified,  the  custody,  control  of,  and  property  in  the  rope.  To 
Iiis  title  and  right  of  possession,  no  condition,  mutual  or  preced- 
ent, was  expressly  attached,  but  actual,  immediate,  and  con- 
tinued change  of  possession  was  given  him  of  the  property,  and 
such  possession  was  maintained  up  to  the  time  of  the  levy  of 
the  attachment,  a  period  of  nearly  a  month. 

According  to  the  testimony  of  Lewin,  which  is  undisputed,  he, 
for  himself  and  those  acting  with  him,  was  proceeding  with  "  the 
erection  of  the  ferry''  at  the  time  the  defendant  made  the 
seizure  in  attachment. 

It  would  seem,  therefore,  as  if  between  Waugh  and  the  plaint- 
iff and  those  acting  with  him,  the  conditions  of  the  transfer  were 
being  complied  with,  that  the  consideration  for  it  was  suflScient, 
and  that  there  was  no  fraud  or  attempt  to  hinder  or  delay  credit- 
ors shown  by  the  record;  and  that  Waugh  had  parted  with 
his  title  and  right  of  possession  to  the  property  in  good  faith, 
and  in  such  manner  as  to  bar  him  from  bringing  an  action  of 
claim  and  delivery  against  the  plaintiff. 

The  findings  are  sufficient  and  are  supported  by  the  evidence. 

There  is  no  error  shown  by  the  record,  and  the  judgment  and 
order  should  be  affirmed. 

Sealrs,  C,  and  Belcher,  C.  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.  9983.    Department  Two,— September  28,  1886.] 
PAUL  SHIRLEY  et  al..  Respondents,  v.  IRA  BISHOP 
ET  AL.,  Appellants. 

Navigable  Streak — Public  Highway — Water  Front  of  Benigia — 
Right  of  Owner  to  Free  Access. — ^The  navigable  waters  of  the 
Straits  of  Carquinez,  adjoining  the  permanent  water  front  of  the 
city  of  Benicia,  as  established  by  the  act  of  March  21,  1868,  are  a 
public  highway;  and  an  owner  of  land,  the  boundary  of  which 
forms  a  part  of  the  water  front,  has  a  vested  right  of  free  access 
to  such  highway,  of  which  he  cannot  be  deprived  without  compen- 
sation. 

Id. — Wharf — Nuisance — Injunction. — ^The  erection  of  a  wharf  ma- 
terially obstructing  such  access  will  be  enjoined  as  a  nuisance. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Solano 
County. 

The  wharf  of  the  defendants  was  being  constructed  under 
the  authority  of  a  franchise  granted  by  the  board  of  trustees 
of  the  city  of  Benicia.  The  further  facts  are  stated  in  the 
opinion 

J,  F.  Wendell,  and  J.  &  J,  C.  Lynch,  for  Appellants. 

Plaintiffs  had  no  vested  right  which  could  be  impaired  by  the 
construction  of  the  defendant's  wharf.  Angell  on  Tide  Waters, 
45,  66,  75,  206;  Morgan  v.  King,  35  N.  Y.  458;  Ex  paHe 
Jennings,  6  Cowen,  518 ;  More  v.  Massini,  37  Cal.  435 ;  Wood 
on  Nuisance,  538;  3  Kent  Com.  §427;  2  Edm.  on  Injunc- 
tions, 272;  Eldridge  v.  Cowell,  4  Cal.  80;  People  v.  Davidson, 
30  Cal.  379 ;  Guy  v.  Hemiance,  5  Cal.  73 ;  Ward  v.  Mulford, 
32  Cal.  365 ;  Rondell  v.  Fay,  32  Cal.  354 ;  People  v.  Morrill, 
26  Cal.  358 ;  Teschemacher  v.  Thompson,  18  Cal.  22 ;  Middletown 
V.  Pritchard,  3  Scam.  500;  37  Am.  Dec.  112;  Gariii  v.  Cham- 
bers,  3  Ohio,  495.)  Plaintiffs  are  not  entitled  to  an  injunction. 
(Gould  on  Waters,  §123;  Bigley  v.  Nunan,  53  Cal.  403;  Aram 
V.  Shallenberger,  41  Cal.  449 ;  George  v.  N.  P.  T.  Co.  50  Cal. 
689;  Jarvis  v.  S.  C.  R,  R.  Co.  52  Cal.  438.) 

Stanly,  Stoney  &  Hayes,  and  L.B.&S.Mizner,  for  Respondents. 

The  navigable  waters  adjoining  the  land  of  the  plaintiffs  were 
a  public  highway  to  which  they  had  a  vested  right  of  free  access, 
and  of  which  they  could  not  be  deprived  without  compensation 
being  first  paid.  (Const,  of  Cal.  art.  i.  §14;  Reardon  v.  San 
Francisco,  66  Cal.  492 ;  Conniff  v.  San  Francisco,  67  Cal.  45 ; 
Schulte  v.  N.  P.  r.  Co.  50  Cal.  592 ;  Plane  v.  Klumplce,  29  Cal. 
156;  Lackland  v.  R.  R.  Co.  30  Mo.  180.)  An  injunction  lies 
to  restrain  the  erection  of  the  wharf.  {Thornton  v.  Grant,  10 
R.  I.  477;  Gray  v.  Bartleit,  20  Pick.  186;  Frink  v.  Lawrence, 
20  Conn.  121;  32  Am.  Dec.  208.) 

PooTE,  C. — Action  to  prevent  the  construction  of  a  wharf 
and  to  cause  the  removal  of  a  portion  thereof  already  constructed. 
The  plaintiffs  recovered  judgment, there  was  no  motion  for  a  new 
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trial,  and  the  cause  comes  to  this  court  on  the  judgment  roll 
alone. 

Upon  all  material  issues  made  by  the  pleadings,  the  findings 
were  sufficient. 

Among  other  facts  it  appears  by  the  record  that  the  plaintiffs 
are  the  owners  of  a  block  of  land  in  the  city  of  Benicia,  which 
is  bounded  on  the  east  by  the  navigable  waters  of  the  Straits  of 
Carquinez;  that  by  an  act  of  the  legislature  of  this  State, 
approved  March  21,  1868,  "a  permanent  water  front  of  the 
city  of  Benica  was  established  " ;  that  by  said  act  the  easterly  line 
of  lots  10  and  14  of  said  block  of  land  were  declared  to  be  a  part 
of  said  permanent  water  front ;  that  the  defendants  were  attempt- 
ing to  build  a  wharf  out  into  the  Straits  of  Carquinez,  which  if 
constructed  would  approach  to  within  about  three  feet  of  the 
easterly  line  of  lots  10  and  1-i  of  plaintiff's  block  of  land,  and 
would  run  parallel  with  such  line  for  about  sixty  feet,  would  be 
an  obstruction  to  the  free  use  by  plaintiffs  of  said  block  of  land, 
and  permanently  interfere  with  the  comfortable  enjoyment 
thereof.  It  would  be  a  nuisance  to  the  plaintiffs  and  their  said 
property,  and  inflict  on  them  serious  and  irreparable  injury; 
that  the  piles  already  driven  by  the  defendants  at  the  time  of 
the  commencement  of  the  action,  and  of  the  restraining  order 
issued  by  the  court  below,  constitute  a  material  interference  with 
the  enjoyment  by  the  plaintiffs  of  their  said  property,  and  was, 
and  is,  and  if  not  restrained  will  continue  to  be,  a  nuisance  to 
them  and  said  property. 

There  was  no  compensation  "  first  made  or  paid  "  plaintiffs  for 
the  damages  to  their  said  property,  as  should  have  been  done  in 
order  to  meet  the  requirements  of  section  14,  article  i.,  of  the 
Constitution  of  California.  {Rear don  v.  San  Francisco,  QQ  Cal. 
492.)  The  wharf  if  built  by  defendants  as  contemplated  would 
deprive  the  plaintiffs  of  ingress  and  egress  to  and  from  their 
lots  and  the  navigable  waters  of  the  State. 

On  the  eastern  side  of  said  lots  the  navigable  waters  of  the 
Straits  of  Carquinez  are  a  public  highway.  (Pol.  Code,  §  23-48.) 
The  free  access  to  that  public  water  highway  was  a  vested  right 
and  privilege  that  belonged  to  the  plaintiffs,  and  of  which  they 
could  not  be  deprived  in  the  manner  claimed  as  legal  in  this  con- 
tention.    (Pol.  Code,  §2919;  SchiUte  v.  N.  P.  T.  Co.  50  Cal. 
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592;  Blanc  v.  Klumpke,  28  Cal.  156;  Sackland  v.  N.  M.  R.  R. 
Co.  31  Mo.  181 ;  Gould  on  Waters,  §§  123,  124,  149,  150,  154, 
and  cases  there  cited.) 

If  the  wharf  of  the  defendants  could  be  built  and  was  allowed 
to  stand,  it  would  preclude  the  plaintiffs  from  building  any 
wharf  as  to  sixty  feet  of  their  water  front,  declared  such  by  law, 
and  would  prevent  ingress  an  egress  of  vessels  from  a  wharf 
previously  built  by  them  on  another  portion  of  their  water  front, 
of  said  block  of  land,  and  this  effect  upon  their  land  in  the 
absence  of  all  compensation  would,  if  not  prevented,  result  in 
injury  grievous  and  irreparable,  from  which  as  threatened  they 
should  have  relief. 

It  clearly  appears  by  the  findings  that  the  defendants  were 
creating  a  nuisance  in  the  navigable  waters  of  the  State.  (Civ. 
Code.  §3479;  Blanc  v.  Klumpke,  29  Cal.  156.) 

Under  the  circumstances  of  this  case,  it  is  not  legal  or  equi- 
table to  construct  and  maintain  the  wharf  as  contended  for  by  the 
defendants ;  it  would  be  in  disregard  of  private  rights,  and  result 
in  great  and  irreparable  damage  to  private  property,  without 
compensation,  for  an  ostensible  public  use. 

There  are  other  questions  which  arise,  but  it  is  unnecessary  to 
discuss  or  decide  them.  It  has  been  our  care  to  examine  all  the 
many  authorities  cited  by  counsel  on  both  sides  of  this  contro- 
versy, which  were  attainable,  and  we  have  read  with  attention 
their  very  exhaustive  briefs,  but  we  are  unable  to  perceive  in 
either  anything  which  seriously  militates  against  the  views  we 
have  expressed  as  being  conclusive  of  this  case. 

The  judgment  of  the  court  below  should  be  affirmed. 

Seari.8,  C,  and  Belcher,  C.  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 

Hearing  in  Bank  denied. 
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[No.  7275.     In  Bank.— September  28,  1885.] 

JAMES   F.   HIBBERD  et  al.,  Respondents,  v.  JOHN 
SMITH  ET  AL.,  Appellants. 

Deed^When  Takes  Effect — Delivebt — Intent. — A  written  instru- 
ment in  the  form  of  a  conveyance  of  land  does  not  take  effect  aa  a 
deed  until  it  is  delivered  with  the  intent  that  it  shall  so  operate. 

Id. — What  Constitutes  Delivery. — What  constitutes  delivery  is  chiefly 
a  question  of  fact,  but  a  delivery  is  not  complete  until  the  |^antor 
has  so  dealt  with  the  instrument  as  to  lose  all  control  over  it;  and 
whether  he  has  done  so  depends  upon  the  intent  to  be  deduced  from 
all  the  surrounding  circumstances. 

Id. — Deuvert  to  Stranger — Assent  of  Grantee — Presumption. — The 
delivery  of  a  deed  to  a  stranger  for  the  benefit  of  the  grantee  is 
deemed  to  be  a  constructive  delivery  to  the  latter  only  when  his  as- 
sent thereto  or  facts  which  authorize  a  presumption  of  such  assent 
are  shown. 

Id. — Deed— When  not  Presumed  Beneficial — Consideration. — A  deed 
purporting  on  its  face  to  be  executed  for  the  consideration  of  $5,000 
will  not  be  presumed  beneficial  to  the  grantee,  in  the  absence  of 
any  evidence  that  the  consideration  has  been  paid. 

Id. — Judgment  Lien  Acquired  before  Assent  of  Grantee. — Where  a 
deed  presumptively  beneficial  to  the  grantee  is  delivered  to  a  third 
person  for  his  use,  without  his  knowledge  or  prior  authorization, 
the  subsequent  assent  of  the  grantee  to  the  delivery  will  not  oper- 
ate to  defeat  the  lien  of  a  judgment  creditor  of  the  grantor  which 
attached  to  the  premises  sought  to  be  conveyed  after  the  date  of 
the  delivery  and  before  the  assent  of  the  grantee. 

Execution  Sale — Title  of  Purchaser — Return  of  Sheriff — Rela- 
tion— Priority. — On  a  sale  of  land  under  an  execution,  the  title  of 
the  purchaser  does  not  depend  on  the  sheriff's  return  to  the  writ. 
The  title  relates  back  to  and  takes  priority  from  the  date  of  the 
judgment  lien,  and  not  from  the  date  of  any  real  or  pretended 
statutory  levy. 

APPE.VL  from  a  judgment  of  the  late  District  Court  of  the 
Fourth  Judicial  District,  and  from  an  order  of  the  Superior 
Court  of  the  city  and  county  of  San  Francisco  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  S.  Brooks,  T,  H.  Ilittel,  C.  T.  Botts,  S,  W,  Holladay,  Moses 
0.  Cobb,  John  W.  Dwinelle,  and  John  Currey,  for  Appellants. 

The  delivery  of  the  deed  under  which  the  defendants  claim 
to  Aughinbaugh,  for  the  use  and  benefit  of  E.  S.  Chipman, 
operated  to  pass  the  title  at  the  time  of  the  delivery  to  the 
former.  (Schroeder  v.  Ourney,  73  X.  Y.  430;  Everett  v,  Everett, 
48  N.  Y.  218 ;  Cecil  v.  Beaver,  28  Iowa,  241 ;  Tallman  v.  Cooke, 
39  Iowa,  402;  Mather  v.  Corliss,  103  Mass.  568;  Jones  V. 
Swayze,  42  N.  J.  L.  279 ;  Ruckman  v.  Ruckman,  33  N.  J.  Eq. 
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259;  Black  v.  Hoyt,  33  Ohio  St.  203;  Mitchell  v.  Ryan,  3  Ohio 
St.  377;  Merrills  v.  Swift,  18  Conn.  257;  Tibbals  v.  Jacobs,  31 
Conn.  428;  Burt  v.  Cassety,  12  Ala.  734;  Rawson  v.  Fox,  65 
111.  200 ;  Ernst  v.  Beed,  49  Barb.  367 ;  Hastings  v.  Vaughn,  5 
Cal.  513.)  The  deed  being  beneficial  to  the  grantee,  his  assent 
thereto  is  presumed.  {Souverbye  v.  Arden,  1  Johns.  Ch.  246; 
1  Wood's  Conveyance,  311,  n.  b;  Merrills  v.  Swift,  18  Conn. 
257 ;  Mitchell  v.  Ryan,  3  Ohio,  377 ;  George  v.  McGregor,  18  Cal. 
587;  De  Lavillain  v.  Evans,  39  Cal.  123;  Le  Cacheux  v. 
Cu«er,  6  Cal.  519;  Nicoll  v.  Mumford,  4  Johns.  Ch.  629; 
Church  V.  Gilman,  15  Wend.  660;  30  Am.  Dec.  82.) 

J.  P,  Hoge,  and  A.  A.  Cohen,  for  Eespondents. 

The  title  of  a  purchaser  of  real  estate  at  a  sheriff's  sale  does 
not  depend  upon  the  return  of  the  officer  to  the  writ.  (Hibberd 
V.  Chipman,  50  Cal.  511 ;  Cloud  v.  El  Dorado  Co,  12  Cal.  128 ; 
Clark  V.  Lockwood,  21  Cal.  220;  Hihn  v.  Peck,  30  Cal.  280.) 
Where  a  deed  is  delivered  for  the  use  of  the  grantee  to  a  third 
person  having  no  authority  to  receive  it,  and  is  beneficial  in  fact, 
the  law  presumes  the  grantee  will  accept,  not  that  he  has 
accepted.  An  actual  acceptance  must  exist  to  pass  the  title. 
But  an  actual  acceptance  cannot  operate  to  defeat  the  rights  of 
third  persons  which  have  attached  subsequent  to  the  delivery 
by  the  grantor.  (3  Wash.  Real  Prop.  3d  ed.  580,  581;  Hulick 
V.  Scovil,  4  Qilm.  175;  Townson  v.  Tickell,  3  Bam.  &  Aid.  36; 
Derry  Bank  v.  Webster,  44  N.  II.  264 ;  Wheeler  v.  Emerson,  44 
N.  H.  186;  Oxnard  v.  Blake,  45  Me.  602;  Johnson  v.  Farley, 
45  N.  H.  509;  Goodsell  v.  Stinson,  7  Blackf.  437;  Day  v. 
Griffith,  15  Iowa,  104 ;  Denton  v.  Perry,  5  Vt.  382 ;  Younge  v. 
Guilbeau,  3  Wall.  641 ;  Samson  v.  Thornton,  3  Met.  281 ;  Elsey 
V.  Metcalf,  1  Denio,  323 ;  Powers  v.  Russel,  13  Pick.  69 ;  Jack- 
son V.  Phipps,  12  Johns.  418 ;  Jackson  v.  Bodle,  20  Johns,  187 ; 
Maynard  v.  Maynard,  10  Mass.  458;  6  Am.  Dec.  146;  Bell  v. 
Farmers'  Bank,  11  Bush,  34;  Thompson  v.  Jackson,  10  Bush, 
424 ;  Tuttle  v.  Turner,  28  Tex.  773 ;  Kingsbury  v.  Bumside,  58 
111.  321 ;  Welch  v.  Sackett,  30  Wis.  649 ;  Taylor  v.  Robinson,  14 
Cal.  396;  Stephens  v.  Buffalo  etc,  R.  R.  Co,  20  Barb.  332; 
Oliver  v.  Stone,  24  Ga.  70;  Jackson  v.  Perkins,  2  Wend.  317.) 
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Tho  Court. — The  opinion  heretofore  delivered  in  the  above 
case  is  hereby  approved  and  adopted  by  the  court  on  rehearing, 
with  the  addition  thereto  of  the  following  authorities:  Welsh  v. 
Sackeit  et  al,  VI  Wis.  243;  Kingsbury  v.  Bumside,  58  111.  310; 
Comme  v.  Jackson,  10  Bush,  424;  Budd  v.  Hays,  11  Ky.  34; 
Palmelee  v.  Simpson,  5  Wall.  81.) 

Judgment  and  order  affirmed. 

McKee,  J.,  expressed  no  opinion;  Sharpstein,  J.,  being 
disqualified,  did  not  participate  in  the  decision. 

Tlie  following  opinion  above  referred  to  was  delivered  in 
Bank  on  the  30th  of  July,  1884  :— 

Thornton,  J. —  This  action  in  our  ordinary  legal  nomenclat- 
ure is  ejectment,  to  recover  possession  of  a  parcel  of  land  situated 
in  Alameda  County.  Judgment  went  for  plaintiffs.  Motion 
for  a  new  trial  by  defendants  was  by  order  denied,  and  the 
defendants  appealed  from  the  judgment  and  order. 

The  main  question  discussed  on  the  argument  in  this  court 
relates  to  the  delivery  of  a  written  instrument  under  seal  bearing 
date  6th  of  January,  1855,  purporting  to  have  been  made  by 
William  \\,  Chipman  to  Edward  S.  Chipman,  and  to  convey 
the  land  in  controversy. 

As  to  this  point  the  court  below  found  the  following  facts : — 

"That  on  the  6th  day  of  January,  1855,  said  W^illiam  W. 
Chipman  signed  and  sealed  a  paper  purporting  to  be  a  deed  of 
grant,  bargain,  and  sale  to  his  brother,  Edward  S.  Chipman, 
thereby  purporting  to  convey  the  land  described  in  the  complaint 
in  this  action,  and  on  the  same  day  last  named  acknowledged 
the  same  in  due  form  of  law  before  W^illiam  Hamilton,  a  justice 
of  the  peace  of  said  county,  and  thereupon  left  said  deed  with 
said  justice  of  the  peace,  until  the  same  was  handed  to  Gideon 
Aughinbaugh.  The  consideration  mentioned  in  said  deed  was 
$5,000,  and  other  valuable  considerations;  but  in  fact  nothing 
was  paid  by  said  Edward  S.  Chipman  to  said  William  W. 
Chipman  as  the  consideration  for  said  conveyance,  but  said 
William  W.  Chipman  was,  at  the  time  of  making  said  deed, 
indebted  to  said  Edward  S.  Chipman. 

"At  the  time  of  making  and  depositing  said  deed  with  said 
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justice,  the  grantee  therein  named,  Edward  S.  Chipraan,  was  a 
resident  of  Holmes  County,  in  the  State  of  Ohio,  and  had  been 
such  resident  there  for  six  months  previously,  and  had  no 
knowledge  of  the  making  of  such  conveyance  to  him  until  after 
the  30th  of  June,  1855. 

"  Nor  was  the  same  ever  delivered  before  that  time  to  any  per- 
son authorized  or  empowered  by  him  to  receive  it.  Nor  did  he 
ever  before  that  time  assent  to  the  said  conveyance  to  him. 
Said  Aughinbaugh,  at  the  time  he  received  said  deed  from  said 
justice,  had  no  authority  or  power  from  said  Edward  S.  Chip- 
niaii  to  receive  the  delivery  thereof  for  him,  nor  had  he  ever  any 
such  authority  or  power. 

"  That  afterward,  and  prior  to  February  22,  1855,  Edward  S. 
Chipman,  the  grantee  in  said  deed,  then  being  in  the  State  of 
Ohio,  said  grantor,  Wm.  W.  Chipman,  requested  the  said 
Gideon  Aughinbaugh,  who  was  an  acquaintance  and  friend  of 
said  Edwatd  S.  Chipman,  to  go  to  the  oflSce  of  said  justice  of 
the  peace,  Wm.  Hamilton,  and  to  get  the  said  deed,  and  to  hold 
the  same  for  Edward  S.  Chipman,  at  the  same  time  stating  to 
said  Aughinbaugh  that  the  law  required  that  the  said  deed 
should  be  delivered  to  somebody  for  the  grantee  to  make  it  a 
valid  conveyance,  as  he,  the  grantee,  was  absent. 

'^  In  pursuaxice  of  such  request  the  said  Gideon  Aughinbaugh 
called  at  the  oflSce  of  said  justice,  asked  for  and  received  said 
deed  from  him  prior  to  February  22,  1855,  and  held  the  same 
in  his  possession  for  Edward  S.  Chipman,  but  without  the 
knowledge  or  authority  of  said  Edward  S.  Chipman. 

**  About  two  weeks  afterward,  said  grantor,  William  W. 
Chipman,  called  upon  said  Aughinbaugh  for  said  deed,  asking 
that  he  might  take  it  to  get  it  recorded,  which  he  accordingly 
did,  and  the  same  was  duly  recorded  at  the  request  of  said 
William  W.  Chipmana,  in  the  county  recorder's  office  of  Alameda 
County,  on  the  15th  day  of  March,  1855. 

"  Said  deed  was  delivered  by  the  said  William  W.  Chipman 
to  the  said  Aughinbaugh,  and  was  thereby  intended  by  the 
grantor,  William  W.  Chipman,  as  a  delivery  to  and  for  the  Uise 
and  benefit  of  Edward  S.  Chipman,  without  condition  or 
qualification. 

''That  afterr^^ard,  June  30,  1855,  the  said  Edward  S.  Chipman 
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returned  from  the  State  of  Ohio  to  California,  and  shortly  after- 
ward took  said  deed  into  his  own  possession,  and  made  several 
conveyances  of  parcels  of  the  land  described  therein  to  other 
parties  for  full  value,  as  elsewhere  in  these  findings  stated.'* 

Other  facts  found  by  the  court  which  bear  on  this  question 
of  delivery  are  as  follows:  That  on  the  1st  day  of  March, 
1855,  the  plaintiff  Hibberd  recovered  in  the  District  Court  for 
Alameda  County  a  judgment  for  the  possession  of  a  tract  of 
land  in  the  county  of  Alameda  against  W.  W.  Chipman  and 
Gideon  Aughinbaugh,  and  damages  for  withholding  this  land, 
amounting  to  $8,600,  and  $536.55  costs  of  suit,  which  judgment 
was  duly  entered  of  record  and  docketed  in  said  court  on  the 
1st  day  of  March,  1855.  On  appeal,  this  judgment  was  affirmed 
with  costs,  at  the  April  Term,  1856,  and  the  remittitur  was. 
filed  in  the  District  Court  last  above  named  on  the  27th  of 
March,  1856.  The  plaintiffs  claim  the  land  in  suit  under  an 
execution  sale  on  this  judgment,  having  been  the  highest  bidders 
for  the  same,  for  the  sum  of  $1,200. 

It  will  thus  be  seen  that  both  parties  claim  under  W.  W. 
Chipman,  the  plaintiffs  under  the  judgment,  execution  sale,  and, 
sheriff's  deed  above  mentioned,  and  the  defendants  under  the 
alleged  deed  to  E.  S.  Chipman. 

The  court  also  found  as  a  conclusion  of  law  that  the  paper, 
purporting  to  be  a  deed  just  above  stated  was,  under  the  circum- 
stances set  forth  in  the  foregoing  findings  of  fact,  void  for  want 
of  a  valid  delivery,  as  against  the  title  acquired  by  plaintiffs 
under  the  judgment  above  mentioned  by  sheriff's  sale,  "as  set 
forth  in  said  findings  of  fact."  The  reference  here  is  to  the  fiiid-. 
ings  above  stated. 

The  act  solemn  and  authentic,  done  in  writing  in  form  apt  for 
the  conveyance  of  land,  with  signature  and  seal,  does  not  take 
effect  as  a  deed  until  delivery  with  intent  that  it  shall  so  operate. 
The  elements  going  to  make  up  such  a  paper  all  constitute  an 
act  factum  or  deed,  but  not  complete  until  the  paper  has  been 
delivered  with  the  intent  above  mentioned.  The  intent  with 
which  it  is  delivered  is  all  important.  This  restricts  or  enlarges 
the  effect  of  the  instrument.  It  may  be  delivered  to  another 
person  as  a  mere  custodian,  or  to  such  person  to  be  kept  by  him 
and  delivered  to  a  third  person  on  a  condition  performed,  or  the 
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happening  of  a  certain  event,  or  it  may  be  delivered  that  it  may 
have  full  operation  as  the  deed  of  the  party  delivering  it.  This 
may  be  done  in  various  modes.  It  is  impossible  to  state  a  priori 
in  exact  terms  what  shall  or  shall  not  constitute  a  delivery,  that 
the  paper  may  have  its  full  operation  as  a  deed.  It  is  to  a  great 
extent  a  matter  of  fact  depending  upon  intent,  and  under  such 
circumstances  the  intent  as  evidencing  what  the  maker  of  the 
instrument  meant  to  do,  must  be  found  from  the  circumstances 
of  the  transaction,  the  res  gesiw,  and  while  some  general  rules 
may  be  and  are  laid  down  in  regard  to  it  to  ascertain  such  intent, 
the  intent  must  be  found  as  a  fact,  and  cannot  always  be  deter- 
mined as  matter  of  law.  There  are  some  cases  in  which  the  in- 
tent is  so  plainly  indicated  by  the  res  gesUe  that  but  one  conclu- 
sion can  be  deduced.  Take  the  case  of  the  delivery  of  such  an 
instrument  to  a  third  person  as  a  mere  custodian  for  the  party 
giving  it,  its  solution  is  plain  that  there  is  no  delivery  of  the 
paper  to  make  it  operative  as  a  deed.  Take  another  case  of  such 
a  paper  handed  by  the  grantor  to  the  grantee,  with  the  declara- 
tion this  is  my  act  and  deed,  a  delivery  would  be  so  plainly  in- 
tended that  no  other  conclusion  could  be  reached.  A  third  case 
of  the  delivery  of  such  an  instrument  by  the  maker  to  a  third  per- 
son with  directions  to  keep  it  and  hand  it  to  a  person  named  as 
grantee  in  it,  on  the  payment  by  him  of  a  sum  of  money,  the  pay- 
ment of  the  sum  of  money,  and  the  tradition  of  the  paper  as  di- 
rected having  been  made,  no  other  result  could  be  reached  than 
that  the  paper  became  by  such  delivery  an  operative  conveyance. 
These  cases  are  simple,  but  in  other  cases  where  the  Intent  is  to 
be  inferred  from  circumstances  in  their  very  nature  equivocal, 
the  solution  as  to  delivery  or  not  becomes  one  of  difficulty,  and 
depends  so  much  on  the  subjective  state  of  the  mind  of  person  or 
persons  trying  the  issue  produced  by  the  evidence  of  the  attend- 
ing circumstances,  that  the  law  can  lay  down  no  certain  rule  on 
the  subject.  It  then  becomes  a  question  of  fact,  and  if  there  is 
evidence  tending  to  sustain  the  finding  of  the  court  a  qua,  this 
court  will  not  disturb  it. 

This  is  settled,  that  delivery  is  not  complete  until  the  per- 
son delivering  (grantor)  has  so  dealt  with  the  instrument 
delivered  as  to  lose  all  control  over  it.  And  whether  he  has 
so   dealt   with    the   instrument    depends   upon   the   intent   to 
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be  deduced  from  all  the  surrounding  circumstances,  the  res 
gesicB, 

And  this  is  all  that  is  determined  in  Hastings  v.  Vaughn,  5 
Cal.  318.  The  case  as  reported  is  a  singular  one,  and  we  should 
infer  from  the  report  that  it  is  inaccurate.  The  case  as  stated 
by  tlie  reporter  is  this :  It  was  an  action  of  ejectment  against 
Vaughn  and  Shirley  to  recover  possession  of  a  lot  in  the  city  of 
Benicia.  Shirley  answered  disclaiming  all  interest  (it  had  not 
then  been  decided  that  such  a  defense  was  of  no  avail  in  the 
action  of  ejectment),  and  Vaughn  answered  denying  generally 
the  allegations  of  the  complaint.  The  mayor  and  common 
council  of  Benicia  intervened  and  claimed  title  to  the  lot  in  suit 
through  a  deed  from  Malinda  Cooper  and  her  children,  who 
claimed  under  a  deed  from  Stephen  Cooper.  This  latter  deed 
Was  drawn  in  the  usual  form,  and  signed  by  Stephen  Cooper,  and 
opposite  his  name  was  written  the  word  "  seal."  This  deed  had 
been  acknowledged  before  and  recorded  in  Solano  County,  by 
the  county  recorder  for  that  county,  but  did  not  bear  on  its  face 
his  official  seal.  The  court  refused  to  permit  this  deed  to  be 
read  in  evidence  to  the  jury,  to  which  defendants  excepted.  The 
report  proceeds:  "The  jury  found  that  there  had  been  a  suffi- 
cient delivery,  and  gave  a  verdict  for  plaintiff."  How  a  jury 
could  find  as  to  the  delivery  of  a  deed  which  had  been  excluded 
from  their  consideration,  we  do  not  understand. 

It  is  further  state  by  Heydenfeldt,  J.,  who  delivered  the 
opinion  of  the  court,  that  the  only  question  before  the  court 
necessary  to  be  examined  was  as  to  the  exclusion  of  the  deed  of 
Cooper  from  the  jury,  the  court  below  having  held  that  the  deed 
was  void  for  want  of  the  seal  of  the  grantor ;  and  second,  that 
the  record  did  not  impart  notice  for  want  of  the  seal  of  the 
officer  before  whom  it  was  acknowledged.  To  these  objections 
the  respondent  adds,  the  deed  was  not  delivered.  What  the 
respondent's  objections  had  to  do  with  the  case  it  was  difficult  to 
se^e.  Judgment  had  passed  in  his  favor  and  he  did  not  appeal. 
The  court  had  excluded  the  deed  because  it  was  not  sealed,  and 
for  lack  of  the  official  seal  of  the  recorder  to  the  acknowledg- 
ment It  does  not  appear  that  any  question  as  to  delivery  was 
made  in  the  objections  to  the  paper  offered  in  the  court  below. 
.Yet  the  jury  to  whom  it  never  got,  passed  on  the  question  of 
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delivery,  and  the  court  on  appeal  proceeds  to  pass  upon  the  same 
question.  The  decision  amounts  to  nothing  more  than  this, 
which  was  undoubtedly  correct,  that  delivery  depends  more  on 
intention  than  the  mode  of  fulfilling  the  intention;  that  deliv- 
ery is  a  question  of  fact  depending  on  intent  to  be  found  by  the 
jury.  If  what  was  said  is  anything  more  than  dicta,  what  is 
above  stated  is  all  that  was  decided.  The  dictcL  to  be  sure  are 
clearly  correct.  Oarnons  v.  Knight,  5  Bam.  &  C.  673,  is  only 
cited  to  establish  the  rule  stated  above,  which  the  court  says  is 
the  correct  doctrine,  and  laid  down  in  that  case. 

The  court  further  proceeds  to  say  of  this  case :  "  There,  it  was 
left  to  the  jury  to  decide  as  to  the  intention  of  the  grantor. 
Many  authorities  are  cited,  and  much  good  reasoning  brought 
out,  in  support  of  the  position  that  a  deed  will  be  operative 
although  never  parted  with  by  the  person  who  executed  if 
The  court  also  cites  as  sustaining  the  rule  that  delivery  is  a 
question  of  fact  to  be  determined  by  the  jury,  in  addition  to  Doe 
ex  dem.  Qurnons  v.  Knight j  Lindsay  v.  Lindsay,  11  Vt.  521; 
Vanhook  v.  Bamett,  4  Dev.  268 ;  Hannah  v.  Swamer,  8  Watts,  9. 

The  question  of  delivery  being  one  of  fact,  the  decision  of  the 
court  below  that  there  was  no  delivery  cannot  be  reversed  by 
this  court,  unless  from  the  specific  facts  found,  the  law  estab- 
lishes the  fact  of  delivery.  Does  the  law  on  the  facts  found 
conclusively  establish  the  conclusion  that  there  was  a  delivery 
of  the  paper  as  a  deed  ? 

To  recapitulate,  the  facts  found  are  that  in  January,  1855, 
W.  W.  Chipman  signed  and  sealed  a  paper  purporting  to  be  a 
deed  of  grant  to  his  brother,  E.  S.  Chipman,  and  on  the  same 
day  acknowledged  the  same  before  one  Hamilton,  a  justice  of 
the  peace,  and  left  the  paper  with  Hamilton.  At  the  time  of  the 
happening  of  the  aforementioned  events,  E.  S.  Chipman  was  a 
resident  of  Holmes  County,  Ohio,  and  had  been  a  resident 
thereof  for  six  months  previously,  and  had  no  knowledge  of  the 
making  of  such  instrument  to  him  until  after  the  30th  of  June, 
1855.  Nor  was  this  paper  ever  delivered  at  any  time  to  any 
person  authorized  by  E.  S.  Chipman  to  receive  it.  Nor  did 
E.  S.  Chipman  ever,  prior  to  the  30th  day  of  June,  1855,  assent 
to  such  conveyance  to  him.  That  after  the  6th  day  of  January, 
1855,  W.  W.  Chipman  requested  Gideon  Aughinbaugh  to  go 
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to  the  oflBce  of  Hamilton,  the  justice  above  mentioned,  get  this 
instrument,  and  hold  it  for  E.  S.  Chipman,  at  the  same  time 
stating  to  Aughinbaugh  that  the  law  required  that  the  deed 
should  be  delivered  to  somebody  for  the  grantee,  to  make  it  a 
valid  conveyance,  as  the  grantee  was  then  absent.  Aughinbaugh, 
in  pursuance  of  this  request  called  at  the  office  of  the  justice, 
asked  for  and  received  the  deed  from  him  prior  to  February  22, 
1855,  and  held  it  in  his  possession  for  E.  S.  Chipman,  but  with- 
out the  knowledge  or  authority  of  E.  S.  Chipman.  When 
Aughinbaugh  thus  received  this  paper  he  had  no  authority  or 
power  from  E.  S.  Chipman  to  receive  the  delivery  thereof,  nor 
did  he  ever  have  any  such  authority  or  power.  After  Aughin- 
baugh received  this  paper,  W.  W.  Chipman  called  upon  him 
and  asked  him  for  it,  that  he  might  take  it  to  get  it  recorded, 
and  it  was  recorded  at  request  of  W.  W.  Chipman  in  the  proper 
oflBce  on  the  15th  of  March,  1855.  This  paper  was  delivered 
by  W.  W.*  Chipman  to  Aughinbaugh,  and  thereby  intended  by 
the  grantor,  W.  W.  Chipman,  as  a  delivery  to  and  for  the  use 
and  benefit  of  E.  S.  Chipman,  without  condition  or  qualification. 
That  afterwards,  on  June  3,  1855,  E.  S.  Chipman  returned 
from  Ohio  to  California,  and  shortly  afterward  took  the  deed  in 
his  possession  and  made  conveyances  of  parcels  of  the  land  de- 
scribed therein. 

From  the  findings  above  stated  in  the  preceding  portion  of 
this  opinion,  it  appears  that  Hibberd's  judgment  became  a  lien 
on  the  land  in  controversy,  on  the  1st  day  of  March,  1855,  it 
having  been  entered  and  duly  docketed  in  the  proper  county  on 
that  day. 

It  is  further  found  that  the  consideration  mentioned  in  the 
deed  was  $5,000  and  other  valuable  considerations,  but  in  fact 
nothing  was  paid  by  E.  S.  Chipman  to  W.  W.  Chipman  as  the 
consideration  of  the  conveyance,  but  that  W.  W.  Chipman  was 
at  the  time  of  making  the  deed  indebted  to  E.  S.  Chipman. 

The  facts  found  might  justify  a  finding  that  as  between  the 
two  Chipmans,  there  was  a  delivery  of  the  deed  to  E.  S.  Chip- 
man.  But  do  they  show  conclusively  as  a  matter  of  law  that 
there  was  a  delivery  as  against  Hibberd?  Hibberd  had  a  lien 
on  the  property  as  early  as  the  1st  of  March,  1855.  It  is  found 
that  the  delivery  was  made  to  Aughinbaugh  prior  to  Inarch  1, 
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1855,  for  the  use  and  benefit  of  E.  .S.  Chipman,  but  at  that  time 
Aughinbaugh  was  not  the  agent  of  E.  S.  Chipman,  who  was 
absent  and  knew  nothing  of  the  paper  until  the  30th  of  June, 
1855.  That  assent  is  necessary  to  the  delivery  of  a  deed, 
whether  such  delivery  is  actual  or  constructive,  is  settled  law. 

This  is  plainly  declared  in  section  1059  of  the  Civil  Code.  In 
section  1054  it  is  provided  that  a  grant  or  conveyance  (see 
§  1053)  takes  effect  so  as  to  vest  the  interest  intended  to  be 
transferred  only  upon  its  delivery  by  the  grantor.  Section  1059 
of  the  Civil  Code  is  in  these  words :  "  Though  a  grant  be  not 
actually  delivered  into  the  possession  of  the  grantee,  it  is  yet  to 
be  deemed  constructively  delivered  in  the  following  cases : — 

"  1.  When  the  instrument  is,  by  the  agreement  of  the  parties 
at  the  time  of  execution,  understood  to  be  delivered,  and  under 
such  circumstances  that  the  grantee  is  entitled  to  immediate 
deliver}' ;  or, 

"  2.  When  it  is  delivered  to  a  stranger  for  the  benefit  of  the 
grantee,  and  his  assent  is  shown  or  may  be  presumed.'* 

It  is  then  a  valid,  constructive  delivery  when,  as  in  this  case, 
it  is  delivered  to  a  stranger 'for  the  benefit  of  the  grantee,  but 
only  then  when  the  assent  is  shown  or  may  be  presumed.  It  is 
contended  here  that  the  assent  should  be  presumed,  and  pre- 
sumed, too,  as  a  matter  of  law. 

The  delivery  founded  on  a  presumption  which  is  matter  of 
fact,  must  be  found  by  the  court  below.  This  court  cannot  find 
facts.  It  can  only  construe  facts  found,  and  deduce  from  them 
the  proper  legal  conclusion.  The  court  below  has  found 
against  this  presumption,  and  unless  tlie  deductions  of  law  to  be 
drawn  from  the  facts  found  show  a  presumption  of  assent,  this 
court  cannot  reverse  the  judgment  of  a  court  a  qua  on  this  point. 
As  between  the  parties  to  this  conveyance,  this  presumption,  it 
may  be  conceded,  might  be  indulged.  But  when  can  it  be  pre- 
sumed that  such  assent  was  given  by  the  grantee?  Can  it  be 
presumed  that  it  was  given  before  it  was  known  by  the  grantee  ? 
We  cannot  understand  that  any  such  presumption  can  be  sus- 
tained. It  may  be  that  if  E.  S.  Chipman  had  known  of  the 
conveyance  when  it  was  delivered  to  Aughinbaugh,  he  would 
have  accepted  it.  But  the  question  here  is  not,  what  the  grantee 
would  h*ave  done,  but  what  was  done.     And  there  is  no  finding 
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of  any  assent  here  earlier  tlian  tlie  30tli  of  June,  1855,  long 
after  Hibberd  had  obtained  his  lien  by  judgment.  The  statute 
(Civ.  Code,  §  1059)  does  not  recognize  a  delivery  as  perfected 
until  an  assent  is  proved  either  by  act  or  by  presumption.  And 
when  reliance  is  placed  on  a  presumptive  assent,  how  can  such 
presumptive  assent  be  found  to  the  delivery  of  a  paper,  until  all 
the  facts  are  known  to  the  grantee.  In  this  case  there  is  noth- 
ing found  which  shows  that  E.  S.  Chipman  knew  any  of  the 
facts  until  the  30th  of  June,  1855.  E.  S.  Chipman  was  not 
bound  to  accept  this  conveyance.  The  law  does  not  force  a  man 
to  take  an  estate  against  his  will.  {Towns&nd  v.  Tickell,  3  Bam. 
&  Aid.  36;  Thompson  v.  Leach,  2  Vent.  198.)  In  this  last 
case  it  was  held  that  an  estate  did  not  pass  by  surrender  to  the 
surrenderee  until  he  expressly  accepted  it.  In  Townson  v. 
Tickell,  a  devisee  renounced  a  devise  of  a  reversion  to  him,  and 
it  was  held  that  he  could  do  so. 

It  is  said  that  the  conveyance  was  for  the  benefit  of  E.  S. 
Chipman,  and  therefore  his  assent  must  be  presumed.  We  do 
not  feel  assured  that  the  deed  is  on  its  face  for  the  benefit  of  the 
grantee.  It  is  not  found  that  the  purchase  money  was  paid,  or 
that  the  deed  acknowledges  the  receipt  of  the  sum  ($5,000) 
named  as  the  consideration.  Xor  does  it  so  appear  in  any  other 
way.  Under  these  circumstances,  E.  S.  Chipman  would  be 
bound  to  the  grantor  for  the  sum  named,  and  he  might  maintain 
an  action  for  it,  and  sue  out  a  writ  of  attachment  and  seize  the 
property  of  the  grantee.  It  is  not  found  that  the  deed  was 
made  to  the  grantee  as  a  payment  of  indebtedness.  If  the  pur- 
chase money  exceed  the  indebtedness  of  the  grantor  to  the 
grantee,  the  amount  of  which  is  not  found,  then  the  grantee 
would  become  the  debtor  of  the  grantor  for  such  excess.  Under 
tliese  circumstances,  we  do  not  think  that  we  can  hold  that  tliQ 
deed  is  on  its  face  beneficial  to  E.  S.  Chipman.  And  conceding 
that  it  was  beneficial,  are  we  authorized  to  hold  an  assent  to  the 
delivery  as  against  a  creditor  with  a  lien,  at  a  time  when  the 
grantee  was  entirely  ignorant  of  the  whole  transaction?  It 
would  be,  in  our  judgment,  going  further  than  is  allowed  by 
law,  to  hold  under  such  circumstances  that  such  a  lien  as  Hib- 
berd procured  by  his  judgment  should  be  displaced  by  a  pre- 
sumed assent  to  a  transaction  of  which  the  party  invoking  the 
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presunij)tion  knew  nothing  until  long  after  the  lien  had  at- 
tached. 

It  may  be  remarked  here  that  the  delivery  must  be  complete 
before  the  lien  attached  to  create  a  superior  right  in  Chipman. 
If  the  presumptive  assent  is  indulged,  when  must  such  assent  be 
held  to  have  been  given?  We  find  no  rule  of  law  fixing  the 
time.  We  know  of  no  rule  of  law  authorizing  us  to  allow  an 
assent  given  on  being  made  acquainted  with  the  facts,  a  retro- 
active operation  so  as  to  cut  out  and  extinguish  a  right  which 
attached  between  the  signing  and  sealing  and  delivery  to  a 
stranger,  and  the  assent  given  when  the  transaction  comes  to  the 
knowledge  of  the  grantee. 

The  cases  cited  for  the  most  part  have  not  in  them  the  ele- 
ment of  an  intervening  right  acquired  against  the  grantor.  No 
such  element  appears  in  Hastings  v.  Vaiighfi.  The  same  may 
be  said  of  Peavy  v.  TUton,  18  N.  H.  152;  Sowoerbye  v.  Ardeiv, 
1  Johns.  Ch.  254;  Ta/w  v.  Bury,  2  Dyer,  167.  In  these  cases 
the  controversy  was  between  grantor  and  grantee,  or  those 
claiming  under  them  and  standing  in  their  places.  In  Buffum 
V.  Green,  5  N.  H.  80,  20  Am.  Dec.  562,  an  intervening  right 
under  the  levy  of  an  attachment  was  set  up,  and  the  court  said 
that  if  the  land  was  attached  before  the  deed  was  delivered,  the 
claim  under  the  attachment  would  prevail.  In  Eulick  v.  ScovH, 
4  Gilm.  159,  a  great  many  cases  on  this  subject  are  cited  and 
reviewed.  We  refer  the  curious  to  the  discussion  of  the  cases 
therein  contained.  The  learned  judge,  speaking  for  the  majority 
of  the  court  (two  justices  dissented)  sums  up  the  principles 
determined  by  the  decided  cases  as  follows:  — 

"I.  In  every  deed  there  must  necessarily  be  a  grantor,  a 
grantee,  and  a  thing  granted  (4  Cruise,  12) ;  that  delivery  by 
the  grantor  and  acceptance  by  the  grantee  are  essential  to  the 
validity  of  a  deed ;  that  a  deed  takes  effect  only  from  its  delivery, 
and  there  can  be  no  delivery  without  acceptance,  either  express 
or  implied,  delivery  and  acceptance  being  necessarily  simultane- 
ous and  correlative  acts.  (Richards  v.  Jackson,  6  Cowen,  617 ; 
Church  V.  Oilman,  15  Wend.  658.     Other  authorities  cited  post.) 

"II.  Delivery  may  be  made,  first,  to  the  party  himself,  or 
any  other  by  his  appointment,  or  to  any  one  authorized  to 
receive  it ;  or  second,  to  a  stranger  for  and  in  behalf,  and  to  the 
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1186  of  him  to  whom  it  is  made,  without  authority,  under  certain 
circumstances.     (2  Roll,  24  I,  42;  Touchstone,  57;  see  postx) 

"III.  In  case  of  delivery  to  a  stranger,  without  authority 
from  the  grantee  to  accept,  the  acceptance  of  the  grantee  at  the 
time  of  delivery  will  be  presumed,  under  the  following  concur- 
ring circumstances,  viz.:  (1)  That  the  deed  be  upon  its  face 
beneficial  to  the  grantee;  (2)  that  the  grantor  part  entirely  with 
all  control  over  the  deed;  (3)  that  the  grantor  (except  in  case 
of  an  escrow)  accompany  delivery  by  a  declaration,  intention,  or 
intimation  that  the  deed  is  delivered  for  and  in  behalf,  and  to 
the  use  of  the  grantee;  (4)  that  the  grantee  has  eventually 
accepted  the  deed  and  claimed  under  it.  (4  Cruise,  34 ;  Touch- 
stone, 57,  and  other  authorities  post;  4  Gilm.  175,  176.) 

The  opinion  shows  that  the  last  requisite  mentioned  where 
there  is  a  delivery  to  a  stranger,  "  that  the  grantee  has  eventually 
accepted  the  deed  and  claimed  under  it,'*  must  exist  before  the 
delivery  is  accomplished.  A  presumption  that  the  grantee  will 
accept  the  deed  is  not  sufficient  to  establish  delivery.  The  pre- 
sumption must  be  that  there  has  been  an  acceptance,  and  the  facts 
must  authorize  such  a  presumption  to  complete  a  delivery.  ( See 
remarks  in  opinion  reviewirg  Doe  ex  dem.  Oamons  v.  Knight, 
5  Bam.  &  C.  671,  on  p.  180  of  4  Gilm.)  There  must  be  deliv- 
ery and  acceptance  before  the  right  of  another  has  attached.  An 
acceptance  after  such  right  has  vested  is  not  sufficient. 

The  cases  cited  and  discussed  in  Ilvlick  v.  Scovil,  are  as  follows : 
Bryan  v.  Wash,  2  Gilm.  557 ;  Souverbye  v.  Arden,  1  Johns.  Ch. 
240 ;  Verplank  v.  Sterry,  12  Johns.  546 ;  7  Am.  Dec.  348 ;  Church 
V.  OUman,  15  Wend.  656 ;  30  Am.  Dec.  82 ;  Doe  eo?  dem.  Oar- 
nons  V.  Knight,  12  Eng.  C.  L.  351 ;  S.  C.  5  Barn.  &  C.  671;  Taw 
V.  Bury,  Dyer  161  6;  Alford  v.  Lea,  3  Coke,  27 ;  Butler  v.  BaJcer, 
3  Coke,  26  h;  Cooke's  Admr.  v.  Hendricks,  4  Mon.  500;  Inlom  v. 
Commonw,  6  Mon.  74 ;  Belden  v.  Carter,  4  Day,  66 ;  4  Am.  Dec. 
185;  Uatch  v.  Hatch,  9  Mass.  207;  6  Am.  Dec.  67;  Buggies  v. 
Ijawson,  13  Johns.  285;  7  Am.  Dec.  375;  Wheelwright  v.  Wheel- 
wright,  2  Mass.  ^1;  Hedge  v.  Drew,  12  Pick.  141;  22  Am.  Dec. 
416;  Ward  v.  Lewis,  4  Pick.  518;  Powers  v.  Russell,  13  Pick.  77; 
Buifvm  V.  Green,  5  N.  H.  71 ;  20  Am.  Dec.  562 ;  Ward  v.  Ross, 
1  Stewt.  136 ;  Canning  v.  Pinkham,  1  N.  H.  357 ;  Clark  v.  Bay, 
1  Har.  &  J.  323 ;  Hughes  v.  Fasten,  4  Marsh,  J.  J.  572 ;  20  Am. 
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Dec.  230.  The  above  eases  are  put  in  the  opinion  in  a  separate 
class  from  those  which  follow.  The  cases  which  follow,  also  cited 
and  commented  on,  are  those  in  which  the  deeds  for  want  of  accept- 
ance by  the  grantee  were  held  inoperative.  {Fcby  v.  Richardson, 
7  Pick.  91;  Jackson  v.  Leek,  12  Wend.  107;  Herbert  v.  Herbert, 
1  111.  278;  13  Am.  Dec.  W2;  Jackson  v.  Phipps;  12  Johns.  418; 
Jackson  v.  Dunlap,  1  Johns.  Cas.  114;  1  Am.  Dec.  100;  Ferguson 
V.  Miles,  3  Gilm.  363;  44  Am.  Dec.  702;  Jackson  v.  Bodle,  20 
Johns.  188 ;  Maynard  v.  Maynaard,  10  Mass.  462 ;  Lloyd's  Lessee 
V.  Oiddings,  7  Ohio,  418;  Elsey  v.  Metcalf,  1  Denio,  326.) 

Of  a  large  number  of  these  cases  it  may  be  said  of  the  deeds 
involved  in  them,  as  was  said  in  the  opinion  of  the  court  in 
Hulick  v.  Scovil,  that  they  ^'were  voluntary  deeds  by  parents 
settling  property  upon  their  minor  children,  and  the  benignity  of 
construction  given  to  them,  has  originated  to  no  inconsiderable 
extent  in  the  favor  with  which  transactions  of  that  character 
when  not  in  fraud  of  creditors  are  always  viewed."  (4  Gilm. 
178.)  And  this  further  remark  may  be  made  of  all  of  them  except 
Buffim  v.  Oreen,  5  X.  H.  71 ;  20  Am.  Dec.  562 ;  Hedge  v.  Drew, 
12  Pick.  141;  23  Am.  Dec.  416;  that  they  were  between  grantor 
and  grantee,  or  those  claiming  under  them,  without  the  interven- 
tion of  any  right  of  a  third  party  claiming  under  the  grantor. 
And  in  Buffum  v.  Green,  supra,  it  appeared  that  there  had  been 
an  actual  delivery  to  one  of  the  grantees  before  the  levy  of  the 
attachment  on  the  land.  (See  5  N.  H.  80.)  In  Hedge  v.  Drew, 
supra,  the  assent  to  the  deed  was  also  before  the  attachment. 

That  the  delivery  of  a  deed  to  a  third  person  for  the  use  of 
the  grantee  is  not  always  a  delivery  from  a  presumed  acceptance 
has  been  asserted  in  cases  of  high  authority;  as  in  Butler  v. 
Baker,  3  Coke  26  b..  Lord  Coke  said :  "  If  A  make  an  obliga- 
tion to  B  and  deliver  it  to  C  to  the  use  of  B,  this  is  the  deed  of 
A  presently ;  but  if  C  offer  it  to  B,  then  B  may  refuse  it  in  pais, 
and  thereby  the  obligation  will  lose  its  force."  In  Canning  v. 
Pinkham,  1  N".  H.  357,  it  is  said :  *^  All  that  is  incumbent  on 
the  grantee  [this  is  said  where  delivery  is  to  a  stranger],  in 
order  to  perfect  delivery,  is  that  he  accept  or  assent  to  what  has 
been  done  by  the  grantor  before  the  latter  revokes  his  intention 
to  convey."  What  is  said  by  Lord  Coke  in  Butler  v.  Baker 
seems  to  be  in  conflict  with  Taw  v.  Bury,  and  in  accordance 
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with  what  is  said  in  Canning  v.  Pinkham,  If  W.  W.  Chipraan 
before  the  assent  and  acceptance  by  E.  S.  Chipman  had  conveyed 
to  another,  the  latter  would  have  acquired  the  title» 

As  between  grantor  and  grantee,  or  those  claiming  under  them, 
when  the  right  of  a  third  person  is  not  involved,  it  may  be 
rightly  held  that  an  acceptance  or  assent  by  the  grantee  to  a  deed 
delivered  to  a  stranger  for  the  use  of  the  grantee,  made  after 
such  tradition  to  a  stranger,  constitutes  a  full  and  complete 
delivery.     It  may  be  so  held  under  the  doctrine  of  relation. 
The  subsequent  assent  or  acceptance  relates  back  to  the  time  of 
such  delivery  to  the  stranger  and  makes  such  acts  contempora- 
neous, i,  e.,  makes  such  tradition  to  a  stranger  and  the  subse- 
quent assent  contemporaneous.     The  deed  only  takes  effect  from 
the  delivery,  and  such  delivery  when  made  to  a  stranger  for  the 
grantee's  use  is  only  complete  on  acceptance  by  the  grantee.     If 
it  is  complete  on  delivery  to  the  stranger,  though  the  assent  is 
not  given  until  a  subsequent  period,  it  must  be  because  by  some 
legal  rule  the  assent  is  made  to  relate  back  to  the  time  of  such 
delivery,  and  become  a  part  of  it.     If  the  delivery  is  not  com- 
plete until  the  day  when  assent  is  given,  then  the  delivery  is  not 
accomplished  until  such  latter  date.     The  title  then  must  be  in 
the  grantor  until  assent  given,  and  he  has  perfect  dominion  over 
it  until  his  grantee  has  signified  his  assent.     The  assent  can  get 
back  to  the  date  of  delivery  to  the  stranger  only  by  virtue  of  the. 
doctrine  of  relation,  which  is  a  fiction  of  law  in  which  there  is 
alwa3's  equity,  never  working  an  injury,  and  which  is  never  per- 
mitted or  applied  so  as  to  do  wrong  to  third  persons.     (Broom's 
Legal  Maxims,  " In  f.ctione  juris"  etc.  128,  and  cases  cited ;  Case 
v.  De  Goes,  3  Caines,  2G1;  Jackson  v.  Bard,  4  Johns.  230; 
Johnson  V.  Smith,  2  Burr.  963;  3  Eep.  30  a;  10  Eep.  40; 
lAford's  Case,  11   Rep.  51;  Mostyn  v.  Fdbrigas,  Cowp.   177; 
A.  G,  v.  Kent,  1  Hurl.  &  C.  28;  3  Blackst.  Com.  43;  Goodsell 
v.  Stinson,  7  Blackf.  439;  Hulick  v.  Scovil,  4  Gilm.  190.)     A 
fiction  of  the  law  "is  defined  to  be  a  legal  assumption  that  a 
thing  is  true  which  is  either  not  true,  or  which  is  as  probably 
false  as  true;  the  rule  on  this  subject  being  that  the  court  will 
not  endure  that  a  mere  form  or  fiction  of  law,  introduced  for  the 
sake  of  justice,  should  work  a  wrong  contrary  to  the  real  truth 
and  substance  of  the  thing.*'     (Per  Ijord  Mansfield,  C.  J.  John" 
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son  V.  Smith,  2  Burr.  962;  Broom's  Legal  Maxims,  128.)  That 
a  person  will  accept  a  deed  beneficial  to  himself  when  delivered 
to  a  stranger  for  his  use,  is  a  good  reason  as  between  grantor  and 
grantee  to  apply  the  fiction  of  relation.  But  certainly  where  it 
affects  the  rights  of  a  third  person,  there  is  no  sufficient  ground 
for  invoking  it.  The  rule  is  well  stated  in  Ooodsell  v.  Stinson, 
supra,  in  the  following  words:  *'The  delivery  of  a  deed  is  an 
essential  requisite  to  its  validity,  and  it  is  from  the  delivery  that 
the  deed  takes  effect.  A  deed  may  be  delivered  to  a  third  person, 
even  a  stranger,  for  the  benefit  of  the  grantee,  and  if  he  after- 
wards assent  to  the  act,  the  deed  will  take  effect  from  the  date 
of  its  delivery,  unless  the  rights  of  third  persons  should  be 
affected  by  it.  In  that  event  the  doctrine  of  relation  would  not 
apply,  for  it  is  a  general  rule  that  it  shall  not  be  permitted  to 
apply  so  as  to  do  wrong  to  strangers;  as  between  the  parties  to 
the  deed,  it  may  be  adopted  for  the  advancement  of  justice." 
(7  Blackf.  439.) 

If  the  factor  of  an  intervening  right  existed  in  Doe  ex  d&m. 
Oamons  v.  Knight,  5  Bam.  &  C.  671,  it  was  not  noticed  by  the 
court.  ITie  court  discussed  the  points  in  that  case  as  arising 
between  grantor  and  grantee,  or  those  standing  in  their  positions. 
The  authorities  cited  and  commented  on  show  this.  In  fact,- 
from  the  remark  made  at  the  close  of  the  opinion  in  that  case, 
we  infer  that  the  court  did  not  intend  to  decide  this  question. 
The  remark  referred  to  is  this :  "  Should  he  [referring  to  the 
defendant]  be  able  hereafter  to  show  that  his  mortgage  is 
entitled  to  a  preference,  the  present  verdict  will  be  no  bar  to 
his  claim.'' 

We  do  not  understand,  as  contended  by  appellant's  counsel, 
that  the  court  in  Hastings  v.  Vaughn,  5  Cal.  315,  approved 
of  everything  in  Doe  v.  Knight.  It  only  concurred  with  it  in 
the  point  that  the  intention  of  the  grantor  on  the  issue  of  deliv- 
ery was  for  the  jury  to  decide,  and  that  delivery  is  a  question  of 
fact.  The  remarks  in  the  opinion  that  "many  authorities  are 
cited,  and  much  good  reasoning  brought  out  in  support  of  the 
position  that  a  deed  will  be  operative  although  never  parted 
with  by  the  person  who  executed  it,  in  other  words,  that  de- 
livery depends  more  upon  intention  than  upon  the  mode  of 
fulfilling  the  intention/'  do  not  indicate  that  the  court  approved 
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all  that  was  laid  down  in  the  cause  it  was  referring  to.  But  as 
to  what  is  quoted  above,  we  have  this  to  say,  that  we  have  met 
with  no  ease  either  in  Doe  v.  Knight  or  elsewhere,  which  holds 
that  a  delivery  of  a  deed  has  been  held  complete,  where  the 
grantor  has  never  parted  with  it.  As  we  understand  the  cases, 
the  grantor  must  have  parted  with  all  control  over  the  deed,  to 
make  delivery  in  any  case,  and  especially  when  delivery  is 
made  to  a  stranger  for  a  third  person.  {Hvlick  v.  Scovil,  4 
Gilm.  176.)  After  a  complete  delivery,  he  may  retain  the  deed 
in  his  possession  as  mere  custodian  for  the  grantee;  but  in  every 
other  sense  he  has  parted  with  it. 

We  find  no  error  in  the  conclusion  reached  by  the  court  below, 
that  the  paper  purporting  to  be  a  conveyance  from  W.  W. 
Chipman  to  E.  S.  Chipman  was  void  for  want  of  a  delivery 
thereof,  as  against  the  title  of  Hibberd  and  the  parties  claiming 
under  him. 

In  our  view,  there  was  no  assent  to  or  acceptance  by  E.  S. 
Chipman  of  the  paper  just  mentioned  until  the  lien  of  the  judg- 
ment in  Hibberd  v.  Chipman  and  Aughinbaugh  had  attached. 
That  being  the  case,  the  plaintiffs  claiming  under  the  judgment 
sale  and  sheriff^s  deed  had  the  better  right,  unless  for  other 
reasons  urged  by  appellants  the  sale  by  the  sheriff  and  his  deed 
did  not  pass  to  the  purchaser  at  such  sale,  a  title  superior  to 
that  of  E.  S.  Chipman,  and  of  defendants  claiming  under  him, 
which  we  will  proceed  to  consider. 

The  judgment  under  which  plaintiffs  claim  became  a  lien  on 
the  land  in  suit,  as  we  have  seen,  on  the  1st  day  of  March,  1855. 
An  execution  in  due  form  of  law  directed  to  the  sheriff  of  the 
proper  county,  was  issued  on  this  judgment  on  the  22d  day  of 
October,  1856.  This  writ  commanded  the  sheriff  to  satisfy  the 
judgment  named  in  it,  in  case  suflBcient  personal  property  of 
the  defendants  could  not  be  found,  out  of  the  real  property  in 
the  county  of  Alameda  belonging  to  defendants  on  the  day  when 
the  judgment  was  docketed.  This,  as  we  have  seen,  was  on  the 
1st  of  March,  1855.  The  sheriff  advertised  the  land  for  sale  on 
this  execution.  The  sale  under  this  advertisement  was  to  take 
place  on  the  17th  day  of  November,  1856.  On  that  day  it  was 
sold,  and  Hibberd,  who  was  the  highest  bidder  therefor,  became  the 
purchaser,  and  afterwards  regularly  received  the  sheriff^s  deed. 
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This  (Iced  recites  the  writ  of  execution  'and  the  judgment  on 
wliich  it  was  issued,  a  levy  under  the  writ  on  the  right,  title, 
and  interest  of  defendants  liad  by  them  on  the  1st  day  of  March, 
1855,  in  the  lands  described  in  it,  advertisement  and  sale  of 
sucli. lands  on  the  17th  day  of  November,  1856,  to  James  P. 
Hibberd,  etc.,  etc. 

It  appears  that  the  sheriff,  in  his  advertisement  of  the  sale 
under  the  writ  of  execution,  stated  that  he  had  seized  and  taken 
under  the  writ  all  the  right,  etc.,  of  the  defendants  in  and  to  the 
lands  levied  on,  had  by  them  on  the.  Ist  day  of  March,  1856; 
that  in  the  certificate  of  sale  executed  to  Hibberd,  after  reciting 
tlic  judgment,  execution,  and  levy,  the  sheriff  stated  that  he  had 
levied  on  the  right,  etc.,  had  by  defendants  on  the  1st  day  of 
March,  1856 ;  that  in  his  return  on  the  writ  he  stated  the  same 
as  to  the  date  of  the  levy  on  the  right,  etc.,  of  defendants. 

It  is  contended  here  by  appellants  that  the  sheriff's  deed  is 
\'oid  as  to  defendants,  and  conveys  no  right  anterior  to  the  right 
of  defendants;  that,  conceding  that  such  right  of  defendants 
vested  on  the  30th  of  June,  1855,  that  the  levy  of  the  writ  hav- 
ing been  made  on  the  title  held  by  W.  W.  Chipman  and  Gideon 
Aughinbaugh  on  the  1st  day  of  October,  1856,  that  the  title 
derived  by  plaintiffs  under  the  sheriff's  deed  did  not  go  behind 
that  day,  and  was,  therefore,  subsequent  and  inferior  to  the  title 
of  defendants  in  this  cause.  The  title  of  the  purchaser  at  sheriff's 
sale  does  not  depend  on  his  return  to  the  writ.  I'll  is  has  been 
frequently  held.  (Ritter  v.  Scannell,  11  Cal.  238;  70  Am.  Dec. 
775 ;  Hunt  v.  Loucks,  38  Cal.  382 ;  Blood  v.  Ught,  38  Cal.  653 ; 
\Yilson  V.  Mcudison,  55  Cal.  8.)  Whether  the  return  be  good  or 
bad,  sufTicient  or  insufficient,  is  a  matter  of  no  moment  to  the 
purchaser,  for  his  title  in  no  manner  depends  on  it.  {Ritter  v. 
Scannell,  svxprcu)  In  making  out  his  title  the  purchaser  may 
use  the  return,  if  there  is  one  which  is  satisfactory  to  him,  but 
in  no  case  is  he  required  to  use  or  introduce  it,  and  in  no  case 
can  he  be  prejudiced  by  it,  whatever  be  its  terms.  It  is  only 
requisite  that  he  show  a  sale,  and  the  authority  of  the  oflBcer 
to  make  it.  The  deed  shows  the  former,  and  the  judgment 
and  execution  prove  the  latter.  The  law  is  well  stated  in 
Blood  V.  Light,  by  Sanderson,  J.,  speaking  for  the  court,  as 
follows :  — 


Digitized  by  VjOOQ IC 


Sept.  1885.]  HiBBERD  v.  Smith.  565 

"He  is  bound  to  see  that  there  is  a  judgment  which  is  not 
void,  and  an  execution  which  is  regular  upon  its  face ;  but  as  to 
all  the  acts  of  the  officer  under  the  execution  which  precede  the 
sale,  he  may  rely  upon  the  legal  presumption  that  they  have 
been  duly  performed;  that  the  officer  has  found  no  personal 
property ;  that  lie  has  seized  upon  the  land  which  he  is  about  to 
sell;  and  that  he  has  advertised  the  sale  as  required  by  law. 
(Cloud  V.  El  Dorado  Co.  12  Cal.  133;  ClarJe  v.  Lockwood,  21 
Cal.  224;  Moore  v.  Martin,  38  Cal.  428.)  The  statute  is  di- 
rectory so  far  as  it  deals  with  the  manner  in  which  the  officer 
is  required  to  execute  the  writ  (Smith  v.  Randall,  6  Cal.  50; 
Webber  v.  Cox,  6  Mon.  110;  Hay  den  v.  Dunlap,  3  Bibb,  216), 
and  hence,  although  his  failure  to  comply  with  its  provisions 
may  be  sufficient  cause  to  set  the  sale  aside,  upon  the  application 
of  the  parties  to  tlie  writ,  yet  it  does  not  render  the  sale  void. 
(San  Francisco  v.  Pixley,  21  Cal.  59.)  It  is  the  policy  of  the 
law  to  uphold  judicial  sales,  when  collaterally  attacked,  by 
securing  purchasers,  as  far  as  possible  without  prejudice  to 
others,  against  risk.  Such  a  course  is  to  the  interest  of  both 
creditors  and  debtors,  who  would  be  alike  prejudiced  by  a  rule 
which  would  tend  to  the  insecurity  of  titles  obtained  in  that  way. 
It  is  no  obstacle  to  this  policy  to  require  the  purchaser  to  take 
the  risk  of  the  officer's  authority  to  sell,  for  that  can  be  readily 
determined  by  an  inspection  of  the  judgment  and  execution 
under  which  he  is  acting;  but  to  require  him  to  ascertain  and 
determine  whether  the  officer  has  left  a  copy  of  the  writ  with 
the  occupant  of  the  land ;  or,  if  there  was  no  occupant,  that  he 
has  posted  a  copy  upon  the  premises,  and  filed  another  copy, 
with  a  description  of  the  land,  with  the  county  recorder,  in  case 
where  the  land  stands  on  the  records  of  the  county  in  the  name 
of  the  defendant  in  the  execution ;  or,  when  it  stands  upon  the 
records  in  the  name  of  some  other  person,  that  he  has  left  with 
such  person,  or  his  agent,  a  copy  of  the  writ  and  a  notice  that 
the  land  (describing  it),  and  any  interest  which  the  defendant 
has  therein,  has  been  seized  under  the  writ,  and  that  he  has  filed 
a  copy  of  the  writ  and  notice  with  the  recorder  of  the  county, 
and  left  another  copy  with  the  occupant  of  the  land;  or,  if 
there  was  no  occupant,  that  he  has  posted  a  copy  in  a  conspicu- 
ous place  on  the  land ;  that  the  judgment  debtor  has  no  personal 
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property;  that  the  land  is  being  sold  in  appropriate  parcels;  or 
that  it  is  being  sold  according  to  the  directions  of  the  judgment 
debtor ;  and  that  it  has  been  advertised  according  to  law,  would 
amount  almost  to  an  inhibition  upon  judicial  sales,  and  tend 
greatly  to  the  sacrifice  of  the  land,  to  the  prejudice  of  all  the 
parties  concerned.  Guided  by  these  considerations,  the  legisla- 
ture has  nowhere  provided  that  the  validity  of  a  purchaser's 
title  shall  depend  upon  the  manner  in  which  the  officer  has  per- 
formed his  duty;  but  on  the  contrary,  without  any  limitation 
or  qualification  to  that  effect,  has  provided  that,  '  upon  a  sale  of 
real  property,  the  purchaser  shall  be  substituted  to,  and  acquire 
all  the  right,  title,  interest,  and  claim-  of  the  judgment  debtor 
thereto.'''  (§  299.)  "Whether  the  officer  has  performed  his 
duty  lies  between  him  and  the  parties  to  the  writ,  and  the  pur- 
chaser cannot  be  prejudiced  by  his  remissness  or  neglect."  (38 
Cal.  654,  655.) 

In  the  case  of  a  sale  of  land  by  the  sheriff,  the  title  dates  from 
the  lien  of  the  judgment  as  against  third  persons,  and  not  from 
the  date  of  any  real  or  pretended  statutory  levy.  (Blood  v. 
Light,  38  Cal.  657.)  The  title  acquired  by  the  deed  of  the 
officer  relates  back  to  the  date  of  the  judgment  lien,  for  the 
judgment  is  the  source  of  his  authority,  and  by  such  relation 
the  last  act  is  carried  back  to  the  first  in  making  out  the  title, 
and  takes  priority  as  of  the  date  of  the  first,  which  is  the  day  of 
the  judgment  lien.  (Landes  v.  Brant,  10  How.  348.)  Neither 
E.  S.  Chipman  nor  defendants  here  are  third  persons.  They 
stand  in  no  more  favorable  position  than  the  defendants  in  the 
judgment.  They  are  purchasers  here  from  one  of  the  latter, 
with  full  opportunity  to  inspect  the  judgment  from  which 
plaintiffs  deraign  their  title.  They  were  bound  to  know  and  to 
yield  to  the  execution  and  sheriff's  deed.  Of  these  they  were 
bound  to  take  cognizance  as  a  legal  sequence  of  the  judgment 
and  its  lien.  We  cannot  concur  in  the  contention  of  defendants. 
The  acts  of  the  sheriff  referred  to  are  mere  irregularities,  which 
did  not  affect  the  title  of  the  purchaser  at  the  sale  of  the  sheriff. 

We  find  no  error  in  the  record. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Boss,  J.,  Mybick,  J.,  and  McKinstry,  J.,  concurred. 
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[No.  8773.    Department  One.— September  29,   1886.] 
C.    H.    SWIFT,    BT    AL.,    Executors,    etc.,    op    FEANK 
SWIFT,  Deceased,   Appellants,  v.   THE   SAN  FRAN- 
CISCO     STOCK     AND     EXCHANGE     BOARD,     Re- 
spondent. 

UlTINCOBPORATED    ASSOCIATION — SaN    FRANGISCO    StOGK    AND    EXCHANGE 

Bo ABD— Constitution  of  Construei>— Donation  upon  Death  ob* 
Member — Action  to  Recover. — ^The  defendant  is  a  voluntary  un- 
incorporated association.  Its  constitution  provides  in  effect  for 
the  creation  of  a  trust  fund,  from  which,  upon  the  death  of  a  mem- 
ber, a  payment  of  $10,000  is  directed  to  be  made  to  such  person 
or  objects  as  he  might  have  designated  in  writing,  or  if  no  written 
disposition  was  made  by  him,  then  to  certain  specified  persons.  It 
further  provides  that  the  payment  should  be  deemed  an  absolute 
donation  to  the  payee,  free  from  all  other  claim  or  control.  Heldf 
that  such  donation  formed  no  part  of  the  estate  of  a  deceased  mem- 
ber, and  that  his  personal  representatives  could  maintain  an 
action  to  recover  it. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  Mr.  Justice  MoKes. 

Estee  &  Boalt,  for  Appellants. 

Oarber,  Thornton  &  Bishop,  for  Respondent. 

McKee,  J.  —  The  San  Francisco  Stock  and  Exchange  Board 
is  a  voluntary  unincorporated  association  composed  of  one  hun- 
dred persons,  who  under  that  name  have  combined  for  the 
purpose  of  facilitating  the  purchase  and  sale  of  stocks  by  its 
members.  For  that  purpose  the  originators  of  the  association 
organized  in  the  year  18G2  by  subscribing  to  a  body  of  rules, 
regulations,  and  provisions  contained  in  articles  of  agreement  in 
writing,  which  they  adopted  as  the  constitution  and  by-laws  of 
the  association. 

Article  xxii.  of  the  constitution  adopted  by  them  contains  the 
following  provisions :  — 


"There  shall,  at  all  times,  exist  in  this  board  a  committee 
composed  of  at  least  three  members  or  more,  at  the  discretion 
of  the  board,  to  be  known  as  the  Trust  Fund  Committee. 
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It  shall  be  tlie  duty  of  sucli  committee  to  take  charge  of  all 
moneys  which  may  come  into  their  hands,  by  direction  and  vote 
of  the  board,  and  invest  the  same  according  to  their  best  dis- 
cretion and  judgment ;  said  moneys,  and  the  increase  of  the  same 
under  such  investments,  to  constitute  a  trust  fund,  to  be  used 
and  applied  by  such  committee  in  the  following  manner,  viz. :  — 

"  Upon  the  death  of  a  member  of  the  board  said  Trust  Fund 
Committee  shall  pay  from  the  increase  in  their  hands,  from 
investment  of  said  moneys,  to  such  person  or  persons,  object  or 
objects,  as  may  have  been  designated  in  writing  by  such  deceased 
member,  the  sum  of  $10,000  in  United  States  gold  coin.  In 
case  there  be  no  such  written  disposition  made,  then  to  the 
widow  of  such  deceased  member,  the  sum  of  $10,000  in  United 
States  gold  coin.  In  case  there  shall  be  no  widow,  and  a  child 
or  children  surviving  such  member,  then  to  such  child  or  children, 
equally  share  and  share  alike.  If  there  shall  be  neither  widow, 
child,  nor  children  surviving  such  deceased  member  entitled  to 
receive  said  money,  nor  any  disposition  made  of  the  same,  as 
hereinbefore  provided,  then  there  shall  be  no  payment  or  pro- 
vision made  under  this  article.  The  payments  herein  provided 
for  shall  be  deemed  absolute  donations  to  the  persons,  or  for  the 
object  to  which  the  same  are  made  or  applied,  free  from  all 
claim  or  control  from  any  other  source  or  persons. 
•  "  In  case  llie  increase  of  said  moneys  shall  not  have  accumu- 
lated to  a  sum  sufficient  to  meet  the  donations  herein  provided 
for  as  the  same  shall  be  needed,  the  deficit  shall  be  made  good 
at  once  by  assessments  pro  rata  upon  the  members  of  the  boards 
and  collected  in  like  manner  and  under  the  same  penalties  as 
other  dues." 

Of  the  board  Frank  Swift  was  a  member  from  the  2l8t  of 
August,  1875,  until  the  6th  of  January,  1877.  As  such  he  had 
fully  complied  with  all  the  requirements  of  the  constitution  and 
by-laws,  so  that,  in  the  evenf  of  his  death,  his  surviving  wife 
and  children,  or  any  person  or  object  that  he  might  designate, 
according  to  the  provisions  of  article  xxii.,  would  be  entitled  to 
receive  the  donation  provided  by  said  article.  And  while  a 
member  of  the  board,  he  died  in  the  city  and  county  of  San 
Francisco,  on  the  Gth  of  January,  1877,  leaving  no  wife,  or  child, 
or  children  surviving  him;  but  he  left  a  will  which  was  pro- 
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t 
bated,  and  the  plaintiffs,  as  the  executors  nominated  by  the  will, 

were  appointed  and  qualified  as  executors  thereof. 
The  will  contained  the  following  bequests:  — 
"First  —  I  give  and  bequeath  to  my  father,  Chas  H.  Swift, 
the  sum  of  $12,500 ;  to  my  mother,  Adelia  B.  Swift,  the  sum  of 
$12,500;  to  my  sister,  Ellen  A.  Brown,  $5,000;  to  my  sister, 
Maggie  M.  Mills,  $5,000;  to  my  sister,  Fannie  E.  Lohman, 
$5,000 ;  to  my  niece,  Florence  A.  Burden,  $10,000 ;  to  my  niece, 
Millie  B.  Burden,  $5,000 ;  to  my  niece,  Minnie  F.  Burden,  now 
married  to  Z.  T.  Therrel,  $5,000.  These  amounts,  aggregating 
$60,000,  I  desire  paid  to  said  respective  legatees  within  a  year 
after  my  decease. 

"  Second  —  Should  my  estate  be  worth  more  than  sixty  thou- 
sand dollars  ($60,000),  and  I  now  estimate  it  at  $80,000,  includ- 
ing my  seat  in  the  San  Francisco  Stock  Exchange  Board  and  the 
insurance  on  my  life  by  said  board,  I  give  and  devise  to  B.  L. 
McBonald,  of  San  Francisco,  the  brother  of  my  late  dearly 
beloved  wife,  the  sum  of  $5,000. 

"Fifth  —  The  balance  of  my  estate  I  desire  paid  over  to  my 
mother,  Mrs.  C.  H.  Swift,  and  by  her  distributed  among  the 
poor  in  any  manner  she  may  see  proper." 

After  the  executors  had  qualified  and  entered  upon  the  dis- 
charge of  their  duties  they  made  a  demand  upon  the  stock  and 
exchange  board  for  payment  to  them  of  the  "  donation,"  to  which 
they  claimed  that  they  as  executors  were  entitled.  At  the  time 
they  made  this  demand  there  was  sufficient  money  in  the  trust 
fund  for  payment;  but  the  defendant  refused  to  pay  upon  the 
ground  that  no  disposition  of  the  "donation"  had  been  made  as 
required  by  its  constitution  and  by-laws.  And  seasonably  after 
the  demand  and  refusal,  the  executors  commenced  the  action  in 
hand  to  recover  against  the  defendant  a  money  judgment  for 
said  sum  of  $10,000. 

The  action  is  founded  upon  the  existence  of  a  contractual 
relation  between  the  San  Francisco  Stock  and  Exchange  Board 
and  its  members  for  the  payment  of  $10,000  in  case  of  the  death 
of  a  member,  for  which  it  is  claimed  his  executor  or  administra- 
tor may  maintain  an  action  upon  section  388  of  the  Code  of 
Civil  Procedure.     Section  388  reads  thus:  — 
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"  When  two  or  more  persons  associated  in  any  business,  trans- 
act such  business  under  a  common  name,  whether  it  comprise  the 
names  of  such  persons  or  not,  the  association  may  be  sued  by 
such  common  name,  the  summons  in  such  cases  being  served  on 
one  or  more  of  the  associates;  and  the  judgment  in  the  action 
shall  bind  the  joint  property  of  all  the  associates  in  the  same 
manner  as  if  all  had  been  named  defendants,  and  had  been  sued 
upon  their  joint  liability." 

The  personal  representative  of  a  decedent  may  maintain  any 
action  founded  upon  contract  which  could  be  maintained  by  the 
decedent  if  he  were  alive.  (§  1582,  Code  Civ.  Proc.)  But 
Frank  Swift  if  alive  could  not  maintain  an  action  against 
the  association  of  which  he  was  a  member  for  the  recovery  of  the 
sum  of  $10,000  sought  to  be  recovered  in  this  action,  unless  the 
members  of  the  association  wore  associated  in  a  business  trans- 
acted by  them  in  the  name  of  the  association  in  which  they  con- 
tracted to  pay. 

The  complaint  affirms  and  the  answer  denies  that  the  members 
were  associated  in  business,  "  and  transacted  and  carried  on  the 
business  of  buying  and  selling  mining  and  other  stocks  at  the 
city  and  county  of  San  Francisco  under  the  common  name  of 
the  San  Francisco  Stock  and  Exchange  Board."  Upon  the  issue 
thus  joined  the  court  finds :  — 

"That  the  defendant  is  not,  and  was  not  at  any  of  the  times 
mentioned  in  the  complaint,  an  organization  of  persons  or  com- 
posed of  persons  who  are,  or  at  any  of  the  times  mentioned  in 
the  complaint  have  been  associated  in  business,  or  who  transact 
or  carry  on  the  business  of  buying  or  selling  mining  or  other 
stocks,  or  any  other  business  at  the  city  and  county  of  San  Fran- 
cisco or  elvsewhere  under  the  common  name  of  'the  San  Fran- 
cisco Stock  and  Exchange  Board,'  or  under  any  other  name,  or 
at  all." 

This  finding  is  attacked  as  unsustained  by  the  evidence;  but 
it  is  unquestionable  that  the  main  objects  of  the  association  are, 
the  establishment  of  a  mart  for  the  snle  and  purchase  of  stocks 
and  exchange  by  the  members  for  their  individual  gain  or  loss, 
and  the  creation  of  a  trust  fund  for  the  benefit  of  surviving  wife 
or  children,  etc.,  of  deceased  members;  and  the  evidence  shows 
that  in  pursuit  of  those  objects,  the  association  rents  and  for- 
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nishes  a  hall  in  which  the  members  meet  at  stated  hours  of  the 
day,  and  engage  in  individual  transactions  with  each  other,  under 
and  in  accordance  with  the  rules  and  regulations  adopted  by 
them  for  that  purpose;  and  that  the  rent  of  the  hall,  together 
with  the  incidental  expenses  connected  therewith,  are  paid  out 
of  fees  collected  by  the  association  for  the  listing  of  stocks  and 
daes  and  fines  collected  from  its  members;  but  these  things 
are  done  merely  for  the  convenience  of  the  members,  and  as 
incidental  to  the  primary  objects  of  the  association.  (Ixifond  v. 
Deems,  81  N.  Y.  507.) 

The  collection  of  these  fees,  fines,  or  dues  does  not  constitute 
a  business  in  which  the  members  participate  in  the  way  of  profit 
or  loss  as  partners  or  otherwise ;  and  when  collected  they  do  not 
constitute  property  in  which  the  members  have  a  right  to  any 
proportional  part  of  it.  ''The  association  is,  therefore,  not  a 
partnership;  it  does  not  share  in  the  losses  of  the  individual 
associates;  each  member  takes  his  own  gains  and  incidentally 

sustains  the  losses  incident  to  his  engagement There  are 

no  profits  earned  to  be  divided  among  its  members,  nor  are  there 
any  losses  to  be  borne  arising  out  of  the  acts  of  the  joint  body. 
....  The  association  looks  to  a  continued  existence  unaffected 
by  the  death,  resignation,  suspension,  or  removal  of  its  members. 
If  it  was  a  copartnership,  the  retirement  or  death  of  one  of  its 
members  would  ipso  facto  dissolve  it."  (White  v.  Brownell,  3 
Abb.  Pr.  N.  S.  323.) 

"  Nor  do  the  members  as  stockholders  hold  any  interest  in  the 
property  derived  from  the  collection  of  fees,  dues,  or  fines.  Such 
property  is  a  mere  incident  and  not  the  main  purpose  or  object 
of  the  association.  A  member  has  no  severable  proprietary 
interest  in  it,  or  a  right  to  any  proportional  part  of  it  upon  his 
withdrawal,  removal,  or  death."  (Dos  Pasos  on  Stock  Ex- 
change, p.  15.) 

And  the  bond  of  association  contained  in  the  articles  of  agree- 
ment contains  nothing  which  binds  the  members  in  the  associate 
name  to  pay  a  sum  of  money  to  any  member,  or  to  do  any  act 
or  thing  from  which  a  promise  to  pay  a  sum  of  money  to  any 
member  or  members  in  personam  would  be  implied.  In  other 
words,  there  is  no  promise  express  or  implied  by  the  members, 
<!ollectively  or  individually,  in  the  name  of  the  association,  out 
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of  which  springs  a  personal  obligation  in  favor  of  any  member, 
for  a  breach  of  which  an  action  would  be  maintainable  against 
the  association  by  a  member  in  liis  lifetime,  or  by  his  personal 
representative  after  his  death. 

But  it  is  urged  that  tlie  association  transacted  the  business  of 
life  insurance  of  its  members,  because  section  23  of  the  consti- 
tution, as  amended  in  1875,  required  a  candidate  for  the  benefit 
of  the  trust  fund  to  file  with  the  secretary  of  the  board  a 
medical  certificate  attesting  his  fitness,  to  be  accepted  by  the 
board,  as  a  participant  in  the  "  life  insurance  fund  " ;  and  it  is 
argued  from  this  article,  that  the  members  of  the  association  are 
associated  in  the  business  of  life  insurance  and  transact  such 
business  in  the  common  name  of  the  association. 

Reading  together  sections  22  and  23  of  the  constitution  we 
find  nothing  which  justifies  the  conclusion  that  the  association, 
in  connection  with  the  fund  in  controversy,  is  engaged  in 
transacting  an  insurance  business.  There  is  no  contract  of 
insurance  between  the  members.  The  constitution  merely  pro- 
vides for  a  beneficiary  fund,  and  for  the  payment,  out  of  the 
fund,  of  a  specified  sum  to  the  surviving  or  designated  person  or 
persons  qualified  to  receive  it  upon  the  death  of  a  member.  The 
term  "life  insurance '^  does  not  apply  to  such  an  object.  {Bar- 
bora  V.  Occidental  Grove,  4  Mo.  App.  429.)  So  in  Durian  v. 
Central  Verein  etc,  7  Daly,  168,  it  was  held  that  where  a  bene- 
ficial society  by  its  constitution  provides  for  the  payment  of  a 
specified  sum  to  the  wife  upon  the  husband's  death,  such  right 
is  not  in  the  nature  of  an  insurance  upon  the  husband's  life, 
and  the  society  may,  by  a  subsequent  change  in  its  constitution 
or  by-laws,  make  the  money  payable  to  some  nominee  of  the 
husband  other  than  the  wife. 

And  in  distinguishing  between  an  association,  whose  primary 
object  was  contracting  with  its  members  for  the  insurance  of 
their  lives,  and  an  association  organized  for  a  social,  literary,  or 
benevolent  purpose,  to  which  a  feature  of  mutual  insurance  is 
added  for  the  purpose  of  mutual  aid,  the  Supreme  Court  of 
Missouri  hold  that  the  latter  cannot  be  said  "  to  be  carrying  on  the 
business  of  insurance,  and  with  which  we  suppose  it  was  not  the 
intention  of  the  legislature  to  interfere."  (State  ex  rel  etc.  Bene- 
fit Association,  6  Mo.  App.  172.  See  also  Lafond  v.  Deems,  supra.) 
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I  therefore  think  that  the  acts  performed  by  the  association  in 
carrying  out  the  purposes  for  which  it  was  established,  are  not 
done  in  the  transaction  of  a  business  carried  on  in  the  name  of 
the  association  for  the  profit  or  loss  of  its  members.  It  rents 
rooms,  employs  officers,  fixes  fees  and  dues,  imposes  fines,  and 
collects  them;  and  when  the  retirement  or  death  of  a  member 
renders  it  necessar}'  to  elect  a  successor  by  the  sale  of  his  place 
in  the  board,  or  to  levy  an  assessment  for  the  purpose  of  mak- 
ing payment  out  of  the  trust  fund  of  the  donation  provided  by 
the  constitution  to  the  surviving  members  of  the  family  or 
designated  appointee  of  the  deceased  member,  it  sells  the  one 
and  enforces  the  collection  of  the  other  from  the  members  '^  in 
like  manner  and  under  the  same  penalties  as  other  dues."  But 
all  these  things,  although  in  the  nature  of  business,  do  not  in 
themselves  constitute  a  business  for  the  transaction  of  which  the 
members  have  associated  themselves  in  the  name  of  the  associa- 
tion. They  are  merely  incidental  to  the  nrimary  objects  of  the 
association. 

Yet  while  no  contractual  obligations  in  personam  bound  the 
members  of  the  association  as  partners  or  otherwise,  for  transact- 
ing a  business  in  tlie  common  name  of  the  association  for  their 
profit  or  loss,  there  spring  from  the  articles  of  agreement  obliga- 
tions incidental  to  the  creation  of  rights  for  the  benefit  of  others, 
and  of  duties  imposed  upon  the  association  in  connection  with 
the  fund  provided  for  such  rights,  in  the  event  of  the  death  of 
any  one  of  the  members.  These  are  rights  which  arise  out  of 
the  executory  contract  between  the  association  and  the  members 
in  favor  of  surviving  members  of  the  family  of  a  deceased  mem- 
ber, or  the  persons  or  objects  designated  by  him,  before  his 
decease,  according  to  the  provisions  of  the  constitution,  as  bene- 
ficiaries of  the  trust.  If  such  surviving  or  designated  benefi- 
ciaries exist  upon  the  death  of  a  member  the  rights  to  the 
beneficiary  fund  vest  in  them,  and  the  corresponding  duty  is 
imposed  upon  the  association  to  pay  to  them  out  of  the  fund  the 
sum  agreed  to  be  paid.  But  the  articles  of  agreement  provide 
that  such  payments  *' shall  be  deemed  absolute  donations  to 
the  persons,  or  for  the  object  to  which  the  same  are  made  or 
applied,  free  from  all  claim  or  control  from  any  other  source  or 
person," 
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The  beneficiaries  are,  therefore,  the  only  persons  qualified  to 
receive  a  "  donation  "  out  of  the  fund ;  it  does  not  belong  to  the 
estate  of  the  deceased  member  and  is  not  chargeable  with  the 
payment  of  his  debts. 

So,  in  an  action  brought  to  determine  the  right  to  a  beneficiary 
fund,  payable  by  an  association,  upon  the  death  of  one  of  its 
members,  under  a  constitution  which  provided,  "that  on  the 
death  of  a  member  in  good  standing  a  beneficiary  fund  shall  be 
paid  ^to  the  person  or  persons  named  by  the  decedent  and 
entered  by  his  order  on  the  will-book,' ^^  the  Supreme  Court  of 
Michigan  held,  that  the  fund  payable  on  the  death  of  a  member 
of  the  association  to  persons  named  by  him  is  not  to  be  treated 
as  part  of  his  estate  subject  to  his  debts,  and  does  not  go  to  the 
administrator,  but  should  be  paid  directly  to  the  beneficiaries. 
{The  C,  j\L  Benefit  Association  v.  Priest  et  al.  46  Mich.  439.) 
To  the  same  effect  will  be  found  Bcdlaii  v.  Oile,  Administrator 
etc.  50  Wis.  614;  Y oilman's  Appeal,  92  Pa.  St.  50;  Masonic 
Mutual  lAfe  Ins,  Co,  v.  Miller,  Administrator,  13  Bush,  489; 
Arthur  v.  Odd  Fell(yws,  29  Ohio  St.  557. 

As,  therefore,  the  beneficiary  fund  of  the  association  was  no 
part  of  the  estate  of  one  of  its  deceased  members,  but  belonged 
to  the  surviving  or  designated  donees  of  the  fund,  it  follows  the 
testator  had  no  interest  in  it  upon  which  a  will  could  operate; 
and  the  executors  are  not  entitled  to  recover  it  as  part  of  the 
estate  of  their  testator. 

Yet  while  the  testator  had  no  personally  enforcible  right  or 
interest  in  the  fund  itself,  he  had,  under  the  constitution  of  the 
association,  a  power  of  appointment  —  authority  to  designate  the 
ultimate  beneficiary.  But  that  was  a  power  exercisable  by  him, 
and  if  not  exercised  prior  to  his  death  the  power  and  authorit}' 
died  with  him.  Nobody  representing  him  could  exercise  it  after 
his  death.  If,  upon  his  death,  there  were  no  survivors  and  no 
persons  or  objects  designated  to  take,  he  had  nothing  in  the 
fund  which  would  descend,  or  upon  which  his  will  could  oper- 
ate.    "  Ilib  contract,"  says  the  Supreme  Court  of  New  York, 

"effected  that  result The  condition  of  payment  to  which 

he  agreed  was  that  the  money  sliould  be  paid  out  of  the  fund  to 
the  person  designated  by  him  before  his  decease."  {Hellenberg 
v.  Dist,  No.  1  of  I.  0,  of  B.  B,  94  N.  Y.  585,  586.) 
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It  may  bo  conceded  tliat  a  nirniber  of  tlie  association,  in  the 
exercise  of  this  power  of  appointment,  could  designate  his  admin- 
istrator or  the  executors  of  his  will,  or  any  person  or  objects, 
as  the  recipients  of  his  bounty ;  and  the  question  arises  whether 
the  testator,  by  his  will,  designated  the  executors  as  beneficiaries 
of  the  trust  fund.     The  court  finds :  — 

*^  Said  Frank  Swift  did  not,  in  or  by  his  last  will  and  testa- 
ment, or  otherwise,  or  at  all,  designate  any  person  or  persons, 
or  any  object  or  objects,  to  whom  or  to  which  the  sum  of  ten 
thousand  ($10,000)  dollars,  or  any  part  thereof,  mentioned  in 
and  provided  for  by  article  xxii.  of  constitution  of  said  associa- 
tion, should  be  paid.  That  ....  he  did  not,  in  or  by  said 
last  will  and  testament,  or  otherwise,  designate  said  sum  of  ten 
thousand  ($10,000)  dollars,  or  any  part  thereof,  as  included  in 
or  belonging  to  the  estate  of  which  by  said  will  he  was  making 
testamentary  disposition.*' 

This  finding  is  also  attacked  as  unsustained  by  the  evidence. 

The  question  of  designation  must  be  determined  by  the  will 
itself,  for  it  is  the  only  evidence  in  the  case  of  an  exercise  of  the 
power  of  appointment.  In  the  will  the  testator  makes  no  men- 
tion of  the  trust  fund,  except  incidentally,  in  connection  with 
an  estimate  of  the  value  of  his  estate.  After  making  specific 
bequests  to  the  amount  of  $60,000,  he  adds :  '^  Should  my  estate 
be  worth  more  than  $60,000  (and  I  now  estimate  it  at  $80,000, 
including  my  seat  in  the  San  Francisco-  Stock  and  Exchange 
Board  and  the  insurance  on  my  life  by  said  board),  I  give, 

bequeath,  etc And  the  balance  of  my  estate  I  desire  paid 

over  to  my  mother  ....  and  by  her  distributed  among  the 
poor  in  any  manner  she  may  see  proper." 

It  might  well  be  inferred  from  this  language  that  the  testator 
intended  to  mix  what  he  supposed  to  be  his  interest  in  the  trust 
fund  of  the  board  with  his  estate,  for  the  purpose  of  exercising 
over  it,  as  part  of  his  estate,  his  disposing  power.  But,  as  we 
have  seen,  he  had  no  disposing  power  over  it  as  part  of  his 
estate.  The  only  power  exercisable  over  it  was  that  defined  by 
the  constitution  of  the  board,  and  that  was  merely  a  power  of 
appointment  of  some  person  or  body  to  receive  it  as  a  thing  dis- 
tinct and  separate  from  his  estate.  Undoubtedly  the  testator 
might  have  exercised  this  power  of  appointment  of  a  person  to 
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rocoivo  the  fund  and  apply  it  to  the  purposes  of  his  estate  in  his 
will,  ant]  he  could  have  designated  in  that  way  his  executors  or 
any  other  persons ;  hut  the  will  does  not  name  tlie  executors,  or 
creditors,  or  legatees,  jointly  or  individually,  as  persons  to 
receive  payment  of  the  "  donation "  for  the  purposes  of  his 
estate  or  otherwise*  And  for  aught  that  appears  in  the  case 
itself  the  estate  of  the  testator  is  sufficient  to  meet  all  the  special 
bequests  of  the  will.  That  being  so,  the  beneficiary  fund  did 
not  pass  either  by  the  special  bequests  or  the  residuary  clause  of 
the  wall  as  part  of  the  estate  of  the  testator,  and  the  will 
itself  did  not  operate  as  a  valid  execution  of  the  power  of 
appointment. 

In  the  case  of  the  Maryland  Mutual  Benevolent  Society  of  the 
Imperial  Order  of  Red  Men  of  the  State  of  Maryland  v.  Clen- 
dinen.  Administrator  with  the  will  annexed  of  Ferdinand  S tans- 
bury,  44  Md.  429,  the  testator,  at  the  time  of  his  death,  was  a 
member  in  good  standing  of  an  incorporated  benevolent  society, 
which  by  its  constitution  provided,  upon  the  death  of  any  mem- 
ber, for  the  payment  of  a  fixed  sum  "  to  the  widow,  child,  chil- 
dren, or  such  person  or  persons  to  whom  the  deceased  may  have 
disposed  of  the  same  by  will  or  assignment."  The  testator  left 
neither  widow  nor  children,  but  by  his  will  he  bequeathed  as 
follows :  "  After  the  payment  of  all  my  just  debts  and  funeral 
expenses  out  of  my  estate,  I  devise  as  follows:  I  give  and 
bequeath  the  entire  residue  of  my  estate  to  my  three  sisters,'* 
etc.  The  administrator  claimed  that  the  money  passed  by  the 
will,  and  that  he  was  entitled  to  recover  it  as  assets  of  the  estate; 
but  the  court  held  that  the  fund  assigned  by  the  charter  to  the 
widow  and  children  of  the  deceased  or  his  legatee  or  assignee 
was  not  assets  recoverable  by  the  administrator;  that  the  jus 
disponendi  given  by  the  charter  was  a  mere  power;  and  that  the 
w411  was  not  a  valid  exercise  of  the  power,  the  intention  to  exer- 
cise it  not  being  expressed,  and  it  not  appearing  that  there  w^as 
no  other  estate  upon  which  it  might  operate. 

In  default  of  appointment  the  trustees  of  the  fund  would  not 
be  justified  to  pay.  By  the  articles  of  agreement  they  were 
bound  to  pay  to  the  surviving  members  of  the  family  entitled  to 
payment,  or  to  the  person  or  object  designated  for  that  purpose. 
The  contract  was  to  pay  to  no  one  else;  and  if  there  were  no 


Digitized  by  VjOOQ IC 


Sept.  ISH.*).]     I..  K.  H.  W.  I).  Co.  r.  K.  K.  &  F.  C.  Co.  577 

survivors  to  take,  ami   no   pers^ons  or  objects  designated,  the 
trustees  were  not  bound  to  pay  at  all. 
Judgment  and  order  affirmed. 

Eoss,  J.,  and  McKinstry,  J.,  concurring.  —  We  concur  in 
the  judgment  on  the  ground  that  the  executors  of  the  deceased 
Swift  cannot  sustain  the  action.  Whether  or  not  any  other 
person  or  persons  can  do  so,  it  is  not  necessary,  we  think,  to 
decide.  That  the  donation  in  question  formed  no  part  of  the 
estate  of  the  deceased  cannot  be  doubted,  and  that  the  rights  of 
the  plaintiffs  as  executors  are  limited  to  the  estate  of  their  tes- 
tate seems  to  us  equally  clear. 


[No.  9765.    Department  Two.— September  29,  1886.] 

LOWER  KINGS  RIVER  WATER  DITCH  COMPANY, 
Respondent,  v.  KINGS  RIVER  AND  FRESNO  CANAL 
COMPANY,   Appellant. 

Pbactice — Amendment  op  Pleadings — Discbetion  of  the  Ooubt.— 
After  the  cause  had  been  at  issue  more  than  two  years,  the  defend- 
ant, without  obtaining  leave  of  the  court  and  without  notice  to  the 
plaintiff,  filed  an  amended  answer,  a  copy  of  which  was  served 
upon  the  plaintiff's  attorneys,  who  made  no  protest  or  objection 
until  after  the  trial  had  commenced,  two  weeks  subsequent  to  the 
service  and  filing  of  the  amended  answer,  when  they  moved  to  have 
it  stricken  from  the  files.  The  court  granted  the  motion,  and  the 
defendant  thereupon  asked  leave  to  refile  the  amended  answer  on 
a  proper  showing,  which  the  court  refused.  Held,  that  the  action  of 
the  court  was  an  abuse  of  discretion. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  County 
of  Tulare,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  8,  Dixov^,  and  D,  S.  Terry,  for  Appellant. 

Any  objection  to  the  filing  of  the  amended  answer  was  waived. 
(Hollister  v.  Livingston,  9  How.  Pr.  140,  and  other  cases.)  It 
was  the  duty  of  the  court  to  allow  the  amendment.  (Peters  v. 
Fos8,  16  Cal.  358;  Lestrade  v.  Barth,  17  Cal.  286;  McMillan 
V.  Dana,  18  Cal.  349;  Roland  v.  Kreyenhagen,  18  Cal.  457; 
Person  v.  McCahill,  22  Cal.  127;  Kirstein  v.  Madden,  38  Cal. 
Lxvn.   CAL. — 37 


Digitized  by  VjOOQ IC 


578  L.  K.  K.  W.  D.  Co.  v.  K.  R.  &  F.  C.  Co.      [Sup.  Ct. 

163;  Stringer  v.  Davis,  30  Cal.  318;  Lybecker  v.  Murray,  58 
Cal.  18G. 

Brown  &  Daggett,  for  Bespondent,  cited  Stuart  v.  Lander,  16 
Cal.  373;  Page  v.  WtHiafyw,  54  Cal.  5G2;  Harney  v.  Corcoran, 
GO  Cal.  316. 

Myrick,  J.  —  This  is  an  action  to  recover  damages  for  an 
alleged  improper  diversion  of  water  from  Kings  River,  and  for 
an  injunction  restraining  further  diversion.  The  complaint  was 
filed  April  23,  1880,  and  on  the  6th  of  September  an  answer  was 
filed.  In  October  of  the  same  year  an  appeal  was  taken  from 
an  order  refusing  to  change  the  place  of  trial,  and  the  appeal 
was  in  this  court  until  May  22,  1882,  when  the  remittitur  went 
down.  On  the  4th  of  September,  1882,  without  previous  notice 
to  the  defendant,  plaintiff  obtained  an  order  of  the  court  setting 
the  case  down  for  trial  on  the  6th  of  October.  Negotiations  for 
a  compromise  and  settlement  had  been  pending  between  the 
parties  and  were  undetermined  when  the  last  order  was  made. 
On  the  23d  of  September  the  defendant,  without  obtaining  leave 
of  the  court  and  without  notice,  filed  an  amended  answer,  setting 
up  among  other  defenses  not  contained  in  the  original  answer, 
prior  appropriation  by  defendant  and  those  under  whom  it 
claimed.  A  copy  of  the  amended  answer  was  delivered  to  and 
received  by  plaintiff's  attorneys  without  objection  and  without 
protest.  No  notice  was  given  that  the  defendant  would  apply 
for  leave  to  file  the  amended  answer.  On  the  6th  of  October 
the  case  was  called  for  trial.  The  plaintiff  asked  a  postpone- 
ment until  the  following  day,  because  certain  depositions  had  not 
been  returned.  Defendant  objected  to  the  postponement  unless 
the  testimony  of  a  witness  who  did  not  wish  to  be  detained  could 
be  taken.  The  parties  consented  to  the  examination  of  the  wit- 
ness, which  was  had  and  further  hearing  postponed.  On  the 
following  day,  October  7th,  the  case  was  called  for  trial  and 
answered  "  ready  '*  by  both  parties.  Before  further  proceeding, 
the  plaintiff  moved  to  strike  from  the  files  the  answer  of  Septem- 
ber 23d,  because  it  had  been  filed  without  leave,  and  because  no 
notice  had  been  given,  llie  court  granted  the  motion  against 
defendant's  protest  and  exception.     The  defendant  then  asked 
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leave  to  file  the  amended  answer,  presenting  aflSdavits  to  show 
why  the  new  defenses  set  up  had  not  been  presented  in  the 
original  answer.  The  plaintiff  objected  on  the  ground  that  no 
notice  of  the  application  had  been  given.  The  motion  was 
denied.  Defendant  then  asked  a  postponement  that  he  might 
prepare  and  file  additional  affidavits,  which  was  also  denied. 
The  court  then  took  a  noon  recess,  and  after  recess  the  defend- 
ant read  an  additional  affidavit  and  renewed  his  motion  for  leave 
to  refile  the  amended  answer.  This  motion  was  denied.  The 
trial  then  proceeded.  The  plaintiff  gave  evidence  tending  to 
show  that  its  appropriation  commenced  in  the  latter  part  of  1870. 
The  defendant  offered  to  show  that  its  predecessors*  acts  of  ap- 
propriation commenced  in  July,  1870,  and  thus  that  defendant's 
rights  antedated  plaintiff's  claim  of  right.  ITiis  evidence  was 
excluded.  The  defendant  made  a  further  effort  during  the  trial  to 
amend  its  answer  so  as  to  admit  evidence  of  prior  appropriation. 

We  are  not  prepared  to  say  the  court  erred  in  excluding  the 
evidence  offered,  for  the  reason  that  it  was  not  within  the  issue ; 
but  we  think  the  defendant  should  have  been  permitted  to  make 
its  defense.  As  between  the  parties  to  this  controversy,  one 
party  or  the  other  has  the  better  right.  The  allowance  of 
amendments  to  pleadings  is  in  general  largely  in  the  discretion 
of  the  trial  court,  but  we  think  the  record  of  the  testimony 
given  and  offered  and  rejected,  shows  that  such  discretion  was 
not  properly  exercised  in  this  case.  In  strictness  under  the 
pleadings,  it  may  be  that  plaintiff  has  the  better  right;  but  if 
the  defendant  can  show  the  matters  set  forth  in  its  proposed 
amended  answer,  it  may  be  that  the  defendant  has  the  better 
right. 

We  do  not  hold  that  the  defendant  had  the  right,  without 
notice  and  without  leave,  to  file  its  answer  of  September  23d ; 
but  we  think  the  circumstance  that  plaintiff's  attorney  received 
a  copy  without  objection  and  without  protest,  negotiations  for  a 
settlement  and  compromise  having  been  pending,  might  well 
have  led  defendant's  attorneys  to  suppose  the  amended  answer 
would  be  suffered  to  remain  without  objection.  Not  until  after 
the  trial  had  actually  commenced  (one  witness  having  been 
examined)  was  this  supposition  dispelled ;  and  at  that  time  they 
found  themselves  engaged  in  a  trial  in  which  they  could  not 
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stand  even-handed  with  their  opponents.  The  object  of  judicial 
proceedings  is  to  discover  all  the  facts  of  a  case  and  apply  the 
law;  and  the  theory  of  the  Code  is  that  the  parties  should  each 
have  reasonable  opportunity  to  present  his  side  of  the  case. 
We  think  the  defendant  has  not  had  such  opportunity  in  this 
case. 

Judgment  and  order  reversed  and  cause  remanded,  with  direc- 
tions to  permit  the  defendant  to  file  its  amended  answer. 

Morrison,  C.  J.,  and  Thornton,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.    11122.     Department   Two.— October   3,    1885.] 

J.    A.    CARIT,    Eespondent,    v,    WILLIAM    WILLIAMS 

ET  AL.,  ANDREW  CHARLES,  Petitioner. 

Appeal — Order  m.kde  after  Judgment — Stay  of  Execution. — ^Pend- 
ing  an  appeal  from  an  order  made  after  tinal  judgment  for  the 
payment  of  money,  the  undertaking  on  appeal  from  the  order  hav- 
ing been  waived,  but  no  appeal  having  been  taken  from  the  judg- 
ment, the  Supreme  Court  has  no  authority  to  grant  a  stay  of  exe- 
cution upon  the  judgment. 

Application  for  an  order  staying  execution  upon  a  judg- 
ment of  the  Superior  Court  of  the  city  and  county  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Coolc  &  Cooky  for  Petitioner. 

D.  II,  Whittemore,  for  Eespondent. 

Thornton,  J.  —  This  is  a  motion  by  Charles  above  named 
for  a  stay  of  execution  upon  a  judgment  recovered  against  him 
and  another. 

After  the  recovery  of  the  judgment  Cliarles  made  an  appli- 
cation for  a  discharge  from  his  debts  under  the  insolvent  laws  of 
the  State,  which  was  granted.     In  the  schedule  filed  in  the 
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proceedings  in  insolvency,  the  judgment  above  mentioned  was 
placed.  After  the  procurement  of  the  discharge  of  Charles  an 
execution  was  issued  on  the  judgment,  which  came  into  the 
hands  of  the  sheriff.  The  petitioner  Charles,  after  the  issuance 
of  the  execution  mentioned  above,  filed  among  the  papers  in  the 
action  above  entitled,  a  certified  copy  of  his  discharge  in  insolv* 
ency,  and  subsequently  on  the  31st  of  May,  1884,  gave  notice 
of  a  motion  for  the  6th  day  of  June,  1884,  to  set  aside  the 
execution  before  mentioned,  to  stay  perpetually  the  issuance 
of  any  execution  on  said  judgment  against  petitioner  Charles, 
and  ordering  that  the  judgment  as  against  the  petitioner  be 
marked  satisfied  and  discharged.  This  motion  was  based  on 
the  discharge  in  insolvency  of  the  petitioner.  This  motion 
was  afterwards  heard  and  denied.  From  this  order  an  appeal 
was  subsequently  prosecuted  to  this  court.  It  appears  that 
the  undertaking  on  appeal  for  $300  has  been  waived  according 
to  law. 

On  the  foregoing  facts,  the  motion  by  Charles  in  this 
court  for  a  stay  of  execution  on  the  judgment  aforesaid  is 
based. 

We  see  no  reason  why  this  motion  should  be  granted.  The 
waiver  of  the  undertaking  is  sufficient  to  stay  any  execution  of 
the  order  appealed  from,  were  any  stay  necessary.  But  it  is 
manifestly  insufficient  to  stay  execution  on  the  judgment  referred 
to  even  if  any  such  stay  could  be  granted  on  an  appeal  from  an 
order  made  after  the  judgment.  This  court  has  no  authority 
under  the  statute  for  ordering  any  such  stay.  The  stay  of 
execution  on  a  judgment  for  the  payment  of  money  is  only 
allowed  on  an  appeal  from  the  judgment,  and  giving  the  under- 
taking in  double  the  amount,  etc.,  as  required  by  the  statute. 
(Code  Civ.  Proc.  §  942.)  Section  949  of  the  Code  of  Civil 
Procedure  only  refers  to  a  stay  of  execution  upon  the  order 
or  judgment  appealed  from,  in  cases  not  provided  for  in  sec- 
tions 942,  943,  944,  and  945.  In  this  case  tliere  is  no  appeal 
from  a  judgment;  the  appeal  is  from  an  order  made  after 
the  final  judgment,  denying  Charles'  motion  for  an  order, 
on  which  no  stay  is  requisite.  W'e  think  it  clear  that  this 
court  has  no  power  under  the  statute  to  grant  the  stay  asked 
for. 
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Tlie  court  sees  no  reason  why,  if  the  order  prayed  for  here 
were  within  its  discretionary  powers,  that  it  should  be  granted. 
It  certainly  would  not  be  granted  without  requiring  the  amplest 
security  for  the  satisfaction  of  the  judgment. 

The  application  must  be  dismissed,  and  it  is  so  ordered. 

Myrick,  J.,  and  McKinstry,  J.,  concurred. 


[No.  7790.     In  Bank.— October  9,  1886.] 
PIEEBE    PELLIER,   Respondent,    v.    T.   J.    GILLESPIE 
ET  AL.  SAN  JOSE  INDEPENDENT  MILL  AND  LUM- 
BER  COMPANY,  Appellant. 

Practice — Service  of  Summons — Residence  of  Defendants. — ^An  aflR- 
davit  which  shows  that  the  summons  was  served  on  the  defendants 
in  the  same  county,  and  that  a  copy  of  the  complaint  was  served 
on  one  of  them,  need  not  state  that  all  the  defendants  were  resi- 
dents of  the  county. 

Mortgage — Foreclosure — Personal  Judgment. — In  an  action  to  fore- 
close a  mortgage,  an  allegation  in  the  complaint  that  the  grantee 
of  the  mortgaged  premises  at  the  time  of  his  purchase  covenanted 
and  agreed  to  pay  the  mortgage  debt,  and  discharge  the  mortgage 
lien,  is  sufficent  to  sustain  a  personal  judgment  against  such  gran- 
tee for  the  deficiency. 

Id. — Description  of  Propertt. — ^The  description  of  the  property  in  the 
mortgage  and  decree  examined,  and  held  sufficient. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  County 
of  Santa  Clara. 

This  was  an  action  to  foreclose  a  mortgage  executed  by  the 
defendant  Gillespie,  who  subsequently  conveyed  the  property  to 
the  appellant  subject  to  the  mortgage.  The  affidavit  of  service 
shows  that  the  summons  was  served  on  all  the  defendants  in  the 
county  of  Santa  Clara,  and  that  a  copy  of  the  complaint  was 
served  on  defendant  Gillespie.  On  default  of  the  defendants  a 
decree  was  rendered  that  the  mortgaged  property  be  sold  to  sat- 
isfy the  mortgage,  and  that  a  judgment  for  any  deficiency  be 
docketed  against  the  appellant.  The  remaining  facts  sufficiently 
appear  in  the  opinion  of  the  court. 

Houghton  &  Reynolds,  for  Appellant. 
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James  B\  Lowe,  and  Rhodes  &  Barstow,  for  Respondent. 

Myrick,  J.  —  When  this  cause  was  before  the  court  in  de- 
partment, an  opinion  was  filed  as  follows:  — 

"The  objection  that  the  affidavit  of  service  of  summons  is 
fatally  defective,  because  it  does  not  state  that  the  appellant  on 
whom  the  summons  alone  was  served,  and  the  defendant  on 
whom  a  copy  of  the  complaint  was  served  with  the  summons, 
were  residents  of  the  same  county,  is  overruled,  on  the  authority 
of  CcUderwood  v.  Brooks,  28  Cal.  153.  The  allegation  that 
appellant  covenanted  and  agreed  to  pay  the  mortgage  debt  and 
discharge  the  mortgage  lien  is  sufficient  to  sustain  the  judgment. 
There  is  a  sufficient  description  of  the  premises.^^ 

After  hearing  by  the  court  in  Bank,  we  see  no  cause  for 
changing  the  views  expressed  in  department.  We  will,  how- 
ever, add,  as  to  the  sufficiency  of  the  description  of  the  premises, 
that  all  reference  to  lot  2  and  map  may  be  omitted,  and  a 
description  be  found.  Let  the  description  as  found  in  the 
mortgage  and  decree  be  slightly  transposed  (lines  and  distances 
given  as  stated),  and  the  description  may  read  thus:  "Begin- 
ning at  a  point  on  the  easterly  line  of  San  Pedro  Street  27 
92-100  feet  southerly  from  a  point  where  the  southerly  line  of 
the  lands  of  the  San  Jose  Independent  Mill  and  Lumber  Com- 
pany strikes  said  easterly  line  of  San  Pedro  Street,  and  running 
from  said  point  at  right  angles  with  said  street  to  the  westerly 
line  of  Market  Street;  thence  along  the  line  of  lands  of  Cresta, 
Reed,  and  San  Jose  Independent  Mill  and  Lumber  Company  to 
said  line  of  San  Pedro  Street ;  and  thence  along  said  line  of  San 
Pedro  Street,  southerly  27  92-100  feet  to  place  of  beginning." 
Can  we  say  this  description  embraces  no  land,  and  the  sheriff 
could  place  no  one  in  possession  of  any  premises?  Can  we 
say  the  line  back  from  Market  Street  is  on  the  same  line 
approaching  Market  Street?  We  think  not  The  judgment  is 
affirmed. 

Morrison,  C.  J.,  McKeb,  J.,  and  Thornton,  J.,  con- 
curred. 

McKiNSTRY,  J.,  concurring.  —  I  concur  in.  the  judgment. 
The  mortgage  and  dooreo  contain  a  good  description. 
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Boatberly  line  of  tract  described  in  the  oomplaiDtT 


Southerly  line  of  Lot  2. 


Treacing  the  contract  of  tlie  defendant,  the  San  Jose  Inde- 
pendent Mill  and  Lumber  Company,  as  in  equity,  and  in  view  of 
section  726  of  the  Code  of  Civil  Procedure,  a  contract  to 
indemnify  ihe  mortgagor  against  the  payment  of  any  deficiency 
that  might  i-rise  under  a  foreclosure  and  sale,  it  was  an  agree- 
ment of  the  benefits  of  which  the  mortgagee  could  avail  himself 
upon  the  principle  of  subrogation.  {Briddel  v.  Brizzolara,  64 
Cal.  354.) 

I  agree  the  affidavii  of  service  wqs  bufficient. 


Ross,  J.,  concurred 


Behearinff  denied. 
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[Nos.  9560;  0735.     In  Banl^.— October  9,  1885.] 

m  THE   MATTER   OF  THE  ESTATE  OP  NICHOLAS 

SKERRETT,  Deceased. 

Will — Deed  of  Gift. — An  instrument  purporting  to  be  a  deed  of  gift, 
but  inoperative  for  want  of  delivery,  cannot,  in  the  absence  of 
proper  evidence  ttiat  a  testamentary  disposition  was  intended,  be 
admitted  to  probate  as  a  will. 

Id. — Cbbtain  Instruments  Constbued  as  a  Will. — Two  instruments 
in  the  handwriting  of  the  deceased,  attached  together,  and  found 
among  his  papers,  one  being  in  the  form  of  a  letter  signed  by  him 
and  addressed  to  his  sister,  and  the  other  purporting  to  be  a  copy 
of  a  deed  of  gift  from  the  former  to  the  latter,  and  it  appearing  on 
the  face  of  the  letter  that  the  property  described  in  the  deed  was 
intended  by  tlie  deceased  as  a  provision  for  the  sister  after  his 
death,  held,  to  be  a  will,  and  admissible  to  probate. 

Appeals  from  certain  orders  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  testator  died  August  13th,  1883.  The  remaining  facts 
are  stated  in  the  opinion  of  the  court. 

A.  H.  Loughborough,  for  Anna  J.  Skerrett,  Proponent 

Joseph  Hutchinson,  Winaiis  &  Belknap,  Lloyd  &  Wood,  P.  0. 
Murphy,  and  M.  C.  Uasseti,  for  Contestants. 

The  letter  was  not  a  will.  (1  Jarman  on  Wills,  Am.  notes, 
26;  Succession  of  Hampton  Elliott,  27  La.  An.  44;  McBride  v. 
McBride,  26  Gratt.  481;  Crutcher  v.  Crutcher,  11  Humph.  386; 
McGee  v.  McCants,  1  McCord,  577.)  The  deed  was  not  testa- 
mentary in  its  character,  and  was  not  executed  as  a  will. 
(Wall's  Administrator  v.  Ward,  2  Swan,  648;  S wails  v.  Bushart, 
2  Head,  561;  Matter  of  Diez,  50  N.  Y.  93;  Wall  v.  Wall,  30 
Mo.  94;  64  Am.  Dec.  197;  Bass  v.  Bass,  52  Ga.  531;  Edwards 
V.  Smith,  35  Miss.  198;  Oolding  v.  Oolding's  Administrator,  24 
Ala.  122.) 

Myrick,  J.  —  These  appeals  will  be  considered  together.  No. 
9560  is  an  appeal  from  an  order  refusing  to  admit  an  instru- 
ment to  probate  as  the  will  of  the  deceased ;  and  No.  9735  is  an 
appeal  from  an  order  admitting  an  instrument  to  probate. 

The  following  appears  in  the  bill  of  exceptions  in  appeal  No. 
9560:  — 

"  Be  it  remembered  that  on  the  13th  day  of  September,  1883, 
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there  was  filed  with  the  clerk  of  said  Superior  Court  a  certain 
instrument  in  writings  which  was  in  words  and  figures  follow- 
ing, to  wit:  — 
.  "  This  indenture  made  this  twenty-sixth  day  of  April,  one 
thousand  eight  hundred  and  eighty-one,  between  Nicholas  Sker- 
rett,  of  the  city  and  county  of  San  Francisco,  State  of  California, 
party  of  the  first  part,  and  Anna  J.  Skerrett,  his  sister,  of 
London,  England,  party  of  the  second  part:  — 

"  WUnesseth:  That  the  said  party  of  the  first  art,  in  consid- 
eration of  the  love  and  affection  which  the  said  party  of  the  first 
part  has  and  bears  unto  the  said  party  of  the  second  part,  does 
by  these  presents  give,  grant,  and  confirm  unto  the  said  party  of 
the  second  part,  and  to  her  heirs  and  assigns  forever,  that 
certain  lot  [here  follows  description  of  real  estate],  together 
with  all  and  singular  the  tenements,  hereditaments,  and  appurte- 
nances thereunto  belonging  or  in  any  wise  appertaining,  and  the 
reversions,  remainder,  and  remainders,  rents,  issues,  and  profits 
thereof,  to  have  and  to  hold  all  and  singular  the  said  premises, 
together  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  and  to  her  heirs  and  assigns  forever. 

^*  In  witness  whereof  the  said  party  of  the  first  part  has  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  written. 

"My  Deab  Anna:  —  I  have  for  a  long  time  been  thinking 
of  executing  this  document.  We  all  know  life  is  xmcertain,  and 
we  donH  know  the  moment  we  may  be  called  away.  Both  you 
and  myself  may  live  for  many  years  to  come,  yet  we  know  not 
the  time.  I  therefore  want  you  to  know  you  are  provided  for 
under  any  circumstances.  Now,  I  want  to  explain  the  particu- 
lars: This  deed  which  I  send  you  a  copy  of  is  all  regularly 
made  out  and  witnessed  before  a  notary  public.  Nothing  else 
necessary  but  to  have  it  recorded;  then  it  becomes  your  prop- 
erty, which  can  be  done  any  moment,  if  necessary.  My  inten- 
tion, however,  is  to  provide  for  you  while  I  live,  the  same  as  I 
always  have  done ;  and  hereafter,  if  it  should  please  God  to  call 
me  away,  you  will  have  your  own  property  to  depend  on,  suf- 
ficient to  make  you  independent  while  you  live,  I  must  now 
conclude,  having  no  more  to  say,  and  are  joined  by  Mr.  Dixon 
in  wishing  you  health  and  happiness.     Your  affectionate  bro., 

N.  Skerbbtt.*' 
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A  witness  testified  as  follows :  — 

"  After  Mr.  Skerrett^s  death,  myself  and  Capt.  Lees  examined 
his  box,  in  which  his  deed  and  other  valuable  papers  were  con- 
signed, to  discover  whether  there  was  any  other  will  than  the 
one  produced  here.  I  did  not  see  anything  that  had  reference 
to  that  except  that,  and  I  found  no  paper  purporting  to  be  a 
will.  I  found  in  the  drawer  of  his  desk  an  envelope  addressed 
to  his  sister  Anna,  containing  a  letter  and  copy  of  deed  to  her. 
I  found  in  the  tin  box  before  mentioned,  in  the  lower  part  of 
the  same  desk,  a  deed  from  him  to  her  acknowledged  before  a 
notary.  This  deed  was  in  an  envelope,  indorsed  in  the  hand- 
writing of  Nicholas  Skerrett,  '  Deed  of  Gift,  Nicholas  Skerrett 
to  Anna  Skerrett/  Neither  of  these  envelopes  was  sealed.  [The 
witness  is  here  shown  the  said  instrument  which  was  filed  herein 
for  probate,  as  aforesaid.]  This  is  the  paper  which  I  found  in 
the  drawer  of  Mr.  Skerretfs  desk,  inclosed  in  an  envelope, 
addressed  to  his  sister  Anna.  I  have  often  seen  him  write  and 
I  know  his  handwriting.  The  whole  of  this  instrument  is  in  the 
handwriting  of  Nicholas  Skerrett,  and  it  is  his  signature  sub- 
scribed at  the  end.  ITie  address  on  the  envelope  was  also 
written  by  him.'* 

It  was  also  in  evidence  that  the  sister  referred  to,  Anna  J., 
was  in  indigent  circumstances,  and  that  the  deceased  had  made 
remittances  to  her  for  her  support.  The  deed  of  gift  which 
was  referred  to  was  executed  (except  as  to  delivery)  and  was 
acknowledged;  it  was  not  delivered,  but  was  found  in  a  box  of 
the  deceased.  A  witness  testified  that  he  suggested  to  the 
deceased  that  he  should  send  the  deed  to  the  sister,  to  which 
deceased  replied:  "Well,  you  know  she  will  have  it,  and  you 
know  she  will  have  abundance." 

The  court  found  that  the  instrument  (copy  of  deed  and  letter) 
was  entirely  written  and  signed  by  the  hand  of  the  deceased ; 
that  it  was  not  dated,  and  was  not  a  will ;  therefore,  the  court 
refused  its  probate. 

In  the  case  presented  in  the  appeal,  No.  9735,  the  deed  itself, 
acknowledged  as  a  deed  and  witnessed  (not  the  copy  and  letter), 
was  offered  for  probate.  The  court  found  its  execution  by  the 
deceased,  in  the  presence  of  the  two  witnesses ;  that  he  declared 
the  same  to  them  to  be  his  will;  that  they  signed  the  same  in 
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his  presence  and  at  his  request;  and  admitted  the  same  to 
probate. 

We  are  of  opinion  that  the  order  in  each  case  was  erroneous. 
The  deed  (proposed  in  No.  9735)  was  a  deed  of  gift,  and  con- 
tained no  words  of  testimentary  character.  It  was  invalid  as  a 
deed,  because  not  delivered;  it  was  not  a  will,  because  it 
expressed  no  design  to  be  other  than  a  deed.  The  evidence  was 
insufficient  to  show  its  execution  as  a  w^ill ;  it  was  not  olographic, 
and  the  evidence  was  insufficient  to  show  that  the  deceased 
declared  to  the  witnesses  that  the  paper  was  his  will.  The 
instrument  proposed  in  No.  9560,  taken  as  an  entirety,  should 
have  been  admitted.  It  was  written  entirely  by  the  hand  of 
the  decased,  it  was  signed  by  him,  and  a  date  appears  at  tlie 
commencement.  Neither  the  copy  of  the  deed  nor  the  letter, 
taken  by  itself,  constitute  a  will ;  the  one  is  not  testamentary  in 
its  character,  the  other  has  no  date ;  but  taking  them  together  as 
the  deceased  left  them,  forming  one  document,  it  is  complete. 
The  first  part  furnishes  the  date,  and  the  latter  the  testamentary 
character.  We  think  the  following  words  clearly  show  an 
animus  testandi,  viz. :  "  We  all  know  life  is  uncertain,  and  we 
don't  know  the  moment  we  may  be  called  away I  there- 
fore want  you  to  know  you  are  provided  for  under  any  circum- 

tances My  intention  is  to  provide  for  you  while  I  live, 

the  same  as  I  have  always  done;  and  hereafter,  if  it  should 
please  God  to  call  me  away,  you  will  have  your  own  property 
to  depend  on,  sufficient  to  make  you  independent  while  you  live." 

Doubtless  the  deceased  had  it  in  his  mind,  when  he  executed 
the  deed,  to  send  it  to  his  sister  at  some  time,  thus  vesting  the 
title  in  her  in  his  lifetime;  but  for  some  reason  he  retained  it, 
perhaps  so  that  he  could  sell  the  property  if  he  should  desire, 
but  that  he  intended  she  should  have  the  property  upon  his 
death,  if  not  sold  by  him,  is  to  us  very  clear.  Such  being  the 
case,  and  the  instrument  being  executed  with  the  formalities 
required  by  law,  it  is  entitled  to  be  admitted  to  probate. 

The  orders  and  motions  in  both  appeals  are  reversed  and  the 
matters  are  remanded  with  directions  to  the  court  below  to 
refuse  probate  of  the  deed  by  itself,  and  to  admit  to  probate  the 
copy  of  deed  and  letter,  being  the  instrument  referred  to  as 
proposed  in  appeal  No.  9560. 
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Morrison,  C.  J.,  McKee,  J.,  Thornton,  J.,  and  McKin- 
STRY,  J.,  concurred. 

Sehearing  denied. 


[No.  o214.     Department  Two.— October  22,  1886.] 

J.  H.  CARPENTER,  Appellant,  v.  A.  HEWEL, 

Respondent. 

New  Tbial — Notice  of  Intention — Time  of  Filing — Notice  of  De- 
cision— Statement — Appeal. — An  appeal  from  an  order  refusing 
a  new  trial  will  not  be  dismissed  on  the  ground  that  the  notice  of 
intention  was  not  filed  in  time,  where  the  record  fails  to  show  that 
notice  of  the  decision  was  served  on  the  appellant  or  his  attorney, 
and  no  objection  was  made  by  the  respondent  in  the  lower  court  to 
the  settlement  of  the  statement  on  the  motion. 

Pleading — Counter-claim. — A  counter-claim  must  be  denominated  as 
such  in  the  answer  in  order  to  be  effective. 

Id. — Ejectment — Use  and  Occupation — Rent. — In  an  action  of  eject- 
ment, the  defendant,  after  denying  the  ownership  of  the  plaintiff, 
and  averring  title  in  himself,  set  up  u  lease  oif  the  premises  in 
controversy  by  himself  to  the  plaintiff,  and  an  indebtedness  by  the 
latter  for  rent  accruing  under  the  lease.  Held,  that  such  indebted- 
ness could  not  be  pleaded  as  a  counter-claim. 

Appeal  from  a  judgment  of  the  Supenut  Court  of  Stanislaus 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

ScJiell  &  Bond,  for  Appellant. 

The  cause  of  action  set  up  by  the  defendant  did  not  constitute 
a  counter-claim.  (Code  Civ.  Proc.  §  438;  Pomeroy  on  Reme- 
dies, §§  775,  794;  Edgerton  v.  Page,  20  N.  Y.  281;  Hancock 
Ditch  Co.  V.  Bradford,  13  Cal.  638 ;  Brown  v.  Harter,  18  Cal. 
77 ;  Moyle  v.  Porter,  51  Cal.  639 ;  James  v.  Canter,  53  Cal.  31 ; 
Brannan  v.  Paty,  58  Cal.  331.) 

Tf .  E,  Turner,  for  Bespondent. 

FooTE,  C.  —  The  plaintiff  Carpenter  brought  an  action  of 
ejectment  for  the  possession  of  some  land.  He  alleged  an 
unlawful  entry  upon  the  same  by  the  defendant,  and  his  own 
ouster    therefrom,   claimed    restitution   of   the   premises,    and 
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damages  for  its  withliokling,  and  for  rents,  issues,  and  profits. 
The  defendant  answered  denying  the  allegations  of  the  com- 
plaint. 

And  further  answering,  averred  himself  to  be  the  owner  of 
the  premises  and  entitled  to  the  possession  thereof;  alleged  a 
contract  by  which  the  plaintiff  became  his  tenant,  and  claiming 
thereunder  rent  for  the  use  and  occupation,  prayed  judgment  for 
the  same  in  the  sum  of  $1,000. 

The  plaintiff  on  the  27th  of  May,  1880,  moved  the  court  to 
dismiss  "this  action  without  prejudice."  The  court  refused  to 
dismiss  the  action.  Judgment  was  afterward  rendered  in  favor 
of  the  defendant  for  the  amount  claimed.  The  plaintiff^s  motion 
for  a  new  trial  was  overruled,  and  from  the  order  made  therein 
and  the  judgment  he  appealed. 

Bespondent  claims  the  appeal  should  be  dismissed,  because 
notice  of  intention  to  move  for  a  new  trial  was  not  filed  in  time, 
under  section  659  of  the  Code  of  Civil  Procedure. 

Twelve  days  had  elapsed  from  that  on  which  the  decision  in 
the  case  made,  before  the  filing  of  that  notice.  But  nowhere 
in  the  record  does  it  appear  that  any  notice  of  the  decision  in 
the  case  was  ever  served  on  the  plaintiff  or  his  attorney.  And 
no  objection  was  made  in  the  court  below,  by  the  defendant,  tc 
the  settlement  of  the  statement  on  said  motion. 

The  defendant  pleading,  averring  title  in  himself,  and  the 
attornment  of  the  plaintiff  as  his  tenant,  and  praying  for  judg- 
ment of  $1,000,  for  his  use  and  occupation  of  the  premises,  was 
nowhere  therein  "denominated  a  counter-claim." 

This  should  have  been  done  to  make  it  effective  as  such. 
(§  581,  Code  Civ.  Proc;  Brannan  v.  Paty,  58  Cal.  330,  334.) 

But  even  had  it  been  so  denominated,  it  would  not  have 
constituted  a  counter-claim. 

The  matters  alleged  therein  did  not  arise  out  of  the  trans- 
action, and  were  not  connected  with  the  subject  of  the  action, 
according  to  the  construction  which  this  and  other  courts  have 
given  as  proper  to  be  placed  on  language  such  as  that  contained 
in  section  438  of  the  Code  of  Civil  Procedure,  subdivision  1. 
{Moyle  V.  Porter,  51  Cal.  639,  640;  James  v.  Center,  53  Cal. 
31;  Pomeroy  on  Remedies,  §  7T5;  Bliss  on  Code  Pleading, 
§  375,  and  cases  cited.) 
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The  judgment  and  order  should  be  reversed,  cause  remanded, 
and  the  court  below  directed  to  permit  the  plaintiff  to  dismiss 
his  action,  on  payment  of  costs  and  disbursements  accruing  up 
to  the  date  of  the  order  refusing  to  dismiss  the  same. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  cause  remanded,  with 
directions  to  permit  plaintiff  to  dismiss  his  action,  on  payment 
of  costs  and  disbursments  accruing  up  to  the  date  of  the  order 
refusing  to  dismiss  the  same. 


[No.  8876.     Department  Two. — October  22,  1886.] 
THOMAS    MEADE,    Appellant,    v.    MARTIN    WATSON, 

Respondent. 

Feuceb — ^AcTs  IN  Relation  Thereto. — The  Acts  of  April  27,  1855,  and 
April  3,  1860,  concerning  lawful  fences,  are  continued  in  force  under 
section  19  of  the  Political  Code,  and  consequently  the  counties  to 
which  they  apply  are  not  subject  to  the  provisions  of  section  841  ot 
the  Civil  Code. 

Id. — What  Constitutes. — A  fence  which  is  good,  strong,  substantial, 
and  built  of  stone,  forming  a  perfect  enclosure,  and  sufficient  to 
turn  stock,  is  a  lawful  fence  within  the  meaning  of  the  statute,  al- 
though it  is  not  specifically  described  therein. 

Id. — Division  Fence. — The  line  or  division  fences  provided  for  by  the 
statute  of  1860  must  be  lawful  fences. 

Id. — In  an  action  brought  under  the  statute  to  recover  one  half  the 
value  of  a  partition  fence,  and  to  foreclose  a  lien  therefor,  it  is  not 
necessary  for  the  plaintiff  to  show  that  other  fences  which  have 
been  adopted  by  the  defendant  in  completing  his  enclosure  are  law- 
ful fences. 

BoAD  Laws — Constitution. — The  road  laws  retained  by  the  Code  hav- 
ing been  in  force  before  the  adoption  of  the  present  Constitution, 
are  not  ailected  by  the  provision  against  special  legislation. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Stanislaus. 

The  facts  are  stated  in  the  opinion. 

Wright  &  Uazen,  for  Appellant. 

W.  E,  Turner,  for  Respondent. 

Searls,  C.  —  This  is  an  action  to  recover  the  sum  of  $280, 
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with  interest  and  counsel  fees,  and  to  foreclose  a  lien  for  one 
half  the  value  of  a  partition  fence. 

The  appeal  is  from  a  judgment  in  favor  of  defendant,  on  a 
demurrer  to  the  complaint. 

In  addition  to  his  general  demurrer,  defendant  sets  forth  as 
special  causes  why  the  complaint  is  not  sufficient,  that  the  fence 
alleged  to  have  been  constructed  by  plaintiflP  is  not  one  of  the 
kinds  of  fence  declared  to  be  a  lawful  fence  by  the  act  of  the 
legislature  of  the  State  of  California,  entitled  "  an  act  concern- 
ing lawful  fences,^'  approved  April  27,  1855,  and  the  acts  sup- 
plementary thereto. 

B.  That  there  is  no  allegation  in  said  complaint  that  the  fence 
erected  by  plaintiff  is  as  strong,  substantial,  and  as  well  calcu- 
lated to  protect  enclosures  as  either  of  the  kinds  of  fence,  by  the 
said  act  declared  a  lawful  fence. 

C.  That  it  appears  that  neither  of  the  fences  described  in  the 
complaint  is  a  lawful  fence  within  the  meaning  of  the  afore- 
said act  of  the  legislature. 

The  allegations  of  the  complaint  essential  to  a  decision  on  the 
demurrer  are,  that  the  plaintiff  and  defendant  are  adjoining 
land-owners,  that  plaintiff  erected  upon  the  line  between  his 
land  and  that  of  defendant,  a  good,  strong,  substantial,  and  law- 
ful stone  fence,  three  and  one  half  feet  high,  two  feet  wide  at 
the  base  and  one  foot  wide  at  the  top,  compact  and  regular  in 
construction,  etc.  The  complaint  then  proceeds  to  aver  that  cer- 
tain other  coterminous  land-owners  erected  fences,  which  to- 
gether with  his  and  certain  fences  erected  by  defendant,  served 
to  "  and  did  and  now  does  form  a  perfect  and  sufficient  enclosure 
of  all  said  premises,  and  sufficient  to,  and  the  same  and  the  whole 
thereof  did,  and  now  does,  prevent  the  ingress  of  stock  upon, 
or  the  egress  of  stock  from  said  premises  and  the  whole 
thereof/' 

The  land  of  defendant  thus  enclosed  is  not  divided  by  a  par- 
tition fence  from  that  of  Abbott,  Shoemake,  and  Tuck,  adjoin- 
ing land-owners,  but  is  enclosed  in  one  common  enclosure  with 
their  land. 

The  land  in  question  is  situated  in  the  county  of  Stanislaus, 
and  is  therefore  in  one  of  the  counties  governed  by  the  act  en- 
titled "an  act  concerning  lawful  fences,'^  approved  April  27, 1855 
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(Stats.  1855,  p.  154),  and  an  act  amendatory  and  supplementary 
thereto,  approved  April  3,  1860.     (Stats.  1860,  p.  141.) 

These  acts  are  retained  in  force  by  the  provisions  of  section  19 
of  the  Political  Code,  and  the  counties  to  which  they  are  applic- 
able are  not  subject  to  the  provisions  of  section  841  of  the  Civil 
Code.     (Gonzales  v.  Wasson,  51  Cal.  297.) 

The  Act  of  1855,  after  prescribing  the  height  and  mode  of 
construction  of  lawful  fences,  when  of  wire,  of  post,  and  rail,  and 
various  other  material,  proceeds  as  follows: — 

'^Section  2.  Any  fence  which  by  reliable  evidence  shall  be 
declared  as  strong,  substantial,  and  as  well  suited  to  the  protec- 
tion of  enclosures  as  either  of  the  above  described,  shall  be  a  law- 
ful fence  in  all  counties  of  this  State,  except  Sonoma,  Napa, 
El  Dorado,  and  Marin." 

The  fifth  section  of  the  Act  of  1855  was  amended  in  1860 
(Stats.  1860,  p.  141)  to  read  as  follows:— 

"  When  a  fence  has  been  erected  by  any  person  on  the  line  of 
his  land,  and  the  person  owning  the  land  adjoining  thereto  shall 
make,  or  cause  to  be  made,  an  enclosure  on  the  opposite  side  of 
such  fence,  so  that  such  fence  may  answer  the  purpose  of  enclos- 
ing Lis  ground  also,  such  person  shall  pay  the  owner  of  such 
fence  already  erected,  one  half  the  value  of  so  much  thereof  as 
serves  as  a  partition  fence  between  them,"  etc. 

The  ultimate  object  of  a  lawful  fence  is  to  so  enclose  land  as 
to  prevent  the  ingress  and  egress  of  such  domestic  animals  as 
are  usually  nurtured  and  confined  thereon,  and  to  protect  the 
premises  enclosed  from  unlawful  encroachment. 

At  the  common  law  no  man  is  bound  to  fence  his  lands  against 
the  cattle  of  another,  but  each  owner  is  bound  to  restrain  them, 
and  is  answerable  for  any  trespass  they  may  commit  upon  the 
lands  of  another.  The  word  "close"  is  purely  technical,  and 
relates  to  the  interest  in  the  soil  and  to  its  invisible  bound- 
aries, and  not  to  those  artificial  barriers  often  erected  around 
land. 

The  whole  duty  of  erecting  division  and  boundary  fences  in 
the  absence  of  agreement  or  prescription,  is  regulated  by  statute, 
and  as  will  be  seen  by  our  statutes  as  quoted,  lawful  fences  may 
consist  either  of  the  specific  structures  enumerated,  or  of  any 
other  barrier  "  which,  by  reliable  evidence,  shall  be  declared  as 

UCVII,    CAL. — 38 
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strong,  substantial,  and  as  well  suited  to  the  protection  of  enclos- 
ures as  either  of  the  above  described.'^ 

Keeping  in  view,  then,  the  object  of  a  lawful  fence,  viz.,  to 
protect  an  enclosure,  we  are  of  opinion  the  language  of  the  com- 
plaint in  this  cause  sufficiently  alleges  that  the  fence  constructed 
by  plaintiff,  and  for  the  value  of  which  he  seeks  to  recover,  was 
and  is  a  lawful  fence. 

It  is  not  one  of  the  enumerated  fences  mentioned  in  the  stat- 
ute, but  is  described  as  a  stone  wall  of  given  dimensions,  con- 
structed in  a  given  manner,  and  is  according  to  the  complaint,  a 
"good,  strong,  substantial,  and  lawful  stone  fence,  ....  and 
with  the  other  fences  now  does  form  a  perfect  enclosure  of  all 
said  premises,  and  sufficient  to  ...  .  and  now  does  prevent  the 
ingress  of  stock  upon  or  the  egress  of  stock  from  said  premises, 
and  the  whole  thereof.^^ 

A  fence  which  forms  a  perfect  enclosure  and  is  sufficient  to 
turn  stock  which  is  good,  strong,  and  substantial,  and  built  of 
stone,  must,  we  think,  be  the  equivalent  of  the  lawful  fences 
specifically  described  in  the  statute. 

The  statute  as  amended  in  1860  does  not  in  terms  provide 
that  line  or  division  fences  shall  be  lawful  fences;  but  the  law 
having  defined  what  is  meant  by  a  lawful  fence,  we  must  pre- 
sume that  when  fences  are  mentioned  elsewhere  in  the  statute, 
lawful  fences  are  intended.  (Enright  v.  S.  F.  &  8.  J.  B.  R.  Co. 
33  Cal.  230.) 

We  do  not  conceive  it  to  be  necessary  to  show  that  all  the 
fences  surrounding  and  enclosing  the  lands  of  defendant  are 
lawful  fences  within  the  meaning  of  the  statute.  If  they  have 
been  adopted  by  him  in  completing  his  enclosure,  and  serve  to 
enclose  his  land,  and  if  plaintiff^s  fence  complies  with  the  re- 
quirements of  the  law,  it  must  be  held  sufficient;  otherwise  a 
party  enclosing  his  land  could  always  prevent  a  recovery  for 
fences  constructed  by  others  on  his  lines  by  omitting  to  build  as 
provided  by  statute. 

So,  too,  the  fact  of  defendant  connecting  his  fences  with  those 
already  constructed  so  as  to  form  an  enclosure  of  his  land  with 
that  of  such  others,  must  be  construed  as  tantamount  to  an 
agreement  on  his  part  within  the  doctrine  of  Gonzales  v.  Wasson, 
51  Cal.  295. 
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The  road  laws  retained  in  force  by  the  Code  are  not  subject 
to  the  obection  of  being  special  legislation,  and  therefore  obnox- 
ious to  the  Constitution.  They  were  in  force  before  the  adoption 
of  OUT  present  Constitution;  and  that  instrument  only  applies  to 
statutes  passed  after  its  adoption.  {People  v.  Jobs,  7  Colo.  475 ; 
Ex  parte  Burke,  69  Cal.  6.) 

The  demand  of  payment  by  plaintiff  was  suflBcient. 

The  complaint  shows  the  length  of  the  division  fence  to  be 
320  rods,  that  the  value  thereof,  at  the  time  the  enclosure  was 
made,  was  $1.75  for  each  and  every  rod  thereof,  and  that  one 
half  the  total  value  was  and  is  $280;  that  on  the  14th  day 
of  October,  1881,  plaintiff  demanded  payment  of  said  sum  from 
defendant,  which  was  refused,  etc.  Nothing  further  was  re- 
quired to  constitute  a  valid  demand. 

Counsel  for  respondent  claims  that  if  a  recovery  can  be  had 
from  defendant  in  this  case,  he  will  be  equally  liable  to  the  other 
persons  whose  fences  form  portions  of  the  general  enclosure 
within  which  his  land  is  situated.  A  reference  to  the  statute 
(Stats.  1860,  p.  141)  will  show  that  it  is  only  for  a  proportionate 
part  of  the  value  of  partition  fences  that  a  recovery  can  be  had. 

We  think  the  judgment  should  be  reversed  and  the  court 
below  directed  to  overrule  the  demurrer. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  with  directions  to  overrule  the  de- 
murrer to  the  complaint. 


[No.  8728.     Department  Two.— October  22,  1885.] 

E.  B.  LERCH,  Appellant,  v.  S.  M.  GALLTJP  et  al., 
Respondents. 

Indemnity — Verbal  Promise — Sureties — Statute  of  Frauds — Con- 
sideration.— The  defendants  w&re  sureties  on  an  undertaking  to 
stay  execution  on  an  appeal  from  a  judgment  of  a  Justice's  Court. 
The  appeal  having  been  dismissed,  they  requested  the  plaintiff,  a 
constable,  to  levy  execution  upon  and  sell  certain  personal  prop- 
erty which  they  represented  belonged  to  the  judgment  debtor,  and 
verbally  promised  to  indemnify  him  for  any  damage  he  might  sus- 
tain by  reason  of  the  levy  and  sale,  should  they  prove  to  be  wrong- 
ful.   The  plaintiff,  in  consideration  of  such  promise,  levied  upon 
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and  sold  the  property  and  thereby  satisfied  the  judgment.  Held, 
that  the  promise  was  founded  upon  a  sufficient  consideration,  and 
was  not  within  the  Statute  of  Frauds. 
Id. — Execution  Issued  without  Authority  of  Judgment  Cbeditob — 
Ratification. — The  execution  was  issued  at  the  request  of  the  sure- 
ties, but  the  money  arising  from  the  sale  was  received  by  the  judg- 
ment creditor  in  satisfaction  of  the  judgment.  Held,  that  the  re- 
ceipt of  the  money  was  a  ratification  of  the  act  of  sureties. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Stanis- 
laus County. 

The  facts  are  stated  in  the  opinion. 

Wright  &  TIazen,  for  Appellant. 

W.  E.  Turner^  for  Eespondents. 

Belcher,  C.  C.  —  Tliis  is  an  action  on  a  verbal  promise  to 
indemnify  the  plaintiff,  who  was  a  constable,  for  seizing  and  sell- 
ing certain  personal  property  under  an  execution. 

^iTie  court  below  sustained  a  demurrer  to  the  complaint,  and 
the  plaintiff  declining  to  amend,  judgment  was  entered  in  favor 
of  the  defendants.     The  appeal  is  from  that  judgment. 

The  facts  of  the  case,  as  they  appear  from  the  complaint,  may 
be  briefly  stated  as  follows: — 

In  March,  1875,  one  Ulloa  recovered  judgment  against  one 
Sotcher  for  fifty  dollars  and  costs  in  a  Justice's  Court  in  Stanis- 
laus County.  An  appeal  was  taken  from  the  judgment  to  the 
County  Court,  and  an  undertaking  to  stay  execution  thereon  was 
signed  ])y  the  defendants  here,  as  sureties  for  the  appellant,  and 
filed  in  the  case.  In  February,  1878,  the  appeal  was  dismissed. 
In  March,  1878,  the  judgment  remaining  wholly  unpaid,  an 
execution  thereon  was  issued  at  the  special  instance  and  request 
of  the  defendants,  and  placed  in  the  hands  of  the  plaintiff  for 
service,  he  being  at  the  time  a  constable  authorized  to  receive 
and  serve  the  same.  At  the  time  the  execution  was  issued 
Sotcher  had  removed  from  this  State,  and  had  left  no  property 
liere,  so  far  as  plaintiff  knew,  subject  to  seizure  and  sale.  The 
defendants  informed  the  plaintiff  that  they  had  discovered  cer- 
tain personal  property  belonging  to  Sotcher,  which  was  subject 
to  seizure  and  sale,  and  they  pointed  the  property  out  to  the 
plaintiff,  and  demanded  that  he,  as  such  constable,  levy  upon 


Digitized  by  VjOOQ IC 


Oct.  1885.]  Lerch  v.  Gallup.  597 

and  sell  the  same  in  satisfaction  of  the  judgment  and  execution. 
The  plaintiff,  inasmuch  as  he  did  not  himself  know  about  the 
property,  asked  from  the  defendants  a  bond  of  indemnity  to 
secure  him  against  any  damages  he  might  sustain  by  reason  of 
the  levy  and  sale,  should  they  prove  to  be  wrongful.  The 
defendants  then  assured  the  plaintiff  that  the  property  belonged 
to  Sotcher,  and  expressly  promised  him  that  if  he  would  levy 
upon  and  sell  the  property  in  satisfaction  of  the  judgment  and 
execution  they  would  save  him  harmless  and  indemnify  him  for 
any  damages  he  might  sustain  by  reason  of  the  levy  and  sale. 
The  plaintiff,  in  consideration  of  the  defendants'  promise  and  at 
their  special  instance  and  request,  then  levied  upon  and  sold  the 
property  under  the  execution,  and  thereby  paid  and  satisfied  the 
judgment  in  full. 

In  March,  1879,  one  Williams,  claiming  to  have  been  the 
owner  of  the  property  when  it  was  levied  upon  and  sold,  com- 
menced an  action  against  the  plaintiff  in  the  District  Court  for 
Stanislaus  County  to  recover  the  sum  of  $400,  the  alleged  value 
thereof,  and  $124  damages.  The  defendants  were  notified  of 
the  action,  and  at  their  request  and  in  their  behalf  the  plaintiff 
answered  to  the  complaint  and  used  due  diligence  in  defending 
the  action.  The  case  was  tried  in  May,  1879,  and  judgment 
was  rendered  in  favor  of  Williams  and  against  the  plaintiff  here 
for  the  sum  of  $506.25,  damages  and  costs.  An  appeal  was 
taken  to  the  Supreme  Court,  and  the  judgment  was  there 
affirmed  in  December,  *  1880.  In  May,  1881,  an  execution  on 
the  judgment  was  taken  out  and  levied  on  the  property  of  this 
plaintiff,  and  in  June  following  he  paid  the  judgment  in  full, 
amounting  then  to  the  sum  of  $630.  The  plaintiff,  also,  in 
defending  the  action,  necessarily  expended  the  further  sum  of 
$375  for  counsel  fees  and  other  expenses ;  and  he  claims  to  have 
been  damaged  in  the  sum  of  $2,000  by  the  seizure  of  his  prop- 
erty under  the  execution.  In  August,  1881,  plaintiff  demanded 
of  the  defendants  payment  of  the  damages  sustained  by  him  as 
aforesaid,  but  they  refused,  and  have  ever  since  refused,  to  pay 
the  same.  This  action  was  commenced  in  December,  1881,  and 
the  plaintiff  asks  judgment  for  damages  in  the  sum  of  $3,005. 

We  think  the  complaint  stated  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  court  erred  in  sustaining  the 
demurrer. 
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1.  The  execution  on  the  Justice  Court  judgment  was  issued 
"  at  the  special  instance  and  request "  of  the  defendants,  but  it 
does  not  follow  from  that  fact  that  it  was  issued  without  the 
knowledge  and  request  of  the  party  in  whose  favor  it  was  given, 
nor,  if  it  was,  that  the  plaintiff  knew  it  was  so  issued  when  it 
was  placed  in  his  hands  for  service.  And  if  it  was  Issued  at  the 
request  of  the  defendants,  without  the  knowledge  of  the  judg- 
ment creditor,  he  must  be  held  to  have  ratified  and  confirmed 
their  act  in  ordering  it,  when  he  accepted  the  money  made 
under  it  in  full  payment  and  satisfaction  of  his  judgment. 
{Clarkson  v.  White,  4  Marsh.  J.  J.  529;  20  Am.  Dec.  229.) 

2.  The  defendants  were  sureties  on  the  undertaking  on  appeal 
and  were  liable  to  be  called  upon  at  any  time  to  pay  the  judg- 
ment. They  were  interested  therein  in  having  the  money  made 
out  of  the  property  of  the  judgment  debtor.  This  was  a  suffi- 
cient consideration  for  their  promise  to  indemnify  the  plaintiff  if 
he  would  levy  upon  and  sell  under  the  execution  the  property 
which  they  pointed  out  to  him  and  asked  him  to  sell.  {Tarr  v. 
Northey,  17  Me.  113;  Train  v.  Gold,  5  Pick.  380.) 

3.  The  promise  to  indemnify  the  plaintiff  was  not  within  the 
Statute  of  Frauds. 

Under  our  statute  "  a  promise  to  answer  for  the  obligation  of 
another,  in  any  of  the  following  cases,  is  deemed  an  original 
obligation  of  the  promisor,  and  need  not  be  in  writing : — 

"  1.  Where  the  promise  is  made  by  one  ....  who  hap  re- 
ceived a  discharge  from  an  obligation  in  whole  or  in  part^  in 
consideration  of  such  promise. 

*^3.  Where  the  promise,  being  for  the  antecedent  obligation 
of  another,  is  made  ....  upon  a  consideration  beneficial  to  the 
promisor,  whether  moving  from  either  party  to  the  antecedent 
obligation,  or  from  another  person."     (Civ.  Code,  §  2794.) 

Here,  out  of  the  money  made  by  the  levy  and  sale,  the  judg- 
ment was  satisfied,  and  the  defendants  were  discharged  from 
their  obligation  to  pay  it.  Their  promise  was,  therefore,  evi- 
dently made  upon  a  consideration  beneficial  to  them. 

4.  The  plaintiff  appears  to  have  acted  in  good  faith  in  levy- 
ing upon  and  selling  the  property  pointed  out  to  him.  He 
committed  no  wilful  trespass,  and  there  is  no  reason,  therefore, 
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why  the  promise  to  indemnify  him  should  not  be  enforced. 
{iStark  V.  Raney,  18  Cal.  623;  Coventry  v.  Barton,  17  Johns. 
342;  8  Am.  Dec.  376;  Stone  v.  HooJcer,  9  Cowen,  154;  Nelson 
V.  CooJc,  17  111.  443;  Avery  v.  Halsey,  14  Pick.  174.) 

The  judgment  should  be  reversed  and  the  cause  remanded 
with  directions  to  the  court  below  to  overrule  the  demurrer. 

Searls,  C,  and  Pootb,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  and  cause  remanded  with  directions  to 
overrule  the  demurrer  to  the  complaint. 


[No.  8497.    Department  Two.— October  22,  1886.] 

A.  WALKER,  Appellant,  v.  H.  BREM,  Respondent. 

Findings — Facts  in  Issue — Aduissions. — Findings  should  be  limited 
to  the  facts  put  in  issue  by  the  pleadings,  and  are  not  required 
as  to  admitted  facts.  If,  however,  findings  are  made  upon  the  ad- 
mitted facts,  they  must  be  in  harmony  with  such  facts. 

Id. — ^The  findings  reviewed,  and  held  to  be  in  confiict  with  admissions  in 
the  answer. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Stanislaus 
County. 

The  action  was  brought  to  recover  the  possession  of  certain 
land.    The  further  facts  are  stated  in  the  opinion. 

Wright  &  Hazen,  for  Appellant 

TT.  E.  Turner,  for  Respondent. 

Beloher,  C.  C.  —  1.  The  demurrer  to  the  answer  was 
properly  overruled.  The  answer  denied  the  plaintiffs  owner- 
ship or  right  to  the  possession  of  the  land  sued  for  "save  and 
except  as  hereinafter  set  forth/'  and  then  set  up  an  equitable 
defense.  It  stated  facts  sufficient  to  constitute  a  defense,  and  as 
a  whole  was  not  ambiguous,  uncertain,  or  unintelligible. 

!SL  The  findings  do  not  meet  the  issues  raised  by  the  pleadings. 
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The  answer  alleges  a  mistake  in  drawing  the  deed  from  the 
plaintiff  to  the  defendant,  whereby  the  land  here  sued  for  was 
excepted  from  its  operation,  when,  according  to  the  agreement 
of  the  parties,  there  was  to  be  and  should  have  been,  only  a  reser- 
vation of  a  temporary  right  of  way  over  it.  The  answer  admits 
that  the  title  to  the  land  in  controversy  is  still  in  the  plaintiff, 
and  asks  that  the  deed  be  reformed  so  as  to  express  the  real 
agreement  between  the  parties  to  it  at  the  time  of  its  execution. 

If  a  mistake  was  made  in  drawing  the  deed,  as  alleged,  that 
fact  should  have  been  found  in  clear  and  unmistakable  language, 
and  being  found  would  have  constituted  a  defense  to  the  action, 
whether  the  court  went  further  and  actually  reformed  the  deed 
or  not.     {Hoppough  v.  Struble,  60  N.  Y.  430.) 

But  the  finding  was  only  that  ^^it  was  agreed  at  the  time  of 
the  sale  by  the  plaintiff  to  the  defendant  that  so  long  as  the 
plaintiff  maintained  and  run  said  ferry,  he  should  have  the  right 
of  way  across  said  corner  of  said  land,  for  a  road  to  and  from 
his  ferry  landing  to  a  point  intersecting  the  county  road,  and  the 
reservation  clause  in  said  deed  as  set  forth  in  finding  No.  2,  was 
inserted  for  the  sole  purpose  of  reserving  to  plaintiff  the  said 
right  of  way  free  from  all  let  or  hindrance  from  this  defendant 
while  the  plaintiff  maintained  and  run  said  ferry.'* 

It  was  then  found,  "that  since  the  13th  day  of  March,  1878, 
plaintiff  has  not  been  the  owner  of  or  seized  in  fee  of  the  prem- 
ises described  in  plaintiff's  complaint,  or  any  part  thereof,  and 

since  the day  of  March,  1879,  has  not  been  in  possession 

of,  or  entitled  to  the  possession  of  said  described  premises,  or  any 
part  thereof  " ;  and  as  conclusions  of  law,  "  that  the  deed  of  con- 
veyance from  plaintiff  to  defendant,  as  set  forth  in  finding  No.  2, 
conveyed  the  absolute  title  of  all  the  lands  in  said  deed  described, 
and  that  the  reservation  clause  as  set  forth  in  finding  No.  2  did 
not  reserve  in  plaintiff  the  legal  title  to  any  portion  of  said 
described  premises,  nor  did  it  entitle  him  to  possession  of  any 
portion  of  said  described  premises,  save  and  except  during  such 
time  as  he,  plaintiff,  Mas  maintaining  and  running  a  public 
ferry,  as  established  and  maintained  at  the  time  of  the  sale  from 
plaintiff  to  defendant." 

Findings  should  be  confined  to  the  facts  put  in  issue  by  the 
pleadings,  and  upon  such  facts  as  are  admitted  by  the  pleadings 
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no  findings  are  required.  If,  however,  findings  are  made  upon 
admitted  facts,  they  should  be  in  harmony  with  the  facts  as 
admitted  and  not  in  conflict  with  them.  "A  finding  which 
negatives  the  existence  of  a  fact  admitted  by  the  pleadings  is  a 
finding  against  evidence,  and  the  judgment  rendered  thereon  is 
erroneous."     {Silvey  v.  Neary,  59  Cal.  97.) 

Here  there  is  no  direct  and  clear  finding  as  to  the  mistake 
alleged,  and  the  finding  and  conclusion  as  to  the  operation  and 
effect  of  the  deed  are  in  direct  conflict  with  the  admissions  in 
the  answer. 

It  follows  that  the  judgment  must  be  reversed. 

Seaels,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed. 


[No.  9072.    Department  Two.— Octbber  22,  1885.] 

J.  B.  BKICHMAN,  Respondent,  v.  W.  G.  BOSS, 

Appellant. 

New  Trial — Notice  of  Motion — Court  cannot  Extend  Time  for  Giv- 
ing.— The  right  to  move  for  a  new  trial  is  statutory,  and  neither 
the  court  nor  a  judge  thereof  has  power  to  extend  the  time  for  giv- 
ing notice  of  such  motion. 

Id. — Objection  to  Notice — Waiver — ^Appeal. — ^An  objection  that  the 
notice  was  not  given  in  time  must  be  taken  in  the  lower  court,  or 
it  will  be  deemed  to  have  been  waived,  and  the  time  extended  by 
consent  of  the  parties.  Such  an  objection  cannot  be  raised  for  the 
first  time  in  the  Supreme  Court. 

Attachment — Levy  on  Personal  Property  in  Possession  of  Defend- 
ant in  the  Writ — Justification  by  Officer — Replevin. — In  an 
action  by  the  owner  to  recover  possession  of  personal  property  from 
an  officer,  who  had  levied  upon  it  under  an  attachment  against  a 
third  person  in  whose  possession  it  was  found,  the  writ  of  attach- 
ment is  admissible  in  evidence  as  a  prima  facie  justification  of  the 
act  of  the  officer  in  making  the  levy,  if  the  writ  be  regular  upon  its 
face,  and  issued  by  a  court  having  jurisdiction  of  the  subject-mat- 
ter, and  in  a  case  where  the  law  authorizes  its  issuance. 

Id. — Ownership  of  Property  Seized — Evidence. — On  the  trial  of  the 
action,  the  ownership  of  the  property  being  in  issue,  the  plaintiff, 
after  testifying  to  his  ownership,  and  that  the  defendant  in  the  at- 
tachment suit  was  in  possession  under  an  unexecuted  contract  of 
sale,  was  asked  on  cross-examination  to  describe  the  property  which 
he  sold  to  such  defendant.     Held,  that  the  question  was  proper. 

Id. — Judgment  for  Plaintiff — Must  be  in  Alternative. — In  such  an 
action,  the  judgment,  if  in  favor  of  the  plaintiff,  must  be  in  the 
alternative  form  required  by  section  667  of  the  Code  of  Civil  Pro- 
oedure,  although  the  property  had  been  delivered  to  himt 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Stanislaus 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

P.  J,  Hazen,  and  J.  C,  Simmons,  for  Appellant. 

C.  C.  Wright,  and  W.  L,  Dudley,  for  Eespondent. 

Searls,  C.-^  Action  to  recover  personal  property.  Plaintiff 
had  judgment,  from  which  and  from  an  order  denying  a  new 
trial  defendant  appeals. 

The  verdict  of  the  jury  was  rendered  and  judgment  entered 
thereon  December  7,  1882. 

Notice  of  motion  for  a  new  trial  was  served  and  filed  Decem- 
ber 18,  1882,  more  than  ten  days  after  verdict  and  judgment, 
and  respondent  claims  here  for  the  first  time,  so  far  as  is  shown 
by  the  record,  that  the  motion  came  too  late,  and  that  the 
validity  of  the  proceedings,  so  far  as  involved  in  the  motion  for 
new  trial,  cannot  be  considered. 

1.  A  party  intending  to  move  for  a  new  trial  must,  within 
ten  days  after  verdict,  file  with  the  clerk  and  serve  upon  the 
adverse  party  a  notice  of  such  intention.  (Code  Civ.  Proc. 
§  659.) 

2.  The  right  to  move  for  a  new  trial  is  statutory,  and  no 
power  is  given  to  the  Superior  Court,  or  a  judge  thereof,  to 
extend  the  time  for  giving  notice  of  such  motion.  Section  1054 
of  the  Code  of  Civil  Procedure  does  not  authorize  such  order. 

3.  Objection,  however,  that  a  notice  of  motion  for  new  trial 
is  not  given  in  time  must  be  taken  in  the  court  below,  or  it  will 
be  deemed  to  have  been  waived,  and  the  time  extended  by  con- 
sent of  parties,  and  such  objection  cannot  be  taken  for  the  first 
time  in  this  court.  {Patrick  v.  Morse,  64  Cal.  462;  Oray  v. 
Nunan,  63  Cal.  220;  Hohhs  v.  Dujf,  43  Cal.  485;  Eodgdon  v. 
OHffin,  56  Cal.  610.) 

It  follows  that  the  objection  of  respondent  Is  untenable, 
because  not  taken  in  the  court  below. 

It  appears  the  action  was  brought  to  recover  personal  prop- 
erty, the  furniture  and  fixtures  in  a  restaurant,  which  according 
to  the  evidence,  plaintiff  had  contracted  to  sell  to  one  Flanders, 
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when  the  latter  should  pay  the  purchase  price  thereof,  until 
which  time  plaintiff  was  to  retain  the  title.  Flanders  paid  a 
part  of  the  purchase  price,  and  was  placed  in  possession  of  the 
furniture  and  engaged  in  the  business  of  keeping  a  restaurant, 
using  the  furniture  in  question  therein. 

Defendant  denies  plaintiff's  ownership  of  the  goods  and 
chattels,  avers  that  plaintiff  took  possession  of  the  property 
under  proceedings  in  claim  and  delivery  in  this  action,  and  still 
retains  such  possession,  and  for  a  further  answer  avers  that  he 
is  a  constable  in  and  for  Empire  township,  county  of  Stanislaus, 
and  that  as  such,  he  levied  upon  and  took  possession  of  the 
goods  in  question,  under  and  by  virtue  of  a  writ  of  attachment 
issued  out  of  a  Justice's  Court,  in  an  action  in  which  one  John 
Simon  was  plaintiff  and  E.  Flanders  was  defendant. 

That  the  property  in  dispute  was  owned  by  Flanders  and 
was  taken  1" "om  his  possession  under  said  writ,  which  ran  against 
his  property,  etc. 

Defendant  first  offered  in  evidence  the  writ  of  attachment, 
which  was  objected  to  as  insufficient  to  justify  him  as  constable 
in  seizing  the  property  without  proof  of  the  regularity  of  the 
proceedings  under  which  it  issued.  The  objection  was  sustained 
by  the  court,  whereupon  the  pleadings,  summons,  undertaking 
on  attachment,  and  affidavit  for  attachment,  as  well  as  the  writ, 
were  offered  in  evidence. 

Objection  was  made  to  the  sufficiency  of  the  affidavit  for 
an  attachment,  which  showed  that  defendant  (Flanders)  was 
indebted  to  him,  the  said  plaintiff,  in  the  sum  of  $141.14  on 
contract,  but  failed  to  show  whether  upon  an  express  or  implied 
contract. 

The  objection  was  sustained  and  the  papers  excluded,  and  the 
rulings  are  assigned  as  error. 

The  first  question  presented  is  as  to  the  sufficiency  of  a  writ 
of  attachment,  regular  upon  its  face,  to  justify  the  officer  acting 
under  it. 

Ministerial  officers  are  presumed  to  know  the  law,  and  are 
bound  at  their  peril  to  know  the  general  jurisdiction  of  the 
courts,  whose  process  they  are  called  upon  to  enforce,  and  if  they 
execute  process  which  the  court  has  no  jurisdiction  to  issue,  they 
are  liable,     (Freeman  on  Executions,  §  JOO.) 
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If,  however,  a  writ  is  issued  by  the  proper  officer,  in  due 
form,  in  a  case  where  he  has  jurisdiction  and  authority  to 
exercise  jurisdiction  over  the  subject-matter  of  the  writ,  and 
there  is  nothing  on  the  face  of  the  writ  showing  it  to  be  illegal, 
the  officer  to  whom  it  is  directed,  and  whose  duty  it  is  to  execute 
it,  may  do  so,  and  justify  his  acts  thereunder  by  producing  the 
writ,  although  from  some  cause  not  apparent  on  the  face  of  the 
writ,  the  whole  proceeding  is  irregular  or  void.  (Freeman  on 
Executions,  §  101,  and  cases  cited.) 

The  rule  is  the  same  in  case  of  process  issuing  out  of  courts 
of  limited  jurisdiction.  (Savercoid  v.  Boughton,  5  Wend.  170.) 
"  A  sheriff  or  other  ministerial  officer  is  justified  in  the  execution 
of,  and  must  execute  all  process  and  orders  regular  on  their  face 
and  issued  by  competent  authority,  whatever  may  be  the  defect 
in  the  proceedings  upon  which  they  were  issued."  (Pol.  Code, 
§  4187.) 

It  is  said  by  Drake  in  his  work  on  Attachments,  §  185,  a : — 

"When  the  officer  attaches  property  found  in  the  possession 
of  the  defendant,  he  can  always  justify  the  levy  by  the  production 
of  the  attachment  writ,  if  the  same  was  issued  by  a  court  or 
officer  having  lawful  authority  to  issue  it,  and  be  in  legal  form. 
But  when  the  property  is  found  in  the  possession  of  a  stranger 
claimiilg  title,  the  mere  production  of  the  writ  will  not  justify 
its  seizure  thereunder ;  it  rests  upon  the  officer  to  go  further  and 
prove  that  the  attachment  defendant  was  indebted  to  the  attach- 
ment plaintiff.  If  in  the  attachment  suit,  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  that  will  establish  the  indebtedness 
of  the  defendant;  if  not,  the  officer  must  otherwise  prove  the 
indebtedness,  in  order  to  justify  his  proceeding.'^  (Thornburg 
V.  Hand;  7  Cal.  554;  Damon  v.  Bryant,  6  Pick.  411;  Rinchey 
V.  Stryker;  28  N.  Y.  45 ;  Horn  v.  CorvaruJbias,  51  Cal.  524 ; 
Sexey  v.  Adkinson,  34  Cal.  346.) 

In  the  case  last  cited  our  Supreme  Court  held  to  the  doctrine 
enunciated  by  Drake  as  above  quoted,  and  in  very  nearly  the 
language  of  that  author. 

In  Babe  v.  Coyne,  53  Cal.  261,  the  writ  under  which  a  sheriff 
had  made  a  levy,  and  the  affidavit  on  which  it  was  issued,  were 
introduced  in  evidence,  and  this  court  held  that  it  made  out  a 
prima  facie  case  of  justification  of  the  seizure  of  the  property. 
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notwithstanding  the  affidavit  was  originally  insufficient,  and 
was  amended  subsequent  to  the  seizure.  This  was  in  a  case 
where  the  property  was  in  the  possession  of  the  defendant,  and 
was  attached  as  his  property.  Had  the  affidavit  not  been  offered 
with  the  writ,  the  ruling  would  doubtless  have  been  the  same. 

The  reason  for  the  distinction  between  cases  where  the  writ  is 
levied  upon  property  in  possession  of  the  defendant  in  the 
writ,  and  where  the  property  is  found  in  possession  of  a  stranger 
to  the  writ,  is  found  in  the  fact,  that  the  defendant  may,  if  the 
attachment  has  been  improvidently  issued,  move  to  have  it 
quashed  or  have  an  action  upon  the  undertaking,  while  a  third 
party,  a  stranger  to  the  writ  and  the  record,  could  not  be  heard 
for  such  purpose;  hence,  the  justice  of  requiring  an  officer  who 
takes  property,  not  from  the  defendant  against  whom  the  writ 
runs,  but  from  the  possession  of  a  stranger,  whom  the  law 
presumes  to  own  it,  to  show  not  only  his  writ,  but  that  it  issued 
regularly,  upon  a  valid  demand  against  the  defendant  named  in 
such  writ. 

It  follows  from  these  views,  that  as  the  property  in  dispute 
was  found  in  the  possession  of  Flanders,  and  was  levied  upon 
by  the  constable  under  a  writ  of  attachment  against  him,  regular 
upon  its  face,  issued  by  a  justice  of  the  peace  having  Jurisdiction 
of  the  subject-matter,  and  in  a  case  where  under  the  law  he  was 
authorized  to  issue  the  same,  that  the  writ  of  attachment  was 
admissible  in  evidence  in  justification  of  the  act  of  the  officer  in 
making  such  levy,  and  to  exclude  it  was  error. 

It  must  not  be  understood  that  we  hold  the  writ  as  anything 
more  than  prima  facie  evidence  of  the  right  of  the  constable  to 
make  the  levy  and  take  possession  of  the  property.  If  it  in 
fact  belonged  to  plaintiff,  he  was  entitled  to  recover  upon  proving 
the  property  to  be  his. 

It  follows  that  if  the  writ  of  attachment  was  admissible  in 
evidence  when  offered  by  itself,  it  was  equally  admissible  when 
offered  with  the  summons,  affidavit,  etc.,  in  connection  with  it. 

At  the  trial  plaintiff  was  sworn  as  a  witness  in  his  own  behalf, 
and  gave  evidence  tending  to  show  that  in  March,  1882,  he  was 
the  owner  of  the  property  in  question,  and  entered  into  a  con- 
tract with  Flanders  to  sell  to  him  the  property  for  $1,000, 
plaintiff  to  retain  the  title  until  the  property  was  paid  for — ' 
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that  Flanders  paid  or  secured  $300  of  the  purchase  money. 
Plaintiff  then  rented  to  Flanders  a  restaurant  in  which  the  prop- 
erty was  used,  and  gave  possession  of  the  personal  property  to 
Flanders,  who  was  to  pay  rent,  interest  on  the  purchase  money 
due,  and  to  have  the  personal  property  when  he  paid  for  it. 

On  cross-examination  the  witness  was  asked  the  following 
question  by  counsel  for  defendant: — 

"  Describe  the  property  which  you  sold  to  Mr.  Flanders  ?  " 

Counsel  for  plaintiff  objected  to  the  question  upon  the  ground 
that  it  was  immaterial  and  irrelevant.  The  objection  was  sus- 
tained by  the  court,  and  the  ruling  is  assigned  as  error. 

Plaintiff's  ownership  of  the  property  was  denied  by  the 
answer,  and  having  testified  to  such  ownership  and  as  to  a 
contract  of  sale  to  Flanders,  under  which  the  latter  was  placed 
in  possession,  it  was  proper,  on  cross-examination,  to  inquire  as 
to  the  precise  property  included  in  the  transaction,  defendant 
had  a  right  to  show  by  the  witness,  if  he  could,  that  the  alleged 
contract  of  sale  was  in  fact  a  sale  in  presenti,  or  that  the  contract 
did  not  include  all  the  goods  levied  upon,  etc. 

We  think  the  court  erred  in  sustaining  the  objection  to  the 
question. 

We  find  no  error  in  the  other  points  made  by  defendant, 
upon  the  refusal  of  the  court  to  permit  the  witness  to  answer 
questions  propounded. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  the  pos- 
session of  the  property  described  in  the  complaint,  and  for  costs, 
but  did  not  provide  for  a  recovery  of  its  value  as  provided  by 
section  667  of  the  Code  of  Civil  Procedure. 

The  property  had  already  been  delivered  to  plaintiff. 

Under  these  circumstances,  respondent  claims  that  no  injury 
was  done  to  appellant  by  a  failure  to  provide  in  the  judgment 
for  a  recovery  of  the  value  of  the  property,  and  his  contention 
seems  plausible. 

But  in  Berson  v.  Ntaicm,  63  Cal.  550,  it  was  held  that  in 
actions  to  recover  personal  property,  the  judgment  must  be  in 
the  alternative  form,  required  by  section  067  of  the  Code  of 
Civil  Procedure. 

We  are  of  opinion  the  judgment  of  the  court  below  and  the 
order  denying  a  new  trial  should  be  reversed  and  a  new  trial  had, 
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Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  cause  remanded  for  a 
new  trial. 


[No.  9988.    Department  One.— October  29,  1886.] 

REBECCA  RODGERS,  Appellant,  v.  CENTRAL  PACIFIC 

RAILROAD  COMPANY,  Respondent. 

Railboao — ^Death  or  Employee — ^Liabiuty  fob. — A  railroad  company 
is  liable  for  the  death  of  an  employee  caused  by  the  falling  of  a 
bridge  negligently  constructed  and  maintained  by  the  company  aa  a 
part  of  ita  road. 

Id. — Act  of  God. — If  the  falling  of  the  bridge  resulted  from  an  act  of 
God,  the  company  is  not  liable  unless  ita  negligence  was  a  con- 
tributing cause  of  the  accident,  and  in  order  to  charge  the  company 
in  such  a  case,  it  must  be  guilty  of  negligence  amounting  to  a  want 
of  ordinary  care. 

JuBT — Receivino  £vn)ENCE  OUT  OF  CouBT. — A  jury  is  guilty  of  im- 
proper conduct  in  receiving  evidence  out  of  court. 

Appeal  from  an  order  of  the  Superior  Court  of  Sacramento 
County  granting  a  new  trial. 

Tlie  facts  are  stated  in  the  opinion. 

W.  B.  Treadwell,  and  A.  P.  Cailin,  for  Appellant 

8.  C  Benson,  for  Respondent. 

Searls,  C.  —  This  is  an  action  to  recover  damages  for  the 
death  of  plaintiff's  son,  claimed  to  have  been  caused  by  the  neg- 
ligence of  the  corporation  defendant.  Plaintiff  had  verdict 
which  was  set  aside  by  the  court  below  and  a  new  trial  granted. 
Plaintiff  appeals  from  the  order  granting  a  new  trial. 

James  McGregor  Rodgers,  the  intestate  of  plaintiff,  who  was 
a  servant  of  defendant  and  firemen  on  one  of  its  locomotive 
engines,  was  killed  in  a  train  accident  at  China  Gulch,  in  Shasta 
County. 

An  important  question  at  the  trial  was  whether  defendant  was 
guilty  of  negligence  in  the  construction  and  maintenance  of  a 
bridge  across  said  gulch,  by  the  fall  of  which  the  train  in  ques- 
tion was  precipitated  into  a  chasm   and   decedent  killed,  or 
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whether  the  accident  was  due  to  an  enormous  downflow  of  water 
caused  by  what  is  familiarly  known  as  a  cloud-burst,  and  con- 
stituting what  is  designated  as  an  "act  of  God/' 

The  court  below  very  properly  instructed  the  jury  in  effect 
that  if  the  accident  was  attributable  to  a  "superhuman  or  irre- 
sistible cause "  to  an  "  act  of  God,"  the  defendant  would  not  be 
liable,  that  as  a  general  principle  no  man  shall  be  responsible 
for  that  which  no  man  can  control,  and  then  proceeded  in  his 
instruction  as  follows: — 

"But  if  in  addition  to  the  act  of  God,  so  called,  the  interven- 
tion of  man  takes  place,  co-operating  with  it  and  commingling 
with  it  to  any  extent,  however  slight,  and  an  injury  then  results, 
the  injury  is  to  be  ascribed  not  to  the  act  of  God  —  which  would 
constitute  no  defense  in  the  case  supposed  —  but  to  the  act  of 
man;  and  therefore  if  the  negligence  of  a  human  being  concurs 
with  the  act  of  God  and  causes  an  injury,  the  party  thus  negli- 
gent would  be  responsible  therefor." 

The  objection  taken  to  this  instruction  on  the  motion  for  new 
trial  was  that  it  did  not  discriminate  between  the  different  de- 
grees of  negligence,  that  it  gave  the  jury  to  understand  that  if 
the  act  of  the  defendant  in  the  slightest  degree  concurred  with 
the  act  of  God  in  producing  the  injury  complained  of,  the  defend- 
ant would  be  liable  without  regard  to  whether  the  negligence 
proven  on  its  part  was  slight,  ordinary,  or  gross. 

The  court  below  was  of  opinion  defendant  was  only  liable  to 
its  employee  for  want  of  ordinary  care,  and  not  for  slight  negli- 
gence, and  therefore  that  the  instruction  tended  to  mislead  the 
jury  and  was  erroneous. 

"Where  an  employment  is  accompanied  with  risks  of  which 
those  who  enter  into  it  have  notice,  they  cannot  if  they  are 
injured  by  exposure  to  such  risks,  recover  compensation  from 
their  employer."     (Wharton  on  Negligence,  §  200.) 

WTiere,  however,  an  employment  involves  special  risks  known 
to  the  employer,  but  of  which  the  servant  is  not  cognizant,  and 
which  are  not  patent,  it  is  the  duty  of  the  employer  to  acquaint 
the  servant  therewith,  and  failing  to  do  so,  he  will  be  liable  for 
injury  from  such  risks,  suffered  by  the  employee.  {Baxter  v. 
Roberts,  44  Cal.  188.) 
•     Manifestly  it  was  the  duty  of  the  defendant,  a  railroad  com- 


Digitized  by  VjOOQ IC 


Oct.  1885.]  RoDOERS  V.  C.  P.  R.  R.  Co.  609 

pany,  to  furnish  alike  to  its  passengers  and  employees  a  suitable 
and  safe  road,  engines,  cars,  and  appliances  for  conducting  its 
business,  to  select  competent  and  reliable  servants,  the  nature  of 
the  business  considered.  This  duty  performed,  and  if  from 
some  extraordinary  cause  or  condition,  extrinsic  to  defendanfa 
action,  an  injury  results,  defendant  is  not  liable. 

Responsibility  ceases  where  accident  intervenes. 

If  there  is  nothing  to  be  imputed  to  a  defendant,  there  is  noth- 
ing with  which  he  is  chargeable. 

If,  however,  the  negligence  of  a  defendant  has  combined  with 
the  act  of  God,  with  inevitable  accident  in  producing  the  injury 
complained  of,  he  is  liable. 

The  question  presented  here  is  as  to  the  degree  of  negligence 
which  tlms  combining  with  a  superhuman  or  irresistible  cause, 
will  render  a  defendant  liable. 

According  to  the  instruction  given  by  the  court  below,  if  the 
act  of  the  defendant  co-operated  and  commingled  to  any  extent, 
however  slight,  with  the  accident,  defendant  would  be  liable. 

We  do  not  think  this  is  or  should  be  the  rule  as  to  the  liabil- 
ity of  a  defendant  engaged  in  a  lawful  pursuit  to  his  employee. 

^^^liere  a  man  engaged  in  a  lawful  business  exercises  reason- 
able care,  the  law  does  not  make  him  an  insurer  of  others  against 
those  consequences  of  his  actions  which  reasonable  care  and  fore- 
sight could  not  have  prevented.  The  law  justly  ascribes  such 
consequences  to  inevitable  misfortune,  or  to  the  act  of  God,  and 
leaves  the  harm  resulting  from  them  to  be  borne  by  him  upon 
whom  it  falls.  The  contrary  rule  would  obviously  be  against 
public  policy,  because  it  would  impose  so  great  a  restraint  upon 
freedom  of  action  as  materially  to  check  human  enterprise.^' 
(Thompson  on  Negligence,  1234,  1235.  See  also  Brown  v. 
Kendall,  6  Cush.  292;  Morris  v.  Flatt,  32  Conn.  75.) 

The  Civil  Code  of  this  State,  section  1971,  is  as  follows:  — 

"An  employer  must  in  all  cases  indemnify  his  employee  for 
losses  occasioned  by  the  former^s  want  of  ordinary  care." 

The  Code  having  thus  established  the  rule  by  which  to  ascer- 
tain the  liability  of  the  employer  to  his  employee,  it  is  not  within 
the  province  of  the  courts  to  depart  from  it. 

The  instruction  as  given  was  violative  of  the  rule,  and  the 
new  trial  was  properly  granted. 

LXVII.     CAL. — 39 
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2.  So,  too,  we  think  the  acts  of  the  jury  in  receiving  evidence 
out  of  court  were  improper. 

Other  errors  were  assigned  as  grounds  for  the  motion,  but  as 
the  action  of  the  court  in  awarding  the  new  trial  was  based  upon 
the  points  herein  noticed,  we  do  not  deem  further  discussion 
necessary. 

We  are  of  opinion  the  order  appealed  from  should  be  aflSrmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 

Hearing  in  Bank  denied. 


[No.  9564.    Department  One.— October  29,  1886.] 

J.  C.  HOULT  ET  AL.,  Bespondents,  v.  E.  J.  BALDWIN, 

Appellant. 

Sale — Manufactubbd  Article — Implied  Wabbantt. — Under  sections 
1709  and  1770  of  the  Civil  Code,  one  who  sells  or  agrees  to  sell  an 
article  of  his  own  manufacture,  thereby  warrants  it  to  be  free  from 
any  latent  defect  not  disclosed  to  the  buyer,  arising  from  the  proc- 
ess of  manufacture,  and  also  that  neither  he  nor  his  agent  in  such 
manufacture  has  knowingly  used  improper  materials  therein;  and 
one  who  manufactures  an  article  under  an  order  for  a  particular 
purpose  warrants  by  the  sale  that  is  reasonably  fit  for  such  pur- 
pose. 

Id. — Express  Warranty  of  Fitness — Breach  bt  Seller — Resoission 
BY  Buyer. — Upon  a  breach  by  the  seller  of  either  of  such  implied 
warranties,  or  upon  a  breach  by  him  of  an  express  warranty  that 
the  article  manufactured  and  sold  would  do  good  work  of  a  par- 
ticular kind,  the  buyer  has  a  right  to  rescind  the  sale  by  returning 
or  offering  to  return  the  article  to  the  seller. 

Id. — Guaranty — When  Part  of  Contract. — The  machine  in  question 
was  manufactured  and  sold  by  the  plaintiffs  on  the  order  of  an 
agent  of  the  defendant.  At  the  time  of  the  order,  the  plaintiffs 
notified  the  defendant  that  they  intended  to  deliver  the  machine 
upon  the  cars,  and  that  their  responsibility,  so  far  as  the  working 
thereof  was  concerned,  should  then  cease.  The  defendant  refused 
to  accept  it  upon  these  terms,  and  demanded  a  guaranty  that  it 
would  do  good  work.  The  plaintiffs  thereupon  executed  and  for- 
warded to  him  a  written  guaranty  to  that  effect.  Held,  that  the 
guaranty  was  a  part  of  the  contract  of  sale,  and  supported  by  a 
sufficient  consideration. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
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Lloyd  &  Wood,  and  J.  A.  Loutitt,  for  Appellant. 
e7.  C.  Campbell,  and  W.  L,  Dudley,  for  Respondents. 

Belcher,  C.  C.  —  This  is  an  action  to  recover  the  purchase 
price  of  a  harvesting  machine  known  as  a  combined  header  and 
separator. 

The  machine  was  manufactured  by  the  plaintiffs  at  the  city 
of  Stockton,  and  is  alleged  to  have  been  sold  and  delivered  by 
them  to  the  defendant  in  the  month  of  May,  1878, 

About  the  middle  of  April  of  that  year  the  defendant  was  at 
Stockton,  and  in  company  with  one  H.  C.  Shaw,  who  resided 
there,  went  to  the  plaintiff^s  shops  and  saw  some  of  the  machines, 
which  were  in  process  of  construction. 

After  leaving  the  shops,  defendant  said  to  Shaw :  '*  If  I  write 
up  to  you  to  secure  one  of  these  machines,  will  you  attend  to 
the  business  for  me  ?  "  and  Shaw  said  he  would. 

None  of  the  machines  were  then  finished,  or  expected  to  be 
finished,  for  nearly  a  month. 

The  defendant  then  went  away,  and  a  correspondence  was 
carried  on  between  him  and  Shaw,  and  to  some  extent  between 
him  and  the  plaintiffs,  in  reference  to  the  purchase  of  a  machine 
and  the  terms  and  conditions  on  which  one  would  be  furnished. 

On  the  23d  of  April,  Shaw  left  an  order  for  one  of  the 
machines,  and  on  the  15th  of  May  one  was  finished  and  placed 
on  a  car  to  be  shipped  to  the  defendant's  ranch  in  Los  Angeles 
County. 

When  the  machine  arrived  at  the  railway  station  nearest  to 
the  ranch,  it  was  carefully  taken  from  the  car,  and  the  detached 
parts  were  put  together.  Animals  were  then  harnessed  to  it,  to 
haul  it  away,  but  before  it  had  gone  more  than  forty  or  fifty 
feet  from  the  depot,  upon  a  dry,  hard,  and  level  road,  the  tiller- 
post,  by  which  the  guiding  wheel  was  attached  to  the  tongue, 
broke,  and  it  could  be  moved  no  further.  A  telegram  was 
immediately  sent  to  the  plaintiffs,  notifying  them  of  the  break, 
and  they  at  once  sent  forward  a  duplicate  casting  to  take  the 
place  of  the  broken  one.  The  new  casting  was  put  in  place  and 
another  effort  was  made  to  haul  the  machine  to  the  ranch,  but 
before  it  had  gone  many  feet  the  new  casting  also  broke. 
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The  defendant  then  declined  to  accept  the  machine,  and  offered 
to  return  it  to  the  plaintiffs,  and  to  pay  the  return  freight  thereon. 

This  was  the  first  machine  which  went  out  from  the  plaintiffs' 
shops  during  that  year,  and  very  soon  after  it  was  shipped  an 
improvement  was  introduced  and  used  upon  all  the  other 
machines  by  which  the  tiller-post  was  strengthened.  "It  was 
made  heavier;  more  metal  was  used  in  the  plate  or  bottom 
part,  and  a  stirrup  or  iron  strap  was  put  around  it."  The  plaint- 
iffs did  not  offer  to  furnish  to  the  defendant  the  improved  tiller- 
post,  or  notice  in  any  way  the  fact  that  the  machine  had  become 
disabled  a  second  time.  They  waited  four  months  without 
demanding  pay  for  the  machine,  or  making  any  suggestion 
about  its  use  or  return,  and  then  commenced  this  action. 

In  defense  of  the  action  the  defendant  set  up  a  warranty  of 
the  machine,  a  breach  of  the  warranty,  and  a  prompt  offer  to 
return  the  machine  to  the  plaintiffs  after  he  discovered  its 
insufficiency. 

The  case  was  tried  before  a  jury,  and  the  verdict  was  in  favor 
of  the  plaintiffs  "  for  the  full  amount  claimed,  with  interest." 

The  defendant  —  appellant  here  —  now  insists  that  the  verdict 
was  not  justified  by  the  evidence,  and  that  the  court  erred  in 
giving  certain  instructions,  and  refusing  to  give  other  instruc- 
tions to  the  jury. 

We  think  the  motion  for  a  new  trial  should  have  been  granted. 

It  appears  from  the  testimony  in  the  case  that  on  the  very 
day  the  machine  was  ordered,  the  defendant  was  notified  of  the 
fact  of  its  being  ordered,  and  that  the  plaintiffs  proposed  to 
deliver  it  upon  the  cars,  and  that  their  responsibility,  so  far  as 
the  working  of  the  machine  was  concerned,  should  then  be  at 
an  end ;  that  the  defendant  was  unwilling  to  accept  it  on  those 
terms  and  demanded  a  guaranty  that  it  would  do  good  work; 
that  the  plaintiffs  at  once  acceded  to  the  demand,  by  executing 
and  forwarding  to  the  defendant  a  written  guaranty  that  the 
machine  would  do  good  work  in  cutting  and  thrashing  ordinary 
grain,  standing  from  one  to  five  feet  in  height. 

When  the  defendant  demanded  the  guaranty  he  added  that 
he  would  be  willing  to  pay  the  expenses  of  a  man  to  start  the 
machine  on  his  ranch  and  test  the  same.  The  plaintiffs  in  reply 
said :   "  We  will  send  a  man  with  the  machine,  you  paying  his 
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expenses  to  your  ranch  and  back.  He  will  start  the  machine 
and  show  to  your  satisfaction  that  it  is  all  that  we  have  repre- 
sented it  to  be/' 

The  machine  was  sent  forward,  but  the  plaintiffs  did  not  send 
a  man  with  it,  nor  did  they  send  one  after  they  were  notified 
that  it  had  broken. 

It  is  claimed  for  the  respondents,  that  their  guaranty  was 
made  after  the  sale  was  complete,  and  that  it  was  therefore  with- 
out consideration  and  void,  and  that  at  any  rate  one  of  the  con- 
ditions of  the  guaranty  was  that  the  man  sent  by  the  plaintiffs 
should  start  the  machine,  and  as  defendant  endeavored  to  start 
it  without  notifying  them,  they  are  entitled  to  recover  m  tnis 
action  the  price  of  it. 

This  position  cannot  be  maintained.  It  is  clear  from  the 
testimony  that  the  guaranty  was  not  made  after  the  sale  was 
complete,  and  it  was  not  without  consideration  and  void.  It  is 
also  evident  that  when  the  plaintiffs  promised  to  send  a  man  to 
start  the  machine,  they  meant  to  start  it  in  the  grain-field,  and 
not  from  the  railroad  depot  to  the  ranch. 

But  if  the  respondents  w  ere  right  in  their  contention  as  to  the 
written  guaranty,  still  the  Civil  Code  provides :  — 

"  Section  1769.  One  who  sells  or  agrees  to  sell  an  article  of 
his  own  manufacture,  thereby  warrants  it  to  be  free  from  any 
latent  defect,  not  disclosed  to  the  buyer,  arising  from  the  process 
of  manufacture,  and  also  that  neither  he  nor  his  agent  in  such 
manufacture  has  knowingly  used  improper  materials  therein. 

"Section  1770.  One  who  manufactures  an  article  under  an 
order  for  a  particular  purpose,  warrants  by  the  sale  that  it  is 
reasonably  fit  for  that  purpose." 

The  warranties  provided  in  these  sections  are  as  broad  at  least 
as  the  written  guaranty,  and  must  be  held  to  have  attended  and 
been  conditions  of  the  sale. 

Having  taken  tlie  machine  then  under  a  warranty,  whether  it 
be  that  expressed  in  the  writing  or  provided  by  the  Code,  or 
both,  the  defendant  had  the  right,  if  there  was  a  breach  of  the 
warranty,  that  is,  if  in  any  respect  the  machine  was  not  what  it 
was  warranted  to  be,  to  rescind  the  sale  by  returning  or  offering 
to  return  it  to  the  plaintiffs.  {Polhemus  v.  Heiman,  45  Cal. 
573.) 
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The  principal  questions  for  the  jury  were:  Would  the 
machine,  as  sent  forward,  do  good  work  in  cutting  and  thresh- 
ing ordinary  grain  from  one  to  five  feet  in  height?  Was  it 
reasonably  fit  for  the  purpose  for  which  it  was  ordered?  W^as 
there  any  latent  defect  arising  from  the  process  of  manufacture 
not  disclosed  to  the  buyer? 

The  theory  of  the  plaintiffs  at  the  trial  was  that  their  respon- 
sibility in  respect  to  the  machine  ceased  when  it  was  placed  on 
the  cars  at  Stockton,  and  that  they  then  became  entitled  to 
demand  and  receive  the  agreed  price  for  it. 

This  theory  finds  expression  in  instruction  No.  1,  given  at  the 
request  of  the  plaintiffs,  and  in  the  modification  of  instruction 
No,  4,  given  at  the  request  of  the  defendant.  The  theory,  as 
we  have  seen,  was  wrong,  and  the  court  erred  in  giving  the 
plaintiffs^  instruction  and  in  refusing  to  give,  without  modifica- 
tion, that  of  defendant. 

The  court  also  erred,  we  think,  in  striking  off  a  part  of 
instruction  No.  1,  and  in  refusing  to  give  instructions  No.  9 
and  10,  asked  by  defendant. 

As  the  case  must  be  tried  again  and  be  somewhat  differently 
presented,  we  do  not  deem  it  necessary  to  speak  particularly  of 
the  other  instructions  given  and  refused. 

The  judgment  and  order  should  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  cause  remanded  for  a 
new  trial. 
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[No.  0802.    Department  One.— October  29,  1886.] 

A.  C.  TAYLOR  et  al.,  Appellants,  v.  CENTRAL 
PACIFIC  RAILROAD  COMPANY  et.  al..  Respond- 
ents. 

Findings — Admissions  in  Pleading. — ^No  findings  are  necessary  as  to 
facts  admitted  by  the  pleadings. 

Possession — When  Imparts  Notice. — ^Possession  of  land,  in  order  to 
impart  notice  of  the  rights  and  equities  of  the  holder,  must  be 
actual,  open,  exclusive,  notorious,  and  visible. 

Contract  fob  Purchase  of  Land — Action  to  Enforce — Findings. — 
The  action  was  brought  by  the  plaintiffs,  suing  as  husband  and 
wife,  to  compel  the  defendant  Davis  to  assign  a  contract  for  the 
purchase  of  certain  land  owned  by  the  Central  Pacific  Railroad 
Company,  and  to  require  the  company  to  convey  the  land  to  them. 
The  plaintiffs  claimed  to  have  a  prior  right  to  purchase  the  land 
under  an  alleged  contract  entered  into  by  the  company  with  the 
wife,  which  contract  was  founded  upon  an  alleged  acceptance  of, 
and  compliance  with  the  conditions  of  a  circular  issued  by  the 
company.  The  court  found  that  the  company  had  issued  a  circular 
in  which  it  invited  persons  to  settle  upon  and  improve  its  lands, 
and  promised  that  those  so  doing,  and  who  should  file  applications 
therefor,  should  be  preferred  purchasers.  The  court  further  found 
that  no  application  to  purchase  had  been  filed  by  the  wife,  and  that 
she  never  settled  upon  or  improved  the  land,  as  required  by  the 
circular.     Held,  that  the  findings  were  sustained  by  the  evidence. 

Id. — Evidence — Declarations  of  Vendor.— On  the  trial  of  the  action, 
the  plaintiffs  offered  to  prove  certain  declarations  made  by  the  offl* 
cers  of  the  company  in  reference  to  a  sale  of  the  land.  It  did  not 
appear  from  the  offer  whether  the  declarations  were  made  before 
or  after  the  execution  of  the  contract  for  the  purchase  by  the  de- 
fendant  Davis,  nor  was  he  shown  to  have  been  present  at  or  to 
have  had  any  knowledge  of  the  declarations.  Held,  that  the  evi- 
dence was  properly  rejected. 

Id. — Notice — Possession. — The  defendant  Davis  testified  that  at  the 
time  of  his  contract  to  purchase,  he  had  no  knowledge  that  any 
portion  of  the  land  had  been  enclosed  by  the  plaintiffs,  or  that  they 
had  made  any  application  for  the  purchase  thereof.  Held,  that  the 
evidence  was  admissible  as  tending  to  show  that  the  defendant  had 
no  notice  of  the  alleged  equities  of  the  plaintiffs. 

Id. — Default— Judgment — Trustee — Legal  Title. — The  company  hav- 
ing failed  to  answer,  its  default  was  entered,  and  findinss  and  a 
judgment  were  subsequently  rendered  in  favor  of  the  defendant 
Davis.  Held,  that  the  company  was  a  trustee,  holding  the  lesal 
title  to  the  land  for  him,  and  that  if  the  plaintiffs  were  not  entitled 
to  relief  as  against  him,  they  could  not  enforce  a  deed  from  his 
trustee. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tehama 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  head-notes  and  opinion. 

John  F,  Ellison,  for  Appellants. 

J.  T.  Matlock,  Clay  W,  Taylor,  and  Creed  Raymond,  for 
Respondents. 
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Seabls,  C.  —  This  is  an  action  to  compel  Charles  Davis,  one 
of  the  defendants,  to  assign  to  plaintiffs  a  contract  for  the  pur- 
chase of  certain  railroad  lands,  entered  into  by  the  Central  Pacific 
Railroad  Company  with  said  Davis,  and  to  require  said  Central 
Pacific  Railroad  Company  to  convey  said  lands  to  plaintiffs  upon 
their  making  full  payment  therefor. 

The  cause  was  tried  by  the  court  without  a  jury,  and  upon 
the  findings  a  judgment  for  costs  was  rendered  in  favor  of 
defendant  Davis. 

From  this  judgment,  and  from  an  order  denying  a  new  trial, 
plaintiffs  appeal. 

Objection  is  taken  to  a  portion  of  the  fourth  finding  of  the 
court,  which  is  as  follows:  — 

^^That  heretofore,  and  prior  to  June  25,  1883,  said  defendant, 
the  Central  Pacific  Railroad  Company,  issued  and  had  distributed 
a  circular  by  which  it  invited  people  to  settle  upon  and  im- 
prove its  lands,  and  promised  that  should  they  do  so,  the  persons 
so  settling  and  improving  said  lands,  and  who  should  file  appli- 
cations therefor,  should  be  preferred  purchasers  for  said  lands 
when  they  were  offered  for  sale  by  said  company.*^ 

The  objection  is  aimed  at  the  words  in  italics,  which  it  is 
claimed  are  not  warranted  by  the  evidence. 

The  contention  of  appellants  is,  that  in  the  circular  of  the 
railroad  company,  which  is  the  only  evidence  on  the  subject, 
it  nowhere  appears  that  those  "  who  filed  applications  "  should  be 
preferred  purchasers. 

The  circular  in  question  (which  is  too  long  for  insertion  here) 
commencing  at  page  27  of  the  Transcript,  provides  that  "all 
persons  who  desire  to  purchase  lands  from  the  railroad  company 
should  make  application  to  the  land  agent  at  the  land  office  of 
the  company  in  San  Francisco,  Cal.,  either  personally  or  by 
letter,  describing  the  land  by  section,  etc.     .     .     . 

"  This  application  will  be  filed  and  the  land  will  not  be  sold 
without  giving  the  applicant  thirty  days^  previous  notice. 

^'An  application  for  land  confers  no  right  or  privilege  on  the 
applicant.     It  is  merely  a  notice  that  he  wishes  to  buy. 

"  The  first  application  is  not  given  precedence.     .     .     . 

"Settlers  and  actual  occupants  who  in  good  faith  cultivate 
and  improve  lands  belonging  to  the  company  will  generally  be 
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given  preference  of  purchase  at  the  regular  price,  and  they  are 
invited  to  settle  upon  and  improve  the  vacant  lands,  whether 
they  are  applied  for  or  not  by  other  persons.     .     .     . 

"Applications  to  purchase  lands  can  be  filed  in  the  land 
office  of  the  company  at  any  time  after  survey  by  the  govern- 
ment, but  no  application  will  be  enacted  upon  until  three  months 
after     .     .     .     plats  shall  have  been  filed.     /    .     . 

"Blank  applications  will  be  furnished.     .     .     . 

"  In  filling  in  blanks  it  is  requested  that,"  etc. 

From  the  foregoing  extract  it  would  appear  that  the  railroad 
company  was  desirous  of  selling  its  lands ;  that  it  invited  actual 
settlers  and  informed  them  that  generally  such  settlers  would  be 
given  a  preference. 

It  also  invited  applications  for  purchase,  announced  that  they 
would  file  them  —  that  blanks  would  be  furnished  —  gave  in- 
structions as  to  the  mode  of  filing  them. 

It  sp^ified  that  an  application  would  confer  no  right  or 
privilege  on  the  applicant. 

From  these  and  other  clauses  in  the  circular  we  draw  these 
conclusions :  — 

1.  The  company  did  not  desire  to  fix  an  iron-clad  set  of  rules, 
applicable  to  all  cases,  without  exception. 

2.  That  its  mode  of  selling  was  through  application  to 
purchase,  filed  in  its  land  office. 

3.  That  to  actual  settlers  on  its  lands  who  were  such  appli- 
cants for  purchase,  a  preference  would  usually  be  given,  whether 
they  were  the  first  applicants  or  not. 

4.  The  provisos  that  an  application  to  purchase  conferred  no 
right,  and  that  the  first  application  is  not  given  precedence  over 
those  which  may  be  filed  later,  were  inserted  the  better  to 
enable  the  company  to  carry  out  its  object  of  giving  a  preference 
to  actual  settlers. 

If  the  contention  of  ihe  appellants  can  be  supported,  and 
an  actual  settler  upon  railroad  lands  could  hold  without  an 
application  to  purchase,  then,  under  the  rules,  he  need  never 
apply  to  purchase.  His  possession  and  improvements  would 
constitute  a  bar  to  the  purchase  by  others,  and  he  might 
continue  to  hold  forever,  or  at  least  until  some  new  rule  was 
formulated. 
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It  is  usually  understood  that  two  parties  are  essential  to  every 
contract  of  sale,  a  seller  and  buyer;  that  their  wishes  and  in- 
tentions must  concur  to  effect  such  sale. 

In  the  present  case  the  evidence  of  such  concurrence  on  the 
part  of  the  purchaser  is  to  be  found  in  his  application  to  pur- 
chase. 

We  are  of  opinion,  therefore,  that  the  finding  of  the  court 
below  was  amply  supported  by  the  evidence,  and  that  any  other 
deduction  not  in  consonance  therewith  would  have  been  un- 
warranted. 

The  fifth  finding  is  to  the  effect  that  said  plaintiff  failed  and 
neglected  to  accept  and  comply  with  the  terms  offered  by  the 
company,  that  she  never  filed  or  offered  to  file  any  application 
for  the  land. 

That  she  never  entered  upon  or  cultivated,  or  put  valuable 
improvement  upon  the  land,  save  and  except  that  about  twenty 
acres  of  said  tract  was  within  the  enclosure  of  plaintiff,  which 
enclosed  other  and  adjoining  land  owned  by  her,  and  that  of  the 
twenty  acres  thus  enclosed  some  twelve  acres  were  planted  in 
alfalfa. 

So  far  as  the  objection  to  this  finding  is  based  upon  the  same 
theory  as  that  advanced  against  No.  4,  nothing  in  addition  need 
be  said,  except  that  the  evidence  as  to  whether  plaintiff  ever  at  any 
time  made  an  application  to  purchase  the  land  was  conflicting. 

There  was  testimony  tending  to  show  that  no  application 
whatever  was  on  file  at  the  land  oflBce,  and  that  up  to  the  time 
of  the  sale  of  the  land,  the  railroad  company  never  knew  the 
plaintiff,  M.  J.  Taylor,  as  an  applicant  to  purchase. 

According  to  her  own  testimony,  as  given  on  cross-examina- 
tion, she  went  to  San  Francisco  and  saw  B.  B.  Redding,  who 
was  the  land  agent  of  the  company,  and  '^nothing  further  took 
place  between  us,  except  a  verbal  conversation.  I  did  not  make 
out  an  application  for  the  land  at  that  time.'* 

It  is  to  be  inferred  from  the  testimony  that  at  that  time  the 
land  comprised  a  town  site  and  was  not  therefore  for  sale. 

There  is  also  a  substantial  confiict  in  the  testimony  as  to 
whether  plaintiffs  ever  occupied  or  improved  any  of  the  land  in 
question,  except  the  twenty  acres,  and  as  to  that  quantity,  it  may 
well  be  doubted  if  it  was  not  occupied  by  reason  of  a  mistake  as 
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to  the  whereabouts  of  the  subdivision  lines  of  the  government 
survey. 

The  findings  and  each  of  them  seem  to  us  to  be  supported  by 
evidence,  and  a  diligent  examination  fails  to  show  any  suflBcient 
cause  for  pronouncing  them  in  conflict  therewith. 

It  was  not  necessary  for  the  court  to  find  upon  the  allegation 
of  the  complaint  that  plaintiff  was  not  notified  of  the  time  and 
place  of  the  sale,  for  the  reason  that  no  issue  is  made  in 
reference  to  that  question.  It  is  an  admitted  fact  under  the 
pleadings. 

Plaintiff  complains  that  there  is  no  finding  upon  the  tenth 
allegation  of  her  complaint,  that  defendant  Davis  never  occupied 
the  land,  or  any  part  thereof,  and  never  improved  the  same,  and 
that  she  had  been  in  the  exclusive  possession  for  more  than  two 
years. 

The  answer  is  to  be  found  in  the  fifth  finding  and  in  the 
thirteenth,  both  of  which  are  supported  by  evidence. 

The  errors  of  law  relate : — 

First  —  To  the  refusal  of  the  court  to  permit  J.  J.  Stewart,  a 
witness  for  plaintiffs,  to  state  what  was  said  to  him  In  reference 
to  a  sale  of  this  land,  by  the  officers  of  the  railroad  company, 
when  he  visited  San  Francisco  with  a  view  of  purchasing  it. 

We  cannot  see  that  the  declarations  were  admissible,  for  the 
reasons : — 

1.  That  it  does  not  appear  from  the  otter  of  plaintiffs  when 
they  were  made,  whether  before  or  after  the  contract  for  pur- 
chase by  defendant. 

2.  Defendant  is  not  shown  to  have  been  present,  or  to  have 
had  any  knowledge  of  such  declarations,  without  which  they 
would  not  bind  him. 

Second  —  To  the  action  of  the  court  in  permitting  defendant, 
under  objection,  to  testify  at  the  time  he  purchased  the  land  in 
question  he  had  no  knowledge  that  any  portion  of  it  was  within 
the  enclosure  of  plaintiffs. 

The  question  of  notice  to  defendant  was  one  of  the  mooted 
points  in  the  case,  and  it  was  entirely  competent  for  him  as  a 
witness  to  state  his  information  on  the  subject. 

Third  —  To  a  like  ruling  upon  the  objection  of  plaintiff,  to 
testimony  of  defendant,  that  at  the  time  he  contracted  to  pur- 
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chase  the  land,  he  did  not  know  and  had  never  heard  of  any 
application  by  plaintiff  to  purchase  the  same. 

The  testimony  was  material,  under  the  issues  made  by  the 
pleadings. 

The  theory  that  plaintiff  was  in  possession  of  the  land,  and 
that  such  possession  was  notice  of  her  rights  and  equities,  and, 
therefore,  that  it  was  incompetent  to  prove  that  defendant  knew 
nothing  of  her  possession,  cannot  be  sustained. 

Possession,  in  order  to  impart  notice  of  the  rights  and  equities 
of  the  holder,  must  be  actual,  open,  exclusive,  notorious,  and 
visible.  Smith  v.  Yvle,  31  Cal.  180 ;  Pell  v.  McElroy,  36  Cal. 
268;  O'RovrJce  v.  O'Connor,  39  Cal.  442;  Polack  v.  McOraih, 
32  Cal.  15.) 

The  possession  of  plaintiffs  was  denied,  and  except  the  por- 
tion enclosed  with  her  adjoining  land,  the  court  very  properly,  as 
we  think,  found  against  her  claim. 

She  had  not  settled  upon  nor  improved  the  land  in  any  proper 
sense. 

The  case  as  made  is  essentially  different  from  that  of  Boyd  v. 
Briclcen,  55  Cal.  427. 

The  alleged  error  of  the  court  in  rendering  judgment  in  favor 
of  the  defendant,  the  Central  Pacific  Railroad  Company,  is  not 
supported  by  the  record. 

This  defendant  having  failed  to  answer,  its  default  was 
entered,  and  as  far  as  appears  no  action  was  afterward  taken  in 
reference  to  it,  except  that  in  the  conclusions  of  law  it  is  found 
that  plaintiff  is  not  entitled  to  a  judgment  compelling  the  de- 
fendant, Charles  R.  Davis,  to  assign  his  contract  for  the  pur- 
chase of  the  land  to  said  plaintiff,  and  compelling  said  railroad 
company  to  convey  said  land  to  her. 

The  railroad  company  having  contracted  to  sell  the  land  to 
the  defendant  Davis,  was  in  the  attitude  of  a  trustee,  holding 
the  legal  title  for  him,  and  if  the  plaintiff  was  not  entitled  to 
relief  as  against  him,  she  was  not  in  a  position  to  enforce  a  deed 
from  his  trustee. 

The  judgment  was  for  the  defendant,  Charles  R.  Davis,  for 
costs  of  suit. 

We  are  of  opinion  the  judgment  and  order  appealed  from 
should  be  affirmed. 
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Belcher,  C.  C,  and  Foote,  ('.,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


[No.  9860.    Department  One.— October  30,  1885.] 

MANUEL    ENOS,    Respondent,    v.    SUN    INSURANCE 

COMPANY,  Appellant. 

FiBE    iNStmANCE — POLICY — APPLICATION — NOTICE     TO     AgENT — INSURES 

WHEN  NOT  Bound  by. — A  policy  of  fire  insurance  expressly  ex- 
empted the  insurer  from  being  bound  by  any  act  or  statement  not 
contained  in  the  application  for  or  indorsed  on  'the  policy.  Held, 
that  notice  to  its  agent  as  to  a  matter  difTcrent  from  that  con- 
tained in  the  policy  and  application  did  not  bind  the  insurer. 

Id. — CJonditions  of  Policy — How  Waived. — The  policy  further  pro- 
vided that  nothing  less  than  a  distinct,  specific  agreement,  indorsed 
on  or  attached  to  the  policy,  should  be  construed  as  a  waiver  of  any 
printed  or  written  conditions  or  restrictions  therein.  Held,  that  a 
local  agent  of  the  insurer  could  not  waive  any  of  the  provisions  of 
the  policy,  except  in  the  mode  thus  provided  for. 

Id. — Fishing  Scow — Building — Question  for  Jury. — A  question  in- 
volved in  the  action  was  whether  or  not  the  property  insured,  a 
fishing  scow,  was  a  building  within  the  meaning  of  that  word  as 
used  m  the  policy.  Held,  that  the  question  was  one  of  fact  to  be 
determined  by  the  jury  from  all  the  surrounding  circumstances. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Orove  L.  Johnson,  for  Appellant. 
Freeman  &  Bates,  for  Respondent. 

PooTE,  C. —  Action  on  a  fire  insurance  policy.  The  plaint- 
iflF  had  judgment  for  the  amount  claimed ;  the  defendant  moved 
for  a  new  trial,  which  was  denied.  From  the  order  made  therein 
and  the  judgment,  an  appeal  was  taken.  The  case  was  tried 
by  a  jury. 

One  of  the  questions  involved  in  it  was,  whether  or  not  the 
fishing  scow,  which  was  insured,  was  in  the  policy  of  insurance 
included  in  the  word  "building,"  and  thereby  affected  by  all 
the  terms  and   conditions  of  the  policy  as  a  building.     The 


Digitized  by  VjOOQ IC 


622  Enos  v.  Sun  Insurance  Co.  [Sup.  Ct. 


defendant  contended  that  it  was  so  included,  and  that  therefore 
it  being  unoccupied  both  at  the  time  it  was  insured  and  at  the 
time  it  was  burned,  the  plaintiff  could  not  recover. 

Another  was  whether  or  not  the  scow  belonged  at  the  time 
the  policy  was  issued,  and  it  was  burned,  to  the  plaintiff,  or  to 
one  Valine. 

The  policy  in  question,  amon^j  other  things,  contained  the 
following  clauses : — 

^^  First  —  The  assured  covenants  that  every  fact  and  circum- 
stance affecting  the  risk  or  hazard  adversely  to  this  company  has 
been  fully  made  known  to  the  company. 

^^  Second  —  That  this  company  shall  not  be  bound  by  any  act 
or  statement  which  is  not  contained  in  the  written  application, 
or  indorsed  on  this  policy. 

"  Third  —  Waiver,  The  use  of  general  terms  or  anything  less 
than  a  distinct,  specific  agreement,  indorsed  or  attached  to  this 
policy,  shall  not  be  construed  as  a  waiver  of  any  printed  or 
written  condition  or  restriction  herein. 

^^  Fourth  —  Conditions  voiding  this  policy,  without  written 
permission  indorsed  hereon,  or  stated  in  writing  in  the  applica- 
tion for  this  insurance,  ...  or  if  the  above-described  building 
or  buildings,  or  either  of  them,  now  are,  or  shall  become  vacant 
or  unoccupied.^' 

According  to  the  second  clause,  it  seems  that  the  Sun  Insur- 
ance Company,  in  its  contract  with  the  insured,  had  expressly 
exempted  itself  from  being  bound  by  "any  act  or  statement*' 
not  contained  in  the  application  for  the  policy,  or  indorsed  on 
said  policy.  Hence  no  notice  to  its  agent  as  to  anything  differ- 
ent from  what  the  policy  and  application  contained  would  bind 
the  company,  and  the  defendant's  instruction  No.  4  on  this 
point  asked  should  have  been  given. 

Instruction  No.  3  should  have  been  granted,  as  the  local 
agent  according  to  the  terms  of  the  policy  could  not,  as 
claimed,  waive  any  of  the  provisions  of  the  policy;  it  could 
only  be  done  by  writing  on  it  or  the  application.  {Shuggart 
V.  Lycoming  Fire  Ins.  Co.  55  Cal.  408-413;  Oladding  v. 
Ins.  Assoc.  G6  Cal.  6;  McCormick  v.  Springfield  Fire  Ins. 
Co.  66  Cal.  361;  Silverberg  v.  Phosnix  Ins.  Co.  67  Cal. 
36. 
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The  defendant  offered  to  prove  by  the  witness,  Frank  I. 
Lewis,  who  had  been  for  fourteen  years  engaged  in  the  fishing 
business  on  the  Sacramento  River,  that  scows  of  the  kind  and 
character  as  the  one  insured  were  used  and  occupied  as  buildings 
by  the  persons  owning  them;  that  in  the  fishing  season  such 
persons  used  them  as  residences  and  places  of  business,  and  that 
when  the  fishing  season  was  over  they  used  them  as  residences 
on  land ;  that  this  particular  scow  was  so  used,  and  that  in  the 
same  locality  as  that  of  the  one  in  controversy  other  scows  were 
so  used. 

This  evidence  so  offered  was  admissible.  And  upon  it  and 
the  circumstances  surrounding  the  transaction,  it  would  have 
been  proper  for  the  court  by  instructions  to  have  left  the  jury  to 
determine,  as  a  matter  of  fact,  whether  or  not  the  parties  making 
this  contract  of  insurance,  intended  that  all  the  limitations  and 
conditions  thereof  should  apply  to  the  scow  as  a  building. 
This  testimony  having  been  excluded,  the  instructions  on  the 
point  became  useless  and  misleading. 

None  of  the  testimony  as  to  conversations  with  Hoagland  was 
competent.  Nor  was  the  proof  offered  by  the  defendant  as  to 
what  consideration  Enos  had  paid  for  the  scow,  as  there  was  no 
question  of  a  fraud  on  creditors  involved  in  the  case. 

In  so  far  as  the  charge  of  the  court  announced  the  law  to  be 
different  from  what  we  have  indicated  it  to  be  in  this  case,  there 
was  error. 

The  judgment  and  order  should  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court. — Eor  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  cause  remanded  for  a 
new  trial. 
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[No.   11284.     In   Bank.— October  30,   1886.] 

THE    PEOPLE,    Petitioner,   v.  FLEET    F.    STROTHER, 

Respondent. 

Constitution — Amendment — Boabd  op  Equalization. — The  amend- 
ment of  1884  to  section  9,  article  xiii.,  of  the  Constitution,  was 
properly  adopted. 

Application  for  a  writ  of  mandate.  The  facts  sufficiently 
appear  in  the  opinion  of  the  court. 

Attorney 'General  Mcarshall,  W.  T.  Baggeit,  and  Hail  dk  Rod^ 
gers,  for  Petitioner. 

Doyle,  GaJphin  &  Scripture,  for  Respondent. 

Myrick,  J. — Application  for  mandamus  to  compel  the  auditor 
of  the  city  and  county  of  San  Francisco  to  enter  in  his  books  an 
increase  of  the  assessments  by  adding  a  percentage  in  accordance 
with  the  direction  of  the  State  board  of  equalization. 

The  reasons  presented  on  behalf  of  the  auditor  why  the  writ 
should  not  issue  have  been  considered  by  us.  For  lack  of  time 
we  cannot  enter  into  a  full  discussion  in  this  judgment  of  those 
reasons.  As  the  time  for  performing  the  duty  is  rapidly  pass- 
ing, it  is  of  more  immediate  importance  to  know  the  duty  than 
its  reasons.  Other  cases  are  before  us  involving  some  of  the 
questions  here  concerned;  and  in  those  cases  we  shall  give  our 
views  more  at  length. 

The  substantial  question  involved  is  whether  the  amendment 
of  section  9,  article  xiii.,  of  the  Constitution  was  properly  adopted. 
Independent  of  that  question  there  is  but  little  in  the  objections 
urged  on  behalf  of  respondent;  no  matter  appears  to  us  which 
renders  it  impossible  for  him  to  comply  with  the  order. 

We  are  of  opinion  that  the  amendment  referred  to  was  consti- 
tutionally adopted. 

Let  the  writ  issue  as  prayed  for,  forthwith. 

Morrison,  C.  J.,  and  McKinstry,  J.,  concurred, 
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[No.  0867.    In  Bank.— October  30,  1885.] 

THE    PEOPLE,    Plaintiff-Appellant,    v.    PITTSBURG 

RAILROAD  COMPANY,  Defendant-Appellant. 

Constitutional  Law — Taxation — Assessment — Equalization. — Sec- 
tion 9  of  the  Act  of  March  18,  1874,  authorizing  an  assessment  for 
taxes  in  the  city  and  county  of  San  Francisco,  after  the  time  within 
which  the  board  of  supervisors  can  meet  for  the  purpose  of  equali- 
zation, violates  both  the  State  Constitution  and  the  fourteentfi 
amendment  to  the  Constitution  of  the  United  States,  and  its  val- 
idity may  be  attacked  even  by  one  who  has  failed  to  furnish  the 
statement  required  by  section  3629  of  the  Political  Code. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  plaintiff  appeals  from  so  much  of  the  judgment  as  denies 
interest;  and  the  defendant  from  so  much  as  gives  the  plaintiff 
judgment  for  the  tax  and  penalty.  The  remaining  facts  are 
stated  in  the  opinion  of  the  court. 

W.  T.  Baggett,  and  James  A.  Waymire,  for  Plaintiff- Appellant. 

John  B,  Harmon,  for  Defendant-Appellant,  cited  Hohart  v. 
Tillson,  66  Cal.  210,  and  the  cases  there  cited. 

McKiNSTRY,  J. —  The  action  is  to  recover  city  and  county 
and  State  taxes  for  the  fiscal  year  1880-81,  as  entered  upon  the 
'^  supplemental  tax  roll,"  under  the  Act  of  March  18,  1874. 
(Stats.  1873-74,  p.  477.)  The  assessment  was  made  after  the 
board  of  equalization  had  finally  adjourned,  and  under  the  ninth 
section  of  the  act  above  cited : — 

The  Constitution  of  the  State  contemplates :  First,  assessment 
by  the  assessor;  second,  action  by  the  county  board  of  equal- 
ization ;  third,  action  by  the  State  board  of  equalization.  Under 
section  9  of  article  xviii.,  the  tax-payer  is  entitled  to  notice  of  the 
meeting  of  the  county  board  at  which  his  taxes  may  be  increased. 
But  the  ninth  section  of  the  Act  of  1874,  attempts  to  provide  for 
an  assessment  by  the  assessor  (of  the  city  and  county  of  San  Fran- 
cisco,) which  is  arbitrary  and  absolute,  without  the  possibility  of 
equalization  by  the  board  of  supervisors,  as  it  provides  for  assess- 
ment to  be  made  after  the  time  within  which  the  board  can  act. 
The  legislature  has  no  power  thus  to  deprive  the  citizen  of  an 
ijcvn.  OAL.— 40, 
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opportunity  of  appearing  before  the  board  for  the  purpose  of 
contesting  the  amount  assessed  against  him.  The  ninth  sec- 
tion is  violative  both  of  the  Constitution  of  the  State  and  of 
the  fourteenth  amendment  of  the  Constitution  of  the  Unitcjii 
States. 

It  is  urged  that  defendant  cannot  rely  upon  the  Invalidity  of 
the  statute^  because  he  failed  to  furnish  the  assessor  with  a  list 
of  his  taxable  property.  The  Political  Code  makes  it  the  duty 
of  the  assessor  "  to  exact "  from  each  person  a  statement  under 
oath,  setting  forth  specifically  all  his  real  and  personal  property, 
etc.     (§  3629.)     And  section  3633  provides:— 

"  If  any  person  after  demand  made  by  the  assessor,  neglects 
or  refuses  to  give  under  oath  the  statement  herein  provided  for, 
or  to  comply  with  the  other  requirements  of  this  title,  the 
assessor  must  note  the  refusal  on  the  assessment  book,  opposite 
his  name,  and  must  make  an  estimate  of  the  value  of  the  prop- 
erty of  such  person ;  and  the  value  so  fixed  by  the  assessor  must 
not  be  reduced  by  the  board  of  supervisors.*' 

There  is  no  finding  in  the  transcript  that  the  assessor  demanded 
or  attempted  to  exact  from  defendant  the  statement  mentioned  in 
section  3629,  or  that  defendant  neglected  or  refused  to  give 
under  oath  the  statement  *^  after  demand  made  by  the  assessor.'* 

Moreover,  the  statute  provides  the  penalties  for  a  failure  to 
furnish  the  statement  after  demand  made  by  the  assessor.  First, 
the  person  refusing  to  make  the  statement  is  liable  to  pay  one 
hundred  dollars.  (Pol.  Code,  §  3682.)  Second,  he  is  deprived 
of  the  right  to  have  reduced  the  valuation  placed  upon  his  prop- 
erty by  the  assessor  prior  to  the  adjournment  of  the  county 
board  of  equalization.  (Pol.  Code,  §  3633.)  That  such  is  the 
meaning  of  section  3633,  is  apparent  from  the  language  therein 
employed.  The  last  clause  declares  "the  value  so  fixed  by  the 
assessor  must  not  be  reduced  by  the  board  of  supervisors,"  and 
clearly  indicates  the  valuation  referred  must  be  made  before  the 
adjournment  of  the  board  as  a  board  of  equalization. 

We  are  not  authorized  to  add  any  third  consequence  as  result- 
ing from  the  failure  to  furnish  a  list  of  property,  even  where  a 
list  or  statement  has  been  demanded  by  the  assessor,  a  fortiori 
(under  the  pretense  of  imposing  a  third  and  distinct  penalty 
upon  a  failure  to  furnish  the  statement  of  property),  to  vitalize 


Digitized  by  VjOOQ IC 


Oct.  1885.]  Peopled.  Thompson.  627 

and  render  operativr  a  provision  of  the  statute  clearly  violative 
of  the  Constitution. 

Neither  City  and  County  of  San  Francisco  v.  Flood,  64  Cal. 
504,  nor  Orena  v.  Sherman,  61  Cal.  101,  is  in  conflict  with 
the  views  above  expressed.  In  both  the  assessment  was  made 
by  the  assessor  prior  to  the  meeting  of  the  county  board  of 
equalization.  In  Orena  v.  Sherman,  it  appeared  that  the  as- 
sessor had  entered  in  his  assessment  book  that  the  party 
assessed  had  refused  to  furnish  a  statement  of  his  property,  and 
thereby  declared  and  determined  that  demand  had  been  made, 
and  the  list  refused. 

Judgment  reversed. 

Morrison^  C.  J.,  McKee,  J.  Sharpstein,  J.,  and  Ross,  J., 
concurred. 

Myrick,  J.,  and  Thornton,  J.,  dissented. 

Behearing  denied. 


[No.  9846.     In  Bank.^October  30,  1885.] 

THE  PEOPLE  EX  rel.  M,  R.  LEVERSON  et  al.,  Petition- 
ers, V.  THOMAS  L.  THOMPSON,  Secretary  op  State, 
Respondent. 

Election— Members  of  Congress— Effect  of  Certain  Statutes — 
Pboclamation  bt  the  Govebnob. — The  relators  claimed  to  have 
been  elected  representatives  in  Congress  at  the  general  election 
in  1884.  Their  claim  was  based  on  the  alleged  invalidity  of  the 
Act  of  March  13,  1883,  dividing  the  State  into  congressional  dis- 
tricts, and  repealing  all  acts  in  conflict  therewith.  Only  a  few 
votes  were  received  by  them,  and  these  were  cast  in  pursuance  of 
the  Act  of  March  30,  1872,  relating  to  the  same  subject  as  the  Act 
of  1883,  and  within  the  repealing  clause  of  the  latter  act.  No 
proclamation  was  issued  by  the  governor  for  an  election  in  accord- 
ance with  the  Act  of  1872.  Heldj  that  the  claim  of  the  relators, 
conceding  the  invalidity  of  the  Act  of  1883,  could  not  be  sustained. 

Application  for  a  writ  of  mandate.    The  facts  are  suflS- 
eiently  stated  in  the  head-note  and  opinion  of  the  court. 

Attomey-Oeneral  Marshall,  M,  R.  Leverson,  and  Oeorge  W. 
Cham,herlain,  for  Petitioners. 
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H,  G.  Piatt,  Amicus  Curiae,  contra. 

McKiNSTRY,  J. — The  petitioners  are  not  entitled  to  a  man- 
date directing  the  secretary  of  State  to  certify  to  the  governor 
that  two  of  them  were  duly  elected  Congressmen-at-large,  and 
that  each  of  the  others  was  elected  a  member  of  the  House  of 
Eepresentatives,  in  a  congressional  district  created  by  the  Act 
of  the  legislature  of  1872. 

If  it  should  be  conceded  that  the  Act  of  1883  is  invalid, 
because  of  non-compliance  by  the  legislature  with  certain  form- 
alities required  by  the  Constitution,  yet,  as  appears  from  the 
petition  and  facts  of  which  w^e  take  judicial  notice,  the  electors 
tliroughout  the  State  did  not  vote  for  two  members  of  Congress 
at  large,  nor  did  the  electors  within  the  limits  of  each  of  the 
congressional  districts,  as  prescribed  by  the  Act  of  1872,  vote 
for  a  member  of  Congress  to  represent  the  people  of  such  district. 

Notice  to  the  electors  lies  at  the  foundation  of  any  popular 
system  of  government.  It  has  sometimes  been  held  that  the 
existence  of  a  law  fixing  the  time  of  an  election,  and  the  offices 
to  be  filled,  is  of  itself  notice.  It  may  be  conceded  that  when  a 
term  of  office  is  to  expire  at  a  certain  date  after  a  general  elec- 
tion (no  other  election  to  intervene),  the  electors  take  notice  the 
office  is  to  be  filled  at  such  general  election.  Some  decisions 
have  gone  so  far.  But  it  is  well  settled  that  when  a  vacancy 
has  occurred  by  reason  of  death  or  resignation,  the  voters  are 
not  bound  to  take  notice  of  such  vacancy,  and  the  casting  of 
votes  for  a  candidate  or  candidates  to  fill  the  vacancy  does  not 
constitute  an  election.  The  facts  of  the  present  case  bring  it 
within  the  principle  of  the  decisions  which  hold  that,  in  cases 
of  special  elections  to  fill  a  vacancy,  a  proclamation  is  necessary', 
even  although  the  special  election  be  held  at  the  same  time  as  a 
general  election.  The  principle  is  that  a  notice  by  proclamation 
is  necessary  whenever  the  voters  are  not  bound  by  law  to  take 
notice  of  the  time  of  the  election  and  of  the  officers  then  to  be 
chosen. 

The  contrary  not  being  averred  in  the  petition  it  must  be 
presumed  that  the  governor,  who  had  approved  the  Act  of  1883, 
issued  his  proclamation  for  the  election  of  a  member  of  Congress 
*n  each  of  the  districts  defined  by  that  act. 
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The  general  rule  is  that  all  are  bound  to  know  the  law. 
But  the  recognition  of  this  general  rule  does  not  compel  us  to 
hold,  that  the  electors,  as  matter  of  fact,  knew  that  the  Act  of 
1883  was  of  no  force  or  effect.  It  does  not  compel  us  to  hold 
that,  as  matter  of  law,  the  electors  throughout  the  State  were 
bound  to  know  (under  penalty  of  disfranchisement)  that  a 
statute  regular  in  form,  certified  to  have  been  properly  passed 
by  the  appropriate  officers,  published  as  other  statutes  are  pub- 
lished, approved  by  the  governor  and  by  him  acted  under  when 
he  issued  his  proclamation,  was  void,  because  of  matters  not 
appearing  on  the  face  of  the  statute,  but  which  could  be  ascer- 
tained only  by  an  examination  of  the  journals  of  the  two  houses 
of  the  legislature;  that,  thus  taking  notice  of  the  invalidity  of 
the  Act  of  1883,  the  electors  were  bound  to  know  that  the  law  of 
1872  was  still  in  full  force  and  operation. 

That  the  electors  did  not  know  all  it  is  claimed  they  ought 
to  have  known,  is  apparent  from  the  matters  set  forth  in  the 
petition,  and  from  the  fact  that  the  petitioners  have  found  it 
necessary  to  ask  that  the  secretary  of  State  be  prohibited  from 
estimating  the  votes  cast  for  members  of  the  House  of  Represen- 
tatives of  the  United  States  in  the  respective  districts  created, 
or  attempted  to  be  created,  by  the  Act  of  1883. 

Courts  of  justice  in  this  State  take  judicial  notice,  perhaps,  of 
the  contents  of  the  journals  of  the  two  houses  of  the  legislature ; 
the  citizens  at  large  are  not  required  to  take  legal  notice  of  the 
entries  of  the  journals.  The  people  had  not  actually  been  noti- 
fied of  such  entries  when  the  election  was  held.  They  had  before 
them  (let  us  assume)  the  Statute  of  1883,  approved  by  the 
governor,  and  published  as  statutes  are  required  to  be  published, 
and  the  governor's  proclamation.  We  are  asked  to  decide  that 
all  the  voters  should  have  inquired  whether  the  statute  was 
invalid  by  reason  of  matters  of  which  they  had  not  been  notified. 
That  the  duty  was  imposed  upon  them  to  make  investigation 
into  the  history  in  the  legislature  of  the  bill,  for  the  Act  of  1883 ; 
to  consider  questions  as  to  the  validity  of  the  law  arising  out  of 
the  proceedings  in  the  legislature  which  preceded  its  final  pas- 
sage; to  determine  such  questions  correctly,  or  as  petitioners 
claim  they  should  be  determined  (questions  it  may  be  difficult 
of  solution  by  the  courts  with  the  aid  of  counsel  learned  in  the 
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law),  and  then  to  vote  for  oflScers  not  mentioned  in  the  govern- 
or's proclamation,  in  districts  not  defined  in  the  law  so  as  afore- 
said to  be  mentally  determined  to  be  invalid,  and  not  recognized 
as  continuing  in  existence  by  the  executive  or  other  officers  of  the 
State.  Thus  to  decide,  would  be  a  formal  acknowledgment  by 
this  court  of  results  which  cannot  be  treated  as  an  intelligent  and 
binding  expression  of  the  voice  of  the  people,  and  which  are 
entirely  beyond  any  consequence  legitimately  derivative  from 
the  maxim  that  all  are  supposed  to  know  the  law. 

Whether  anybody  else  was  or  was  not  elected  to  the  House  of 
Representatives  of  the  United  States,  at  the  general  election,  we 
are  quite  certain  that  the  petitioners  were  not. 

Writ  denied  and  petition  dismissed. 

Morrison^  C.  J.,  Thornton,  J.,  and  McKbe,  J.,  concurred. 

Boss,  J.,  concurring. — I  concur  in  the  main,  in  the  views 
expressed  by  Mr.  Justice  McKinstry.  I  wish  to  add  that, 
in  my  opinion,  the  Act  of  1883  is  a  constitutional  and  valid  law. 

Section  15  of  article  iv.  of  the  present  Constitution  provides: 
"  No  law  shall  be  passed  except  by  bill.  Nor  shall  any  bill  be 
put  upon  its  final  passage  until  the  same,  with  the  amendments 
thereto,  shall  have  been  printed  for  the  use  of  the  members,  nor 
shall  any  bill  become  a  law  unless  the  same  be  read  on  three 
several  days  in  each  House,  unless,  in  case  of  urgency,  two  thirds 
of  the  House  where  such  bill  may  be  pending  shall,  by  a  vote  of 
ayes  and  noes,  dispense  with  this  provision.  Any  bill  may 
originate  in  either  House,  but  may  be  amended  or  rejected  by  the 
other ;  and  on  the  final  passage  of  all  bills  they  shall  be  read  at 
length,  and  the  vote  shall  be  by  yeas  and  nays  upon  each  bill 
separately,  and  shall  be  entered  on  the  journal ;  and  no  bill  shall 
become  a  law  without  a  concurrence  of  a  majority  of  the  mem- 
bers elected  to  each  House." 

It  is  earnestly  insisted  by  the  petitioners  for  the  writ  that  under 
this  provision  of  the  Constitution,  it  is  requisite  to  the  validity 
of  a  bill  that  each  and  every  amendment  thereto  should  have 
been  read  on  three  several  days  in  each  House.  It  is  very  certain 
that  the  Constitution  does  not  so  provide  in  terms.  The  provis- 
ion with  respect  to  the  passage  of  bills  is  extremely  explicit. 
Express  authority  is  given  for  the  amendment  of  any  bill  in 


Digitized  by  VjOOQ IC 


Oct  1885.]  People  v.  Thompson.  631 

either  House,  and  it  is  expressly  declared  that  no  bill  shall  be  put 
upon  its  final  passage  until  the  same,  with  the  amendmenU  there' 
to,  shall  have  been  printed  for  the  use  of  the  members.  If  it  had 
been  intended  to  provide  that,  except  in  case  of  urgency,  no  bill 
shall  become  a  law  unless  the  same,  with  the  amendmenU  thereto, 
be  read  on  three  several  days  in  each  House,  it  would  have  been 
an  easy  matter  to  have  said  so.  The  insertion  of  the  words 
"with  the  amendments  thereto,"  in  the  first  clause  and  their 
omitsion  from  the  second,  is,  to  my  mind,  very  strong  evidence 
that  the  clause  from  which  they  were  omitted  was  not  intended 
to  apply  to  them. 

In  Miller  v.  The  State,  3  Ohio  St.  479,  it  appeared  that  a  bill 
originally  introduced  in  the  Senate,  after  being  read  twice,  and 
on  different  days,  was  committed  to  a  select  committee,  who 
reported  it  back  with  one  amendment,  to  wit :  "  Strike  out  all 
after  the  enacting  clause  and  insert  a  new  bill " ;  that  on  a  subse- 
quent day,  April  12th,  this  amendment,  after  being  itself  amend- 
ed, was  agreed  to,  and  the  bill  as  amended,  ordered  to  be  engrossed 
and  read  a  third  time  to-morrow;  that  on  the  morrow  (April 
13th)  it  was  "read  the  third  time"  and  passed,  and  having 
afterward  passed  the  House,  and  been  duly  enrolled,  was  signed 
by  the  presiding  officers  of  the  two  Houses,  filed  in  the  proper 
office,  and  published  among  the  laws.  The  Constitution  of  the 
State  then  provided  that  "  every  bill  shall  be  fully  and  distinctly 
read  on  three  different  days,  iinless  in  case  of  urgency,  three 
fourths  of  the  House  in  which  it  shall  be  pending  shall  dispense 
with  this  rule." 

In  that  case  it  was  claimed,  as  it  is  claimed  here,  that  the 
amendment  was  in  fact  a  "new  bill,"  and  that  it  was  only  read 
once,  and,  therefore,  invalid  under  the  constitutional  provision 
quoted.  In  the  course  of  the  opinion  the  court,  speaking 
through  Judge  Thurman,  said:  "But  for  arguments  sake,  let 
it  be  admitted  that  the  bill  as  amended  was  read  but  once  in  the 
Senate ;  is  the  act  for  that  reason  void  ?  That,  counting  the  two 
readings  before  the  amendment  and  the  final  reading,  the  bill 
was  read  throe  times,  is  conceded,  for  these  readings  are  shown 
by  the  journal,  and  it  is  also  conceded  that,  in  general,  three 
readings  of  an  amendment  are  not  necessary.  But,  inasmuch  as 
the  amendment  in  this  case  is  styled  in  the  journal  a  'new  bill,* 
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it  is  said  that  three  readings  were  necessary.  Why  necessary? 
The  amendment  was  none  the  less  an  amendment  because  of  the 
name  given  it.  It  is  not  unusual  in  parliamentary  proceedings 
to  amend  a  bill  upon  striking  out  all  after  the  enacting  clause 
and  inserting  a  new  bill.  (Jefferson's  Manual,  §35.)  When 
the  subject  or  proposition  of  the  bill  is  thereby  wholly  changed, 
it  would  seem  to  be  proper  to  read  the  amended  bill  three  times, 
and  on  different  days ;  but  when  there  is  no  such  vital  alteration, 
three  readings  of  the  amendment  are  not  required.'' 

What  is  here  said  by  the  learned  judge  covers  both  points 
made  by  the  petitioners,  for  apart  from  their  claim  that  every 
amendment  must  be  read  in  each  House  on  three  several  days, 
it  is  contended  that  the  purported  amendment  to  the  bill  in 
question  was  in  fact  no  amendment  but  a  new  bill.  The 
original  bill  was,  one  to  divide  the  State  of  California  into  con- 
gressional districts,  and  the  amendment  adopted  did  but  change 
the  lines  of  the  districts  as  fixed  in  the  original  bill.  "The 
subject  or  proposition  of  the  bill "  was  not  at  all  changed.  When 
that  is  done,  the  bill  aa  amended  should  undoubtedly,  as  observed 
by  Judge  Thurman,  be  read  on  three  several  days,  for  it  then 
becomes  in  effect  a  new  bill;  but  not  so,  when  there  is  no  such 
vital  alteration. 

In  the  case  of  The  People  v.  Wallace,  70  111.  680,  the  Supreme 
Court  of  that  State  held  that  the  constitutional  provision  of  the 
State  requiring  bills  to  be  read  on  three  several  days  before  their 
passage  did  not  apply  to  amendments,  the  court  saying :  "  It  is 
also  objected  that  the  tenth  section  of  the  act  was  not  constitu- 
tionally adopted  because  it  was  engrafted  as  an  amendment 
whilst  the  bill  was  being  considered,  and  was  not  read  on  three 
several  days  in  the  House  adopting  it  as  an  amendment.  We 
are  clearly  of  opinion  that  the  requirement  does  not  apply  to  an 
amendment,  and  the  objection  cannot  prevail."  (See  also  McCul- 
loch  V.  TJie  State,  11  Ind.  434,  435.)  Nothing  here  said  conflicts 
with  the  decision  in  Weil  v.  Kenfield,  54  Cal.  Ill,  of  the  correct- 
ness of  which  I  have  no  question. 

Mtrick^  J.,  concurring. — For  the  reasons  given  in  the  opinion 
of  Mr.  Justice  Ross,  I  am  of  the  opinion  that  the  Act  of  1883 
is  constitutional  and  valid.     I  therefore  concur  in  the  judgment. 
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[No.  8479.    Department  One.— October  31,  1885.] 

SEXTUS  SHEARER,  Appellant,  v.  THE  CITY  OF  OAK- 

LAND,  Respondent. 

Justices  of  the  Peace — Section  103  of  the  Act  of  April  1,  1880, 
Construed. — Section  103  of  the  Act  of  April  1,  1880,  amending 
the  Code  of  Civil  Procedure,  applies  to  justices  of  the  peace  elected 
at  the  general  State  election  of  1879,  as  well  as  to  those  subse- 
quently elected. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Alameda 
County. 

This  was  an  action  to  recover  salary  for  services  alleged  to 
have  been  performed  by  the  plaintiff  as  justice  of  the  peace  of 
the  city  of  Oakland.  The  remaining  facts  sufficiently  appear  in 
the  opinion  of  the  court. 

Sextus  Shearer,  and  J.  G.  McCallum,  for  Appellant. 

J,  M,  Posion,  and  John  Yule,  for  Respondent. 

The  Court. — The  demurrer  to  the  complaint  was  sustained 
by  the  court  below  on  the  ground  that  section  103  of  the  act, 
entitled  "  an  act  to  amend  part  1  of  the  Code  of  Civil  Procedure, 
and  each  and  every  title,  chapter,  article,  and  section  of  said 
part  1,  and  substituting  a  new  part  1  to  take  the  place  thereof 
in  said  Code,  relating  to  courts  of  justice  and  various  officers 
connected  therewith,"  approved  April  1,  1880,  was  only  intended 
to  apply  to  such  justices  of  the  peace  as  should  be  elected  after 
it  took  effect.  In  this  we  think  the  court  was  in  error.  There 
is  nothing  in  the  language  of  the  act  indicating  such  intention, 
and  that  the  legislature  in  enacting  it  had  in  mind  the  justices 
of  the  peace  elected  at  the  general  State  election  of  1879,  of 
which  the  plaintiff  was  one,  is  shown  by  section  110,  which  reads : 
*'  The  term  of  office  of  justices  of  the  peace  shall  be  two  years 
from  the  1st  day  of  January  next  succeeding  their  election ;  pro- 
vided, that  all  justices  of  the  peace  elected  at  the  general  State 
election  of  1879  shall  go  out  of  office  at  the  end  of  one  year  from 
the  1st  day  of  January,  1880."  In  our  opinion,  the  provisions 
of  the  Act  of  April  1,  1880,  applied,  from  its  taking  effect,  as 
well  to  such  justices  of  the  peace  elected  at  the  general  election 
iji  1879  as  to  those  elected  subsequently. 
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Judgment  reversed  and  cause  remanded  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  complaint. 

Hearing  in  Bank  denied. 


[No.  8415.     Department  One.— October  31,  1885.] 
THE      GBANGEES'      BUSINESS      ASSOCIATION      OP 
CALIFORNIA,  REsroNDENx,  v.  JOHN  W.  CLARK,  Ap- 

PELLANT. 

Corporation — Mortgage — Estoppel. — In  an  action  by  a  corporation  to 
foreclose  a  mortgage  given  by  the  defendant  for  money  loaned  to 
him  by  the  corporation,  the  defendant  is  estopped  to  deny  the  regu- 
larity of  the  organization  of  the  corporation  and  its  power  to  enter 
into  the  contract. 

Appeal  from  an  order  of  the  Superior  Court  of  the  county 
of  Alameda  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mich,  MuUany,  for  Appellant. 

Estee  &  Wilson,  for  Respondent,  cited  1  Jones  on  Mortgages 
683;  Franklin  v.  Twogood,  18  Iowa,  515;  Bradley  v.  Bradley, 
53  111.  413;  Main  v.  Casserly,  67  Cal.  127. 

Boss,  J. — The  plaintiff  loaned  the  defendant  a  certain  sum 
of  money,  in  consideration  of  which  defendant  executed  to  the 
plaintiff  his  certain  promissory  note,  together  with  a  mortgage 
upon  certain  property,  to  secure  its  payment;  and  this  action 
by  the  plaintiff  to  foreclose  the  mortgage  is  resisted  by  defend- 
ant upon  the  alleged  grounds  (1)  of  irregularities  in  the  organ- 
ization of  the  plaintiff  corporation,  and  (2)  of  the  want  of  power 
on  plaintiff's  part  to  enter  into  the  contract. 

Upon  established  principles  of  equity,  appellant's  mouth  is 
closed  in  respect  to  both  points.  (Sedgwick  Stat,  and  Const. 
Law,  73 ;  Bigelow  on  Estoppel,  p.  424 ;  Morawitz  Priv.  Corpora- 
tions, §100.) 

Order  affirmed. 

McKee.  J.,  and  McKinstry,  J.,  concurred. 


Digitized  by  VjOOQ IC 


Oct.  1885.]  SwEEXEV  r.  Stanford.  633 

[No.  8890.     In    Bank.— Octobov  :n,   1885.J 

J.  P.  SWEKNEY  i:t  au,  1?i:spon dents,  r.  LELANl) 
STANFOKU,  Appellant. 

Pabtnersuip — Pleading — Fictitious  Name — Certificate. — ^The  plaint- 
iffB  were  partners  doing  businesH  under  a  designation  which  did  not 
bhow  the  names  of  the  partners.  This  fact  appearing  on  the  lace 
of  the  complaint,  it  was  alleged  that  the  plaintiiTs  had  tiled  a  cer- 
tificate as  required  by  section  2468  of  the  Civil  Code.  The  com- 
plaint counted  upon  a  contract  made  by  them  in  their  partnership 
name.  The  allegation  as  to  the  filing  of  the  certificate  was  denied 
by  the  answer,  and  the  certificate  given  in  evidence  did  not  comply 
with  the  statute.  Beldy  that  the  allegation  was  essential  to  the 
sufficiency  of  the  complaint,  and  that  the  plaintiffs  could  not  re- 
cover without  proving  it. 

Id. — When  Failure  to  File  Certificate  a  Defense. — If  the  facts  al- 
leged in  the  complaint  du  not  bring  the  case  within  the  provisions 
of  the  statute  requiring  a  certificate,  the  failure  to  file  it  is  only 
available  by  setting  it  up  in  the  answer  as  a  defense  to  the  action. 

Id. — Abatement  or  Action. — The  effect  of  failing  to  file  a  certificate 
when  required  is  merely  to  abate  the  action.  After  complying  with 
the  statute,  a  new  action  may  be  brought. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

The  action  was  brought  on  an  account  for  the  price  of  goods 
sold  and  delivered.  The  remaining  facts  are  stated  in  the  head- 
notes  and  opinion  of  the  court. 

H.  S,  Brown,  and  J.  E.  Foulds,  for  Appellant. 

Edward  P.  Cole,  for  Respondents. 

Ross,  J. — By  statute  in  this  State  every  partnership  except 
commercial  and  banking  partnerships  established  and  transacting 
business  in  a  place  without  the  United  States,  transacting  busi- 
ness in  the  State  under  a  fictitious  name,  or  a  designation  not 
showing  the  names  of  the  persons  interested  as  partners  in  such 
business,  is  required  to  file  with  the  clerk  of  the  county  in  which 
its  principal  place  of  business  is  situated,  a  certificate  signed  by 
the  partners  and  acknowledged  before  some  officer  authorized  to 
take  the  acknowledgment  of  conveyances  of  real  property,  stating 
the  names  in  full  of  all  the  members  of  such  partnership  and 
their  places  of  residence,  and  publish  the  same  once  a  week,  for 
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four  successive  weeks,  in  a  newspaper  published  in  the  comity, 
if  there  be  one,  and  if  there  be  none  in  such  county,  then  in 
a  newspaper  published  in  an  adjoining  county.  (Civ.  Code, 
§§  24CG,  2467.)  By  a  subsequent  section  —  2468  —  it  is  pro- 
vided  that  "persons  doing  business  as  partners  contrary  to  the 
provisions  of  this  article  shall  not  maintain  any  action  upon  or 
on  account  of  any  contracts  made  or  transactions  had  in  their 
partnership  name,  in  any  court  of  this  State,  until  they  have 
first  filed  the  certificate  and  made  the  publication  herein  re- 
quired.^^  This  is  statute  law,  is  very  plain  and  must  be  given 
effect. 

The  complaint  in  the  present  case  shows  that  the  plaintiffs  are 
partners  under  a  designation  not  showing  the  names  of  the  per- 
sons interested  as  partners,  and  counts  upon  a  contract  made  in 
their  partnership  name.  The  statute  in  terms  declares  that  per- 
sons thus  doing  business  shall  not  maintain  an  action  upon  such 
a  contract  unless  they  shall  have  filed  the  certificate  required  by 
the  section  cited.  Manifestly,  therefore,  with  the  averments  in 
respect  to  the  partnership  and  the  contract,  the  complaint  would 
have  been  demurrable  had  it  failed  to  have  alleged  compliance 
with  the  condition  imposed  by  the  statute  as  a  prerequisite 
to  the  maintenance  of  the  action.  And  being,  under  such 
circumstances,  a  necessary  averment,  it  was,  of  course,  neces- 
sary for  the  plaintiffs  to  prove  a  substantial  compliance  with 
the  condition,  the  allegation  in  that  regard  being  denied  in 
the  answer.  {Fabian  v.  Callahan,  56  Cal.  161.)  Of  course 
where  the  complaint  fails  to  disclose  that  the  plaintiffs  fall 
within  the  provisions  of  section  2466  of  the  Civil  Code,  to 
avail  the  defendant  the  failure  to  file  the  required  certificate 
must  be  set  up  in  the  answer  as  a  defense  to  the  action. 
In  either  case  the  action  would  only  abate,  and  would  not 
be  a  bar  to  another  action  brought  after  compliance  with 
the  provisions  of  the  statute.  {By&rs  v.  Bowrret,  64  Cal. 
73.) 

It  results  from  what  has  been  said  that  as  there  was  a  failure 
on  the  part  of  the  plaintiffs  to  show  a  compliance  with  the  statute 
in  regard  to  the  certificate  of  partnership,  the  court  below 
should  have  granted  the  defendant's  motion  for  judgment  of 
nonsuit. 
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Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

MORKISON,  C.  J.,  McKlNSTRY,  J.,  THORNTON,  J.,  MyRICK,  J., 

and  McKee^  J.,  concurred. 


[No.  9705.     In  Bank.— November  12,  1885.] 

IN  THE  MATTER  OF  THE  ESTATE  OP  ROBERT 

B.  SWAIN,  Deceased. 

Estate  of  Deceased  Person — Presentation  of  Claims  not  Due. — 
All  claims  against  the  estate  of  a  deceased  person,  whether  due  or 
not,  stand  upon  the  same  footing  as  to  the  iime  of  presenting  the 
same  for  allowance. 

Id. — Defective  Verification. — The  allowance  of  certain  claims  defec- 
tively verified  sustained  in  a  subsequent  contest  by  the  heirs. 

Id. — Account  Stated. — A  balance  struck  upon  an  account  may  be  pre- 
sented as  a  claim  against  an  estate  without  specifying  the  items  or 
particulars  of  the  account. 

Id. — Allowance — Burden  of  Proof. — Where  claims  have  been  allowed 
as  presented,  the  presumption  is  that  they  were  allowed  upon 
vouchers  and  proofs  satisfactory  to  the  administrator  and  the 
court,  and  although  the  heirs  may  contest  the  allowance,  the  bur- 
den of  proof  is  cast  upon  them. 

Appeal  from  an  order  and  decree  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco  settling  and  allowing  the 
final  account  of  an  administrator,  and  directing  the  payment  of 
certain  claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  C.  Burnett,  and  R,  W.  Ilent,  for  Appellant. 

Cobb  &  Moore,  Winans  &  Belknap^  Edward  J.  Pringle,  Henry 
C.  McPike,  Clement,  Osment  &  Clement,  Oeorge  A,  Nourse,  and 
M.  B,  Blake,  for  Respondents. 

McKee,  J. — In  this  proceeding  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  sitting  as  a  court  of  probate, 
upon  the  settlement  of  the  final  account  of  the  administrator  of 
the  estate  of  R.  B.  Swain,  deceased,  decreed  the  allowance  and 
partial  payment  of  certain  claims  against  the  estate,  which  hav- 
ing been  allowed  by  the  administrator  and  approved  by  the 
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probate  judge,  were  duly  filed.  The  claims  thus  allowed  and 
ordered  paid  amounted  to  $60,000.  Three  of  them  were  con- 
tested at  the  final  settlement.  The  first  of  these  claims  is  as 
follows : — 

1.  "  Estate  of  E.  B.  Swain,  deceased,  1871,  to  John  Boardman. 
Dr.:— 

April  8th  —  To  balance  of  account  as  rendered  this 

date $4,498  32 

November  6th  —  To  cash   received   this   date  as  per 

account   2,104  66 

February  17,  1883  — To  interest  on  $4,498.32  from 
April  8,  1871,  to  June  14,  1872,  at  IJ  per  cent 
per  month 811  57 

February  17th  — To  interest  on  $2,104.66,  from 
November,  1871  to  June  14,  1872,  at  IJ  per  cent 
per  month 192  92 

$7,607  47" 
The  second : — 

2.  "  The  estate  of  R.  B.  Swain,  deceased.     To  Cartwright,  Har- 

rison &  Co.,  Dr. : — 

For  balance  of  account  due  this  day  as  per  statement 

hereunto  annexed $6,751  79 

R.  B.  Swain,  Esq.,  in  account  current  and  interest  to  Decem- 
ber 31,  1871,  with  Cartwright,  Harrison  &  Co.,  1871  :— 

January  1st  —  To  balance  of  account  rendered $6,310  16 

December  30th  —  Interest  to  31st  inst $441  71 

Less   your   portion    of   balance   of   interest 

account  29  at  28  per  cent 08  —  441  63 

E.  E $6,751  79 

"  New  York,  January  2,  1872." 

3.  And  the  third  was  a  claim  in  favor  of  Mudge,  Sawyer  & 
Co.,  based  upon  fourteen  promissory  notes,  each  of  which  was 
dated  17th  of  May,  18()9,  and  made  payable  at  New  York  to  the 
Older  of  R.  B.  Swain  —  the  first  being  payable  on  the  1st  of 
December,  1872,  and  each  of  the  others,  six  months  after  its  pre- 
ceding note  became  due  —  the  last  being  payable  on  the  1st  of 
June,  1879. 
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The  claims  were  presented  to  the  administrator  in  1873,  within 
due  time  after  the  publication  of  notice  to  creditors  of  the  estate. 
Publication  was  made  as  required  by  section  1490  of  the  Code 
of  Civil  Procedure,  by  the  administrator  in  the  year  1872. 

At  that  time  every  holder  of  a  claim  against  the  estate  of  a 
decedent  was  required  by  law  to  exhibit  the  same,  verified  by 
affidavit,  to  the  administrator  within  legal  time  after  publication 
of  notice  to  creditors  for  that  purpose.  The  law  required  that 
the  affidavit  upon  which  to  make  presentation  of  the  claim  must 
be  made  "  by  the  claimant  himself,  or  some  one  in  his  behalf.'* 
If  made  by  a  person  other  than  the  claimant,  it  was  required  of 
him  to  set  forth  in  the  affidavit  the  reason  why  the  affidavit  was 
not  made  by  the  claimant,  and  to  state  "  that  the  amount  of  the 
claim  was  justly  due ;  that  no  payments  had  been  made  thereon 
which  were  not  credited,  and  that  there  were  no  offsets  to  the 
same  to  the  knowledge  of  the  claimants  or  affianf 

None  of  the  claimants  verified  the  contested  claims  by  their 
affidavits.  Each  affidavit  was  made  by  persons  other  than  the 
claimants,  who  describe  themselves  as  "agents  and  attorneys  of 
the  claimants."  The  affidavit  to  the  claim  of  Mudge,  Sawyer 
&  Co.,  substantially  conforms  to  the  law  under  which  it  was 
made.  But  thirteen  of  the  promissory  notes  upon  which  the 
claim  is  founded,  were  not  due  at  the  time  of  the  presentation  of 
the  claim  to  the  administrator,  and  it  is  contended  that  the  claim 
was  non-presentable,  and  that  the  administrator  had  no  author- 
ity to  allow  it. 

At  that  time  the  law  was  as  it  is  now,  that  when  a  person 
died  intestate  all  his  property,  real  and  personal,  without  any 
distinction  between  them,  was  chargeable  with  the  payment  of 
his  debts  (§1358,  Civ.  Code;  §  1516,  Code  Civ.  Proc.) ;  and  it 
was  made  the  duty  of  his  administrator  to  ascertain  the  amount  of 
claims  outstanding  against  the  estate  for  which  it  might  be  liable, 
so  as  to  provide  for  their  payment  out  of  the  assets  of  the  estate. 
For  that  purpose  the  law  required  that  all  claims  against  the 
decedent,  due  or  not  due,  should  be  made  known  to  the  adminis- 
trator by  exhibiting  them  to  him  verified  by  the  necessary  affi- 
davit so  that  he  could  pass  upon  their  genuineness  and  validity 
by  allowance  or  rejection.  Upon  ascertaining  in  that  way  the 
amount  of  the  liability  of  the  estate  the  law  then  cast  upon  the 
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ndniinistrator  the  duty  to  report  the  condition  of  the  estate, 
''  designating  the  names  of  the  creditors,  the  nature  of  each  claim, 
when  it  became  due,  or  wheti  it  will  become  due,  and  whether  it 
has  been  allowed  or  rejected."     (§  1512,  Code  Civ.  Proc.) 

If  the  claim  was  allowed  and  approved,  the  allowance  prima 
facie,  established  its  validity  against  the  estate.  If  it  was  due 
and  rejected,  the  claimant  was  required  to  establish  its  validity 
by  suit  upon  it  within  three  months  after  rejection,  or  if  it  was 
not  due,  then  within  two  months  after  it  became  due  (§  1498, 
Code  Civ.  Proc.) ;  and  if  its  validity  was  CwStablished  by  recovery 
thereon,  the  judgment  entitled  the  claimant  to  rank  as  a  creditor 
of  the  estate  and  to  payment  in  due  course  of  administration,  or 
if  the  administrator  allowed  the  claim  although  not  due,  it 
entitled  the  claimant  to  rank  in  the  same  way,  and  upon  deduct- 
ing a  rebate  of  interest  upon  the  claim,  entitled  him  to  payment 
of  the  principal  sum,  or  to  share  in  a  distribution  of  the  estate 
pari  passu  with  creditors  whose  allowed  claims  were  due. 
(§  1648,  Code  Civ.  Proc.) 

From  these  provisions  of  the  Code  law,  as  it  was  at  the  time 
of  the  presentation  of  these  claims,  it  is  manifest,  that  all  claims 
against  a  decedent's  estate,  whether  due  or  not  due,  could  be 
presented  to  the  administrator  within  legal  time  after  publica- 
tion of  notice  to  creditors ;  and  if  they  were  not  so  presented  the 
law  declared  them  "forever  barred."  We  are,  therefore,  of 
opinion  that  although  the  promissory  notes  were  not  due  when 
the  claim  based  upon  them  was  presented  to  the  administrator 
of  the  estate  in  question,  it  was  under  the  law  presentable  and 
allowable  as  a  valid  claim  against  the  estate.  No  interest  upon 
it  was  demanded,  and  upon  the  settlement  of  the  administrator's 
final  account  it  was  properly  adjudged  to  be  a  valid  claim  for 
the  principal  of  the  notes. 

The  next  contention  is,  that  the  statement  of  each  of  the  other 
claims  is  insufficient  to  constitute  a  cause  of  action,  or  of  claim, 
against  the  estate ;  that  the  statement  of  each  is  also  ambiguous 
and  unintelligible,  and  that  the  claims  themselves  were  not 
authenticated  according  to  law. 

The  affidavits  verifying  these  claims  were  irregular.  Each 
was  made  by  a  person  other  than  the  claimant,  styling  himself 
as  "  agent  and  attorney  of  the  claimant."     In  one,  no  reason  is 
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stated  why  the  affidavit  was  not  made  hy  tlie  claimant.  In 
neither  does  the  attiant  state  tliat  there  wore  no  payments  or  off- 
sets to  the  claim,  except  wliat  is  creditcMl  fu  his  own  knowledge; 
although  it  is  stated  that  there  were  no  payments  or  offsets 
against  the  claims  to  the  knowledge  of  the  claimants.  These 
omissions  made  the  verifications  of  the  claims  defective. 

And  the  statement  of  each  claim  is  not  free  from  ambiguity. 
Each  is  founded  upon  an  alleged  balance  due  on  an  account  cur- 
rent, in  which  interest,  at  a  higher  rate  than  is  legally  allowable 
in  matters  of  account,  is  computed  on  the  debit  and  credit  sides 
of  the  account,  according  to  some  commercial  rule  of  computa- 
tion which  does  not  appear  in  the  statement. 

But  although  neither  of  the  claims  was  verified  in  all  particu- 
lars as  required  by  law,  and  the  statement  of  each  is  not  as  clear 
as  it  might  have  been,  we  think  each  was  substantially  sufficient 
for  presentation  and  allowance  under  the  law\ 

The  term  "claim,"  as  used  in  connection  with  the  estates 
of  deceased  persons,  has  reference,  says  Mr.  Justice  Field, 
in  Fallon  v.  Butter,  21  Cal.  25,  to  such  debts  or  demands 
against  the  decedent  as  might  have  been  enforced  against 
him  in  his  lifetime  by  personal  actions  for  the  recovery  of 
money,  and  upon  which  a  money  judgment  could  have  been 
rendered. 

A  balance  struck  upon  an  account  between  parties  is  such  a 
demand  as  would  constitute  a  sufficient  cause  of  action.  A  suit, 
brought  upon  such  a  cause  of  action  against  Swain  in  his  life- 
time would,  therefore,  have  been  maintainable,  and  the  state- 
ment of  such  a  cause  of  action  in  the  complaint  would  have 
been  sufficient  to  support  a  judgment  against  him.  Being  suffi- 
cient for  the  maintenance  of  an  action  against  the  decedent  in 
his  lifetime,  it  would  also  be  sufficient  after  his  death,  for  the 
presentation  of  it  to  his  administrator,  if  properly  verified,  as  a 
claim  against  his  estate. 

As  the  subject  of  a  suit,  if  the  statement  of  the  cause  of 
action  upon  the  account  was  deemed  objectionable,  defective,  or 
insufficient,  the  defendant  in  the  action  would  have  had  the 
right  to  demand  a  bill  of  particulars  of  the  items  of  the  account 
which  were  to  be  proved.  And  as  the  subject-matter  of  a  claim 
presented  to  his  administrator,  he  also  had  the  right  to  demand 
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a  bill  of  particulars  or  "  vouchers  and  proofs  '*  of  the  account. 
(§  1494,  Code  Civ.  Proc.) 

Both  claims  were  allowed  and  approved  as  presented,  and  the 
presumption  is  that  they  were  allowed  upon  "vouchers  and 
proofs  '^  to  the  satisfaction  of  the  administrator  and  the  probate 
judge,  as  to  the  principal  and  interest  due  on  the  accounts. 
Interest  is  recoverable  upon  a  balance  of  indebtedness  founded 
on  money  transactions,  or  upon  an  account  between  parties  from 
the  time  the  amount  is  ascertained  by  them.  In  the  absence  of 
an  agreement  in  writing  to  pay  more  than  lawful  interest,  the 
legal  rate  only  ought  to  be  allowed;  but  there  may  have  been 
proof  of  an  agreement  in  writing  to  pay  the  higher  rate  charged 
on  one  side  of  the,  account  and  credited  on  the  other  side. 

In  law  the  allowance  of  the  claims,  although  made  upon 
defective  verifications,  was  not  void.  It  was  a  judicial  act, 
which  entitled  the  claims  to  rank  as  acknowledged  debts  of  the 
estate  to  be  paid  in  due  course  of  administration ;  but  as  a  judi- 
cial act  in  their  favor  it  was  not  binding  and  conclusive  against 
the  heirs,  because  they  were  not  parties  to  it.  They  had  there- 
fore the  right  to  question  the  allowance  at  the  settlement  of  the 
estate.  The  burden  of  showing  the  invalidity  of  the  allowance 
was,  however,  cast  upon  them.  {Estate  of  Loshe,  62  Cal.  413; 
Estate  of  Crosby,  55  Cal.  hl^-.  Estate  of  Schroeder,  46  Cal.  318.) 

The  heirs  in  this  case  did  question  the  allowance  and  approval 
of  the  claims.  But  in  the  contest  which  was  made  the  claim- 
ants, by  affirmative  proof,  established  the  validity  of  the  claims, 
and  the  court  upon  tliat  hearing  adjudged  them  to  be  valid. 
There  was  no  exception  taken  to  the  evidence  given  in  the  con- 
test; nor  is  there  any  specification  in  the  record  of  any  particu- 
lar in  which  the  evidence  was  insufficient  to  justify  the  decision 
and  judgment  of  the  court,  nor  is  there  any  specification  of 
errors  in  law,  occurring  at  the  trial,  to  which  exceptions  were 
taken  by  the  contestants. 

The  evidence  is  therefore  not  reviewable;  and  as  we  find  no 
errors  of  law  apparent  upon  the  record,  the  judgment  and  order 
appealed  from  must  be  affirmed. 

It  is  so  ordered. 

Morrison,  C.  J.,  Ross,  J.,  Myrick,  J.,  and  MoKinstey,  J., 
concurred. 
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[No.  11151.    Department  Two.— November  17,  1885.] 

IN  THE  MATTER  OP  THE  GUARDIANSHIP  OP  LAURA 

DANNEKER,  a  Minor. 

CuABDiANSiiiP — Jurisdiction — Conflict. — A  petition  for  letters  of 
guardianship  of  a  minor  Was  filed  in  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  stating  that  the  minor  was  a 
resident  of  such  city  and  county,  but  was  temporarily  at  school  in 
Alameda  County.  A  citation  was  issued  and  served  upon  all  the 
parties  interested  requiring  them  to  appear  and  show  cause  why 
the  petition  should  not  be  granted.  Before  the  day  fixed  for  the 
return  of  the  citation,  one  of  the  parties  on  whom  it  had  been 
served  applied  to  the  Superior  Court  of  Alameda  County  for  let- 
ters of  guardianship  of  the  minor,  which  were  issued  to  him,  the 
fact  of  tne  previous  application  not  being  brought  to  the  knowledge 
of  the  court.  Held,  that  as  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  had  jurisdiction  to  hear  and  determine  the 
question  of  the  residence  of  the  minor,  the  need  of  the  guardian, 
and  the  propriety  of  appointing  the  petitioner,  it  could  not  be  de- 
prived of  this  jurisdiction  by  the  subsequent  proceedings  in  the 
Superior  Court  of  Alameda  County. 

Application  for  a  writ  of  prohibition.  The  facts  are  stated 
in  the  opinion  of  the  court. 

Chas.  P.  Ooff,  and  Robt  Ferral,  for  Petitioner. 

A.  H.  Loughborough,  for  Respondent. 

Myriok,  J.  —  Application  for  a  writ  of  prohibition  to  the 
Superior  Court  of  the  city  and  county  of  San  Prancisco,  Depart- 
ment Nine. 

On  the  19th  of  June,  1885,  one  Teresa  McGee  presented  her 
petition  to  the  said  Superior  Court  of  the  city  and  county  of 
San  Francisco,  in  which  she  averred  that  some  six  years  ago 
Mrs.  Danneker,  a  widow,  the  mother  of  the  said  Laura,  placed 
the  child  under  her  care  as  Superioress  of  St.  Joseph's  Orphan 
Asylum  in  said  city  and  county;  that  afterward  the  mother 
died  leaving  no  estate  except  $170,  which  had  been  expended 
in  the  maintenance  of  said  Laura  and  two  other  of  her  minor 
children ;  that  after  the  death  of  the  mother  the  petitioner  placed 
the  said  Laura  under  the  care  of  a  Mrs.  Trendle,  who  agreed  to 
support  and  raise  her  under  her  personal  care;  that  afterward 
Mrs.  Trendle,  without  the  knowledge  of  petitioner,  gave  the 
custody  of  the  child  to  Jacob  Michelson,  w'ho  had  ever  since 
had  the  custody  of  her,  and  that  she  was  then  at  a  boarding- 
school  in  Alameda   County,  kept  by  Mrs.   Kegler;  that  said 
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child  was  then  nine  years  of  age,  a  full  orphan,  and  had  no 
property  and  no  guardian;  that  said  Michelson  and  Mrs.  Tren- 
dle  and  the  said  child  were  residents  of  said  city  and  county, 
though  the  child  was  temporarily  at  a  school  in  Alameda 
County;  and  the  petitioner  prayed  that  letters  of  guardianship 
be  issued  to  her. 

The  Superior  Court  made  an  order  that  citation  issue,  return- 
able June  30th,  and  that  it  be  served  on  the  said  minor  and  on 
Jacob  Michelson,  Mrs.  Trendlc,  and  Mrs.  Kegler.  The  citation 
was  duly  served. 

After  the  service  of  tlie  citation,  and  on  the  23d  of  June  (the 
return  day  of  the  citation  being  June  30th),  the  said  Michelson 
presented  a  petition  to  one  of  the  judges  of  the  Superior  Court 
of  Alameda  Count}',  in  which  he  averred  that  said  minor  was  a 
resident  of  Alameda  County,  under  the  care  of  Mrs.  Kegler,  and 
had  no  guardian,  and  prayed  for  letters  of  guardianship.  The 
petition  was  signed  by  said  ]\richclson  and  C.  P.  Goff  as  his 
attorney.  In  this  petition  no  mention  was  made  of  the  proceed- 
ings in  the  Superior  Court  of  the  city  and  county  of  San  Fran- 
cisco, and  the  judge  in  xMameda  County  not  being  informed 
thereof,  made  an  order  for  service  of  citation,  on  Mrs.  Kegler 
and  Mrs.  Trendlc.  On  tlie  return  day,  to  wit,  June  29th,  after 
hearing  evidence  offered  by  Michelson,  the  court  found  that  the 
minor  resided  in  Alameda  County,  and  granted  the  prayer  of 
the  petition  of  ^^lichelson  for  letters.  On  the  return  day  of  the 
citation  in  the  Superior  Court  of  the  city  and  county  of  San 
Francisco,  to  wit,  June  30th,  the  said  Michelson,  by  his  attorney,' 
filed  objections  to  the  petition  of  the  said  Teresa  IVfcGce,  and 
the  hearing  was  postponed  until  July  14th,  on  which  day  the 
said  Michelson,  by  his  said  attorney,  presented  a  certified  copy 
of  the  proceedings  in  the  Superior  Court  of  Alameda  County, 
and  moved  that  the  petition  of  said  Teresa  McGee  be  dismissed, 
on  the  ground  that  the  court  had  no  jurisdiction,  letters  having 
been  already  granted  to  him  by  the  Superior  Court  of  Alameda 
County.  Further  hearing  was  continued  to  July  23d,  and  be- 
fore that  day  an  alternative  writ  of  prohibition  herein  was 
granted,  and  an  order  to  show  cause  made. 

There  is  no  doubt  that  at  the  time  the  said  Teresa  McGee 
presented  her  petition  to  the  Superior  Court  of  the  city  and 
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county  of  San  Francisco,  and  citation  was  sicrvGd  on  Michelson 
and  the  others,  that  court  had  jurisdiction  to  hear  and  determine 
whetl.cr  the  minor  was  a  resident  of  that  city  and  county,  and 
required  a  guardian,  and  whetlior  tlie  said  Teresa  was  a  proper 
person  to  be  appointed.  The  question,  then,  is  presented,  could 
Michelson  (instead  of  presenting  the  issue  of  residence  and  the 
other  subjects  involved  to  the  Superior  Court  of  the  city  and 
county  of  San  Francisco),  step  over  to  Alameda  County,  obtain 
letters  there,  and  thus  oust  the  former  court  of  jurisdiction  to 
proceed?  We  think  not.  It  is  proper  to  presume  that  the 
Superior  Court  of  Alameda  County  will,  when  its  attention  is 
brought  to  the  fact  that  a  petition  was  first  filed  in  the  city  and 
county  of  San  Francisco,  revoke  its  order  of  appointment  and 
recall  its  letters,  to  the  end  that  there  may  be  no  conflict  of 
jurisdiction.  It  is  apparent  there  cannot  be  two  guardianships 
in  two  different  courts  at  the  same  time.  Letters  will  be  issued, 
if  necessary,  by  the  court  of  the  county  where  it  may  be  legally 
determined  the  child  resides. 

Further  than  this,  it  is  not  necessary  to  go  at  the  present 
time,  except  to  suggest  if  Mr.  Michelson  and  his  attorney,  C.  P. 
Goff,  did,  as  is  stated  in  some  of  the  papers  herein,  resort  to  the 
court  in  Alameda  County  for  letters,  instead  of  meeting  the 
question  in  the  court  in  San  Francisco,  as  a  trick,  it  was  a 
hazardous  proceeding;  for  as  to  Mr.  Michelson,  by  section  1209 
of  the  Code  of  Civil  Procedure,  it  is  declared  to  be  a  contempt 
to  practice  "  deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding";  and  as  to 
Mr.  Goff,  by  section  282  of  the  Code  of  Civil  Procedure,  he 
was  forbidden  to  seek  to  mislead  a  judge  by  artifice. 

We  do  not  intend  to  prejudge  the  proceedings  taken  by  either 
one;  we  desire  merely  to  call  attention  to  the  risk  that  may 
have  been  run.  When  Mr.  Michelson  filed  his  petition  in 
Alameda  County,  he  had  already  been  served  with  citation  to 
appear  before  the  Superior  Court  of  the  city  and  county  of  San 
Francisco,  which  court  then  had,  as  to  him,  jurisdiction  to  hear 
and  determine. 

The  application  for  the  writ  is  denied,  and  the  order  hereto- 
fore made  is  vacated. 

Morrison,  C.  J.,  and  Thornton,  J.,  concurred. 
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[No.  20106.    Department  One.-— November  10,   1885.] 
THE     PEOPLE,     Respondent,     t-.     LEW     ROBERTSON, 

Appellant. 

Criminal  Law — Mubdeb — Evidence. — The  evidence  examined,  and  held 
sufficient  to  sustain  a  verdict  of  murder  in  the  second  degree. 

Id. — Self-defense. — Where  the  killing  occurred  during  an  assault  upon 
the  defendant  brought  about  by  his  own  misconduct,  he  must,  in 
order  to  justify  the  killing  as  an  act  of  self-defense,  have  really  and 
in  good  faith  endeavored  to  decline  any  further  struggle  before  the 
act  was  committed,  provided  he  could  do  so  with  safety. 

Id. — Instructions. — The  rulings  upon  certain  instructions  approved. 

Id. — Witnesses — Who  to  be  Produced  by  Prosecution. — The  court  be- 
low denied  a  motion  made  the  defendant  after  the  prosecution  had 
rested,  for  an  order  requiring  the  prosecution  to  call  and  examine 
as  witnesses  certain  persons  who  were  shown  by  the  testimony 
of  one  of  the  witnesses  for  the  prosecution  to  have  been  present  at 
the  time  of  the  homicide.    Held,  no  error. 

Appeal  from  a  judgment  of  the  Superior  Court  of  tlie  county 
of  Mendocino,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  head-notes  and  the  opinion  of  the 
court. 

J.  A.  Cooper,  J.  Q.  White,  and  J.  M.  Mannon,  for  Appellant. 

The  verdict  is  not  supported  by  the  evidence.  (Pen.  Code, 
§  187;  People  v.  Clark,  7  N.  Y.  392;  Darry  v.  The  People,  10 
N.  Y.  120.)  It  was  error  in  the  court  not  to  compel  the  prose- 
cution to  call  those  persons  who  were  present  at  the  homicide. 
{Territory  v.  Hanna,  5  Mont.  284;  Hurd  v.  The  People,  25 
Mich.  415;  Maker  v.  The  People,  10  Mich.  226;  Roscoe's  Crim- 
inal Evidence,  p.  135;  Weller  v.  The  People,  30  Mich.  23; 
Wharton's  Criminal  Evidence,  §  448.) 

Attorney-General  Marshall,  for  Eespondent. 

McKee,  J.  —  Defendant  was  convicted  of  murder  in  the  sec- 
ond degree  and  sentenced  to  ten  years  in  the  State  prison.  On 
this  appeal  from  the  judgment  and  an  order  denying  a  motion 
for  a  new  trial,  it  is  contended:  — 

1.  That  the  verdict  is  not  supported  by  the  evidence. 

The  evidence  shows  that  defendant,  on  the  24th  of  August, 
1884,  twice  stabbed  one  A.  Davis  with  a  butcher  knife.  In  one 
of  the  stabs  the  knife  was  driven  into  his  body,  between  the  fifth 
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and  sixth  ribs,  upwards  and  forward  toward  the  heart,  the  point 
of  the  knife  penetrating  the  heart,  causing  almost  immediate 
death.  The  stabbing  was  done  in  the  excitement  of  an  angry 
quarrel  and  scuffle,  which  originated  in  an  attempt  by  the  de- 
fendant and  two  others  to  buy  a  watermelon  at  a  store  in  the 
town  of  Covelo,  kept  by  the  wife  of  Davis.  Davis  himself  was 
in  charge  of  the  store  at  the  time,  and  when  the  parties  asked 
him  to  sell  them  a  watermelon  on  credit,  he  told  them  he  had 
no  watermelons  to  sell  on  credit,  and  to  go  along  about  their 
business.  They  did  not  leave.  Defendant  refused  to  go,  saying 
he  would  do  as  he  pleased,  and  commenced  to  abuse  Davis  with 
opprobrious  and  threatening  language.  In  these  circumstances, 
Davis  picked  up  an  iron-hooked  stick,  six  or  seven  feet  long, 
which  was  used  in  the  store  for  bringing  down  buckets  and 
things  from  hooks  on  which  they  hung,  and  with  the  end  of  the 
stick  he  "poked  and  punched*'  the  defendant,  who  fell  on  the 
porch  of  the  store.  The  defendant  got  up,  and  instead  of  going 
away  turned  upon  Davis,  who  was  standing  inside  the  store,  and 
Davis  again  used  the  stick  to  "  punch  "  him,  but  the  defendant 
got  hold  of  the  stick,  and  Davis,  in  trying  to  jerk  it  away  from 
him,  jerked  him  inside  the  store,  where,  in  the  struggle  over  the 
stick,  defendant  continued  to  curse  and  swear  at  Davis,  and 
threatened  to  kill  him.  In  these  circumstances  the  wife  of 
Davis  stepped  in  between  the  two,  and  ordered  her  husband  to 
go  to  the  back  part  of  the  store,  and  the  defendant  to  go  away. 
But  neither  let  go  the  stick,  and  the  defendant  struck  at  Davis, 
past  the  woman,  cutting  one  of  her  fingers  in  the  act.  The  blow 
caused  Davis  to  stagger  and  cry  out  that  he  was  cut.  In  the 
act  of  staggering  he  let  go  the  stick  and  picked  up  an  ax-handle, 
which  he  raised  as  in  the  act  to  strike,  when  the  defendant  closed 
with  him,  stabbed  him  again  and  shoved  him  against  a  show- 
case on  the  counter  of  the  store,  where  he  fell  and  died  with  the 
defendant  atop  of  him.  Defendant  immediately  arose  from  the 
body,  walked  out  of  the  store  and  across  the  street  to  a  saloon 
where,  as  a  witness  expresses  it,  "he  laid  right  upon  a  card- 
table  in  the  saloon,  turned  one  leg  upon  it  and  pulled  out  his 
knife,  on  the  blade  of  whicli  there  was  blood  all  the  way  up  to 

the  hilt,  and  said,  'I  have  been  spaying,  or  slaying,  the  s 

of  ab .'" 
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In  his  own  behalf  the  defendant  testified :  "  Deceased  got  mad 
about  something  I  said  about  the  melon,  and  jumped  down  and 

got  this  rod  and  called   me  a  d s of  a  b ,  and 

punched  at  me  witli  one  end  of  the  rod.  He  then  turned  the 
rod  and  punclied  at  me  with  the  other  end  and  knocked  me 
down.  While  I  was  getting  up  he  got  an  ax-handle  and  hit 
me;  the  second  time  he  hit  me  I  caught  the  handle  and  he 
jerked  me  inside  the  store ;  he  jerked  away  from  me  in  the  store 
and  started  to  hit  me  again  with  it.  I  ran  in  under  him  then 
and  cut  him.  As  soon  as  I  could  get  him  to  let  loose  of  me  I 
walked  right  out  and  went  over  to  Mr.  Montague's.  He  hit  me 
in  the  stomach  with  the  stick  and  knocked  me  down  on  my  back." 

This  evidence,  it  is  argued,  proves  that  the  killing  was  done 
in  the  heat  of  blood,  upon  provocation,  and  without  malice,  and 
that  it  amounted  to  manslaughter  only,  and  not  murder. 

But  the  conduct  of  the  defendant  in  connection  with  the  homi- 
cide, his  persistent  threats  to  kill  Davis,  the  use  of  a  deadly 
weapon  in  killing  him,  and  his  bravado  immediately  after  the 
killing,  are  things  which  do  imply  malice  in  them.  Their  suffi- 
ciency as  evidence  to  prove  the  existence  of  malice  was  matter 
for  the  consideration  of  the  jury;  and  as  the  jury  found  from 
them  that  the  defendant  unlawfully  killed  the  deceased  in  mal- 
ice, and  not  in  the  heat  of  passion  caused  by  the  assault  made 
upon  him  by  the  deceased,  it  cannot  be  said,  as  matter  of  law, 
that  the  evidence  was  insufficient  to  support  their  verdict. 

The  mere  fact  that  the  deceased  and  defendant  were  in  actual 
combat  at  the  time  of  the  homicide  does  not  of  itself  mitigate  the 
homicide  or  justify  or  excuse  it.  Justification  or  excuse  for 
taking  human  life  must  arise  out  of  the  circumstances  in  which 
the  killing  took  place,  as  proved  by  the  testimony  on  the  part 
of  the  prosecution  or  of  the  defendant.  And  it  is  well  settled, 
if  the  circumstances  show  that  a  person,  armed  with  a  deadly 
weapon,  on  being  assaulted,  takes  advantage  of  the  assault  made 
upon  him  to  kill  his  assailant,  and  does,  in  execution  of  his 
purpose,  kill  him,  not  in  the  heat  of  passion  caused  by  the 
assault,  nor  in  reasonable  defense  of  himself  against  the  assault, 
it  is  murder.     (2  Bish.  Crim.  Law,  736.) 

It  is  also  well  settled  that  if  the  circumstances  of  a  combat 
foUowinjT  an  assault  show  that  from  the  outset  the  words  and 
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acts  of  the  defendant  indicated  an  intention  to  kill,  or  to  take 
his  assailant  at  an  unfair  advantage  to  kill  him  under  the  color 
of  the  assault,  it  is  murder.  (1  Russell  on  Crimes,  pp.  627,  532, 
585,  592 ;  2  Wharton  on  Criminal  Law,  §§  953,  955,  987,  996.) 

2.  The  next  assignment  of  error  is  that  the  court  instructed 
the  jury  as  follows :  — 

"  Before  the  defendant  can  claim  that  he  was  acting  in  self- 
defense  it  must  appear  that  the  defendant  must  really  and  in 
good  faith  have  endeavored  to  decline  any  further  struggle 
before  the  homicide  was  committed.  And  in  this  case,  if  you 
believe  from  the  evidence  that  the  defendant  was  engaged  in 
mortal  combat  with  Davis,  the  deceased,  and  that  the  defendant 
did  not  really  and  in  good  faith  endeavor  to  decline  any  further 
struggle  before  the  homicide  was  committed,  if  one  were  com- 
mitted, then,  and  in  such  case,  the  defendant  cannot  avail  him- 
self of  the  plea  of  self-defense." 

The  proposition  is,  that  if  a  person  is  assaulted  by  another, 
with  whom  he  engages  in  a  combat,  he  must  really  and  in  good 
faith  endeavor  to  decline  any  further  struggle  before  taking  the 
life  of  his  assailant. 

According  to  the  common  law  it  is  the  duty  of  a  person 
assaulted  to  give  way  "  as  far  as  the  fierceness  of  the  assault  will 
permit  him.''  (1  Hale,  P.  C.  483.)  But  if  the  assault  be  so 
fierce  as  not  to  allow  him  to  yield  a  step  without  manifest 
danger  of  his  life  or  great  bodily  harm,  then,  in  his  defense,  he 
may  kill  his  assailant  instantly;  and  this,  says  Blackstone,  ^'is 
the  doctrine  of  universal  justice  as  well  as  of  the  municipal 
law.''     (4  Blackst.  Com.  p.  185.) 

Upon  that  principle  are  founded  the  provisions  of  our  Penal 
Code  on  the  same  subject.  Section  197  of  the  Code  in  effect 
declares :  That  if  a  person  is  assaulted  in  such  a  way  as  to  give 
him  ground  as  a  reasonably  prudent  man  in  the  condition  in 
which  the  assault  places  him  to  apprehend  a  design  on  the  part 
of  the  assailant  to  commit  a  felony  upon  him,  or  to  do  him 
some  great  bodily  harm,  he  has  the  right  instantly  to  defend 
himself,  and,  if  necessary  to  prevent  such  real  or  apparent  danger 
to  his  person,  to  kill  his  assailant.  Real  or  apparent  danger,  or 
danger  imminent  and  immediate  to  life  or  limb,  is  therefore  a 
sufficient  condition  in  which  to  exercise  the  right  of  self-defense. 
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Xo  withdrawal  or  retreat  is  required.  So  assailed  a  person  has 
a  right  to  stand  his  ground,  and,  if  necessary  in  defense  of  him- 
self, slay  his  assailant.  But  necessity,  real  or  apparent,  for  tak- 
ing human  life,  arising  out  of  the  circumstances  in  which  the 
homicide  is  committed,  must  exist,  and  the  person  himself  must 
be  without  fault.  ' 

"The  weight  of  authority,**  says  the  Supreme  Court  of 
Indiana,  "establishes  the  doctrine  that  when  a  person,  being 
without  fault  and  in  a  place  where  he  has  a  right  to  be,  is 
violently  assaulted,  he  may,  without  retreating,  repel  force  by 
force,  and  if,  in  the  reasonable  exercise  of  his  right  of  self* 
defense,  his  assailant  is  killed,  he  is  justifiable.**  (Rtmyon  v. 
The  State,  57  Ind.  84;  1  Bish.  Crim.  Law,  §  865.) 

In  this  case,  according  to  the  evidence,  the  defendant  was  not 
conducting  himself  lawfully.  He  should  have  left  the  store 
when  he  was  told  to  go*  He  had  no  right  to  remain  and  abuse 
the  person  in  charge  of  the  same  with  opprobrious  epithets  and 
threats  to  kill.  Being  where  he  had  no  right  to  be  and  doing 
what  he  had  no  right  to  do,  he  was  not  without  fault  when 
Davis  assailed  him  in  order  to  compel  him  to  go  away.  Nor 
did  the  nature  of  the  assault  upon  him  endanger  his  life  or 
limb.  There  was  no  time,  from  the  commencement  of  the  aflfray 
to  the  time  of  the  stabbing,  when  he  could  not  have  withdrawn 
without  danger.  That  being  so,  the  necessity  for  taking  the  life 
of  his  assailant  did  not  exist,  except  by  his  own  creation;  for 
when  he  got  up  from  the  porch  where  he  had  fallen,  he  could 
have  gone  away  out  of  danger;  but  he  turned  upon  Davis,  and 
engaging  him  in  a  struggle  over  the  stick  with  which  Davis  had 
been  prodding  him,  forced  him  inside  the  store  and  killed  him. 
When  a  killing  takes  place  under  such  circumstances,  it  is  true, 
as  matter  of  law,  that  the  slayer  should,  really  and  in  good  faith, 
have  endeavored  to  decline  any  further  struggle  before  the  homi- 
cide was  committed.     (Pen  Code,  sub.  3,  §  197.) 

3.  The  giving  of  the  following  instruction  to  the  jury  is  also 
assigned  as  error:  — 

"  If  the  jury  believe  from  the  evidence  that  there  was  first  an 
affray  on  the  porch  of  the  store,  and  that  the  deceased  pushed 
the  defendant  down  with  the  iron  hook,  and  that  then  the 
deceased  returned  to  the  store,  and  the  affray  then  ceased  for  a 
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suflBcient  length  of  time  for  reason  to  have  resumed  its  sway, 
and  the  defendant  had  sufficient  time  to  realize  the  situation 
before  anything  further  was  done  by  the  contending  parties,  and 
that  then  the  defendant  went  into  the  store  and  there  attacked 
the  deceased,  and  then  killed  him  as  charged  in  the  information, 
and  not  in  necessary  self-defense,  then  I  charge  you  that  the 
defendant  was  not  justifiable  in  inflicting  the  mortal  blow." 

It  is  said  there  was  no  evidence  of  a  cessation  of  hostilities. 
But  it  does  appear  that  when  the  defendant  fell  on  the  porch 
Davis  did  not  continue  the  assault  upon  him;  there  was  there- 
fore a  pause  in  the  combat,  and  to  that  phase  of  the  case  the 
instruction  was  applicable. 

4.  The  refusal  to  give  the  ninth  instruction,  in  a  series  of 
instructions  which  the  defendant  asked,  did  not  prejudice  the 
defendant,  because  the  matter  to  which  it  related  was  substan- 
tially covered  by  the  eighth  instruction  which  the  court  had 
given  to  the  jury  at  the  defendant's  request. 

5.  ITiere  was  no  error  in  the  denial  of  a  motion  made  by  the 
defendant  after  the  prosecution  rested,  to  order  the  prosecution 
to  call  and  examine  as  witnesses  in  the  case  certain  persons  who 
were  said  to  have  been  present  at  the  time  of  the  homicide. 

Besides,  the  same  persons  were  afterwards  called  and  examined 
as  witnesses  by  the  defendant 

We  find  no  prejudicial  error  in  the  record. 
Judgment  and  order  affirmed. 

Boss,  J.,  and  McKinstrt,  J.,  concurred. 
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[No.  8791.    Department  One.— November  19,  1885.] 

GEORGE    W.    DENT,    Appellant,    v.    GEORGE    BIRD 

ET  AL.,  Respondents. 

Deed — Conbtbuction — Parol  Evidence. — In  an  action  to  quiet  title, 
the  defendants  offered  in  evidence  a  deed  which  purported  to  convey 
a  tract  of  land  including  the  premises  in  controversy,  but  con- 
tained no  mention  of  the  quantity  of  land  embraced  therein.  The 
plaintiff  objected  to  the  introduction  of  the  deed,  and  to  sustain 
his  objection  offered  to  prove  by  parol  that  at  the  time  the  deed 
was  executed,  the  tract  was  supposed  to  contain  a  less  quantity 
of  land  than  it  actually  did,  and  that  the  deed  was  not  intended 
to  convey  the  land  in  controversy.  Held,  that  the  evidence  of- 
fered by  the  plaintiff  did  not  go  to  the  admissibility  of  the  deed, 
but  to  its  effect,  and  that  the  terms  of  the  deed  could  not  be  varied 
or  contradicted  by  such  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Alameda,  and  from  an  order  refusing  a  new  trial. 

Action  to  quiet  title.  The  remaining  facts  are  stated  in  the 
opinion  of  the  court. 

John  T.  Humphreys,  and  Geo.  W.  Tyler,  for  Appellant. 

B.  8.  Brooks,  Oeorge  Leviston,  Mastick,  Belcher  &  Mastich, 
and  Greathonse  dc  Blanding,  for  Respondents. 

Ross,  J.  —  The  subject  of  this  controversy  is  a  part  of  that 
portion  of  the  Rancho  San  Antonio,  situated  in  what  is  now  the 
county  of  Alameda,  which  was  confirmed  and  patented  by  the 
United  States  government  to  Antonio  Maria  Peralta,  under 
whom  both  plaintiff  and  defendants  claim  title,  defendants 
through  a  deed  executed  by  Peralta  on  the  23d  of  October,  1851, 
to  William  A.  Chipman  and  Gideon  Aughinbaugh,  and  plaintiff, 
by  virtue  of  a  deed  executed  by  Peralta  on  April  8,  1868,  to 
George  W.  Dent  and  Thomas  Wallace.  At  the  time  of  the  deed 
to  Chipman  and  Aughinbaugh,  Peralta's  title  rested  upon  the 
grant  from  the  Mexican  government,  but  its  subsequent  confirma- 
tion and  patent  by  the  government  of  the  United  States  inured 
to  the  benefit  of  his  grantees,  and  determined  as  well  the  validity 
of  the  grant  as  its  boundaries.  Admittedly,  the  land  in  dispute, 
which  is  marsh  land,  is  within  the  patented  lines,  so  that  the 
real  question  in  the  case  is  whether  it  falls  within  the  descriptive 
calls  of  the  deed  to  Chipman  and  Aughinbaugh.   The  description 
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is :  '^  All  that  tract  or  parcel  of  land  situated  in  the  township 
of  San  Antonio,  and  in  the  county  of  Contra  Costa,  and  known 
by  the  name  of  Boisa  or  Peninsula  del  Encinal,  being  part  of 
the  Bancho  Co  San  Antonio,  and  property  of  A.  M.  Peralta, 

granted,  etc Said  Encinal  is  almost  all  surrounded  by 

tho  sea  water,  having  a  single  entrance  or  mouth  on  the  north- 
east side.  Said  mouth  or  entrance  is  to  be  fenced  and  gated  by 
said  parties  of  the  second  part  immediately  (upon)  taking  pos- 
session, from  the  point  or  end  of  the  San  Leandro  Slough,  or 
Estero  de  San  Leandro,  to  the  point  or  end  of  San  Antonio 
Slough,  or  Estero  de  San  Antonio,  a  distance  from  point  to 
point  of  about  1,000  yards,  more  or  less,  and  said  line  for  the 
fence  run  about  300  yards  from  the  brick-yard  house  with  the 
purpose  of  preventing  the  entrance  of  the  cattle  of  said  A.  M. 
Peralta,  and  of  his  heirs,  executors,  or  assigns,  and  for  not  doing 
so,  said  William  W.  Chipman  and  G.  Aughinbaugh,  their  heirs 
or  assigns,  are  bound  to  pay  all  damages  unto  said  A.  M. 
Peralta,  his  heirs,  executors,  or  assigns." 

Plaintiff's  counsel  objected  to  the  introduction  of  this  deed 
when  offered  by  defendants,  "upon  the  ground  that  it  did  not 
include  the  lands  described  in  the  complaint,  as  by  its  terms  it 
only  purported  to  convey  the  part  of  the  bolsa  or  peninsula 
covered  with  oak  timber,  and  in  this  connection  offered  to  prove 
the  following  facts :  — 

"  First  —  That  at  the  time  of  the  execution  of  the  said  deed, 
and  prior  thereto,  it  was  supposed  by  the  grantor  and  grantees 
of  said  deed  that  there  was  about  2,200  acres  of  high  land  upon 
the  peninsula. 

''Second  —  That  shortly  after  said  deed  was  executed,  the 
grantees  of  said  deed,  in  conveying  one  fourteenth  of  their  inter- 
est, spoke  of  the  amount  as  140  acres  of  land,  more  or  less. 

"  Third  —  That  at  the  time  of  the  execution  of  said  deed,  and 
prior  thereto,  it  was  understood  by  the  grantor  and  grantees  of 
said  deed,  and  by  all  other  persons  in  the  neighborhood,  when 
speaking  of  the  '  Bolsa  de  Encinal,'  that  the  high  land,  or  land 
covered  with  oaks,  only  was  meant,  and  not  the  salt  marsh  or 
tide  lands  on  the  peninsula. 

"  Fourth  —  That  once  in  every  twenty-four  hours,  and  at  high 
water  large,  the  waters  of  the  ocean  came  up  within  twenty  feet 


Digitized  by  VjOOQ IC 


654  Dent  v.  Bird.  [Sup.  Ct 

of  the  line  between  the  firm  land  and  the  salt  marsh  and  tide 
land  on  the  south  line  of  the  land  described  in  the  complaint,  | 

along  the  line  of  segregation  between  the  high  land  and  the  salt  | 

marsh  and  tide  lands  of  the  peninsula  referred  to  and  shown  in  j 

defendant's  Exhibit  '  A/  and  that  has  been  so  at  all  times  from 
1850  down  to  the  present  day. 

"  Fifth  —  That  the  high  lands  on  the  peninsula  or  bolsa  were 
at  the  time  of  the  execution  of  said  deed,  excepting  a  strip  along 
the  north  side  of  the  high  land  of  about  300  feet  wide,  covered  . 

with  oak  trees,  resembling  a  grove  from  a  distance. 

"  Sixth  —  That  the  high  land  of  the  peninsula  at  the  time  of 
the  execution  of  said  deed  was  about  1,994  acres. 

"  SevpMh  —  That  the  whole  land  on  the  peninsula,  high  land 
and  salt  marsh  and  tide  land  at  that  time,  was  something  over 
3,300  acres. 

"Eighth  —  That  all  the  land  described  in  the  complaint  was 
salt  marsh  and  tide  land/' 

The  defendants  objected  to  each  and  all  of  the  foregoing 
proofs  as  offered  by  plaintiff. 

As  is  well  said  for  respondents,  the  matters  offered  to  be  proved 
by  the  plaintiff  would  not  go  to  the  admissibility  of  the  deed, 
but  at  most  to  its  effect.  For  this  reason  the  court  below  was 
right  in  overruling  the  objection  to  the  introduction  of  the  deed. 

But  treating  the  offer  to  prove  the  matters  enumerated  as 
made  in  rebuttal,  the  judgment  should  not  be  disturbed  if  the 
admission  of  such  proof  as  was  offered  could  not  have  affected 
the  result.     Parol  evidence  is  never  permitted  to  vary  or  contra-  \ 

diet  the  terms  of  a  written  conveyance.  While  evidence  is 
admissible  of  all  the  circumstances  surrounding  the  maker  of 
the  instrument,  parol  evidence  of  other  language,  declaring  his 
meaning,  than  that  which  is  contained  in  the  instrument  itself, 
is  not  admissible.  (1  Greenl.  Ev.  §§  169,  287,  288.)  If,  there- 
fore, the  language  of  the  deed  in  question  is  unambiguous  and 
admits  of  but  one  construction,  it  is  obvious  that  no  parol  proof 
could  be  material  to  its  construction. 

It  is  said  for  the  plaintiff  that  the  deed  by  its  terms  only  pur- 
ported to  covey  the  part  of  the  bolsa  or  peninsula  covered  with 
oak  timber.  Clearly  this  is  not  so,  for  the  deed  in  terms  declares : 
"Said   Encinal    (that   is,  the   Encinal   previously  referred  to 
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therein  as  the  Bolsa  or  Peninsula  del  Encinal)  is  almost  all  sur- 
rounded by  the  sea  water,  having  a  single  entrance  or  mouth  on 
the  northeast  side."  The  grantor  having  thus  expressly  declared 
in  his  written  conveyance  that  the  Bolsa  or  Peninsula  del  En- 
cinal "  is  almost  all  surrounded  by  the  sea  water,  having  a  single 
entrance  on  the  northeast  side,"  it  is  very  clear  that  to  permit 
parol  proof,  that  at  the  time  of  the  execution  of  the  instrument 
he  understood  when  speaking  of  the  Bolsa  del  Encinal  "that  the 
high  land  or  land  covered  with  oaks  only  was  meant,"  would  be 
to  permit  the  written  instrument  to  be  varied  and  contradicted 
by  parol.  A  fortiori,  as  against  the  written  declaration  of  the 
grantor,  would  the  understanding  of  "all  other  persons  in  the 
neighborhood  "  be  inadmissible. 

But  the  intention  of  the  grantor  to  convey  by  the  deed  all  of 
the  Bolsa  or  Peninsula  del  Encinal  is,  if  possible,  made  still 
more  manifest  by  the  further  provision  contained  in  the  deed 
that  "  said  mouth  or  entrance  is  to  be  fenced  and  gated  by  said 
parties  of  the  second  part  immediately  (upon)  taking  possession, 
from  the  point  or  end  of  the  San  Leandro  Slough  or  Estero  de 
San  Leandro,  to  the  point  or  end  of  San  Antonio  Slough,  or 
Estero  de  San  Antonio,  a  distance  from  point  to  point  of  1,000 
yards,  more  or  less,  and  said  line  for  the  fence  (to)  run  about 
300  yards  from  the  brick-yard  house,  with  the  purpose  of  pre- 
venting the  entrance  of  the  cattle  of  said  A.  M.  Peralta,  and  of 
his  heirs,  executors,  or  assigns,  and  for  not  doing  so,  said  Wil- 
liam W.  Chipman  and  G.  Aughinbaugh,  their  heirs  or  assigns, 
are  bound  to  pay  all  damages,"  etc. 

Nothing  can  be  clearer  we  think  from  the  language  of  the 
deed  than  that  the  land  conveyed  had  for  its  boundaries  the  sea 
water  and  the  line  about  300  yards  from  the  brick-yard  house, 
and  extending  from  the  point  or  end  of  the  San  Leandro  Slough 
to  the  point  or  end  of  San  Antonio  Slough. 

In  respect  to  the  offered  proof  of  quantity,  it  is  sufficient  to 
say  that  the  deed  contains  no  mention  whatever  of  the  quantity 
of  land  in  the  tract  conveyed. 

In  our  opinion  there  was  no  error  in  the  ruling  of  the  court 
below  and  therefore  the  judgment  and  order  are  affirmed. 

McKiNSTRY,  J.,  and  McKee,  J.,  concurred. 
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[No.  8658.     Department  One.— November  19,  1885.] 

J.    H.    TAYLOE,    Respondent,    v.    S.    A.    MIDDLETON, 

Appellant. 

MI2VING  Claim — Abandonment — Question  fob  Jury. — In  an  action  of 
ejectment  to  recover  a  mining  claim,  it  is  for  the  jury  to  determine 
whether  a  location  which  the  evidence  tends  to  show  was  made 
prior  to  that  attempted  by  the  plaintiff  has  been  forfeited  or 
abandoned. 

Id. — Location. — The  marking  of  a  mining  location  must  be  such  that 
the  boundaries  of  the  claim  can  be  readily  traced,  and  whether  or 
not  the  marking  conforms  to  this  requirement  is  a  question  for  tho 
jury. 

Id. — Construction  of  Pleadings. — The  construction  of  the  pleadings 
is  the  duty  of  the  court,  and  it  is  error  to  instruct  the  jury  in  such 
a  manner  as  to  leave  it  for  them  to  determine  whether  or  not  the 
answer  denies  certain  allegations  of  the  complaint. 

Id. — Fact  Admitted. — The  ouster  of  the  plaintiff  being  admitted  by  the 
answer,  it  is  error  to  instruct  the  jury  that  the  question  of  ouster 
is  one  of  the  issues  to  be  tried  by  them. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Mono 
County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bennett  &  Reddy,  for  Appellant. 

Kittrell  dc  Owen,  and  E,  M.  Glarke,  for  Respondent. 

Ross,  J.  —  This  is  an  action  of  ejectment  to  recover  a  mining 
claim.  It  seems  that  the  ground  was  originally  located  by  one 
Neal,  and  called  the  Neal  Mine.  The  plaintiff  claims  to  have 
subsequently  relocated  it  on  the  1st  of  January,  1881,  under 
the  name  of  the  Permelia  Mine.  The  instructions  of  the  court 
to  the  jury  were  erroneous  in  several  particulars. 

1.  The  evidence  tended  show  a  location  of  the  ground  in 
question  by  Neal  prior  to  the  attempted  location  by  the  plaint- 
iff. Whether  or  not  such  location  by  Neal,  if  made,  was  aban- 
doned or  forfeited  prior  to  the  plaintiff's  attempted  location  on 
the  1st  of  January,  1881,  was  a  question  for  the  jury  to  deter- 
mine. If  at  the  date  mentioned  it  remained  a  valid,  subsisting 
location,  the  ground  was  not  open  to  location  by  the  plaintiff  or 
any  one  else.  The  third  and  fifth  instructions  given  by  the 
court  below  were,  therefore,  erroneous. 

2.  The  court  further  instructed  the  jury  **that  a  monument 
of  stone  two  feet  high,  placed  in  the  center  of  the  location,  with 
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a  notice  of  location  placed  thereon,  and  a  similar  monument  of 
stone  or  a  stake  at  the  center  of  each  end  of  the  location,  and  a 
similar  monument  or  stake  at  each  corner  of  the  location,  are  a 
sufficient  marking  of  the  location  on  the  ground,  and  constitute 
a  valid  location  of  a  mining  claim."  That  depends  on  the 
condition  of  the  ground  to  be  located.  If  the  conformation  is 
such  that  monuments  and  stakes  of  the  description  given  would 
80  mark  the  boundaries  as  that  they  could  be  readily  traced, 
they  would  be  sufficient;  otherwise  not.  But  that  was  a  ques- 
tion for  the  jury. 

3.  The  court  erred  in  instructing  the  jury  as  it  did  in  the 
second  instruction,  that  if  they  should  find  "  that  the  defendant, 
in  his  answer,  denies  plaintiff's  title,  possession,  and  right  of 
possession,  and  claims  title,  possession,  and  right  of  possession 
in  himself,  then  as  to  the  question  of  ouster,  you  are  instructed 
to  find  for  the  plaintiff."  The  construction  of  the  pleadings 
was  a  question  for  the  court  and  not  for  the  jury.  The  answer 
admitted  the  ouster,  and  the  court  therefore  further  erred  in  the 
first  instruction  in  telling  the  jury  that  the  question  of  the  ouster 
of  the  plaintiff  by  the  defendant  was  one  of  the  issues  to  be 
tried  by  them. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

McKiNSTRY,  J.,  and  McKee,  J.,  concurred. 


INo.  8460.     Department  One.— November  19,  1885.J 
JONATHAN    MYBES,    Appellant,    v.    EDWARD    SUR- 
EYHNE, Respondent. 

Contract — Sale  of  Real  Estate — Commission — Statute  of  Frauds. 
An  agent  employed  to  exchange  real  estate  cannot  recover  any  com- 
pensation or  commission  for  his  services  in  that  behalf  unless  the 
services  were  performed  under  a  contract  in  writing  subscribed  by 
the  principal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Alameda. 

The  facts  are  stated  in  the  opinion  of  the  court. 

LXVn.    CAL.— 42 
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W.  H.  Allen,  for  Appellant. 
Edward  Lynch,  for  Respondent. 

The  Court.  —  The  ease  arises  out  of  an  action  to  recover  a 
reasonable  compensation  for  services  alleged  to  have  been  rendered 
by  the  plaintiff's  assignor  as  a  real  estate  agent,  in  bringing 
about  an  exchange  of  certain  real  properties  for  the  defendant. 

On  the  trial  of  the  issue  framed  by  the  complaint  and  answer, 
plaintiff  gave  in  evidence  a  book  kept  by  the  real  estate  agent, 
in  which  he  or  his  clerk  entered  memoranda  of  real  properties 
for  sale  or  exchange.  The  book  shows  a  memorandum  which  it 
was  proved  was  furnished  by  the  defendant  and  transcribed  on 
the  book  by  the  clerk  of  the  agent.  The  memorandum  was  as 
follows :  — 

"^Exchange,  Oakland  property.  $25,000.*  In  the  margin, 
left  hand  margin,  ^  block  690  and  a  part  of  block  511  and  a  part 
of  block  527,  with  good  improvements,  nine  houses,  bam,  coal 
yard,  lumber  yard,  with  all  the  fixtures  necessary  for  a  first- 
class  business,  with  a  mortgage  of  $6,000;  Brandon,  agent. 
Surryhne,  owner/"  Appended  to  this  entry  there  was  a  dia- 
gram of  the  property  showing  the  location  of  the  blocks  and  the 
streets  by  which  they  were  bounded. 

It  was  not  claimed,  nor  is  it  now,  that  this  memorandum  con- 
stituted a  contract  or  a  note,  or  memorandum  of  a  contract  for 
the  payment  of  compensation  or  commission  to  the  agent.  But 
in  connection  with  it  the  plaintiff  asked  of  a  witness  "  to  state 
what  services,  if  any,  was  performed  by  the  agent  in  procuring 
an  exchange  of  real  estate  between  defendant  and  Mr.  Tinson.'* 
To  that  the  defendant  objected  unless  the  plaintiff  proposed  to 
show  a  contract  in  writing  between  the  defendant  and  the  real 
estate  agent  for  the  alleged  services.  Upon  an  intimation  by 
the  court  that  the  objection  would  be  sustained,  unless  written 
authority  was  shown,  plaintiff  made  the  following  offer:  — 

"  We  offer  to  prove  that  plaintiff's  assignor  was  employed  by 
defendant  as  stated  in  the  complaint,  to  perform  and  did  perform 
the  services  mentioned  in  the  complaint ;  that  in  fact  he  did  per- 
form such  services,  and  the  value  thereof  was  and  is  $600 ;  that 
there  was  no  contract,  agreement,  or  memorandum  in  writing 
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subscribed  by  (lefendant  or  liis  agent,  employing  or  authorizing 
plaintiff's  assignor  to  make  such  sale  or  exchange,  or  do  or  per- 
form the  acts  specified  in  the  complaint,  other  than  said  book." 
Defendant  objected  to  the  offer,  and  the  court  against  plaintiff's 
exception  sustained  the  objection,  on  the  ground  that  there  was 
no  contract  in  writing  subscribed  by  the  defendant,  as  required 
by  subdivision  6  of  section  1624  of  the  Civil  Code. 

The  ruling  is  sustained  by  McCarty  v.  Loupe,  62  Cal.  299 ; 
Pacific  Ijind  and  Trust  Company  v.  Blockman,  11  Pac.  C.  L.  J. 
24 ;  and  Schuller  v.  Farquarson,  6  West  C.  Rep.  583 ;  and  upon 
the  authority  of  those  cases  the  judgment  appealed  from  is 
affirmed.     Motion  to  dismiss  appeal  denied. 


[No.  8810.     Department  One.— November  19,  1885.] 
THE      LAKE      PLEASAXTON      WATER      COMPANY, 
Appellant,      v.      THE      CONTRA      COSTA      WATER 
COMPANY,     Respondent. 

Bminent  Domain — Water  Company — Resebvoib. — A  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  for  the  purpose 
of  supplying  the  inhabitants  of  an  incorporated  city  with  pure 
fresh  water,  may  exercise  the  right  of  eminent  domain  for  the  ac* 
quisition  of  land  needed  as  a  reservoir  in  connection  with  the  pur- 
poses of  its  incorporation. 

Id. — Pbiob  Appropriation — Pleading. — In  an  action  to  condemn  land 
for  a  public  use,  the  complaint  alleged  that  the  defendant  was  a 
corporation  organized  under  the  laws  of  the  State  for  a  purpose 
similar  to  that  of  the  plaintiff,  and  that  it  was  the  owner  of  the 
land  sought  to  be  condemned.  Held,  that  inasmuch  as  the  com- 
plaint contained  no  averment  that  the  land  in  question  had  been 
appropriated  to  a  public  use,  it  was  sufficent  on  demurrer  without 
alleging  that  the  land  was  required  for  a  more  necessary  public  use. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Alameda. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  McElrath,  for  Appellant. 

Fox  &  Kellogg,  and  Vrooman  &  Davis,  for  Respondent. 

Ross,  J. — A   demurrer  to  the  amended  complaint  of  the 
plaintiff  having  been   sustained  by  the  court  below,  and  the 
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plaintiff  having  declined  further  to  amend,  judgment  was  entered 
for  the  defendant,  from  which  the  appeal  is  taken.  The  action 
is  to  condemn  certain  land  of  the  defendant  to  be  used  by  the 
plaintiff  for  the  purpose  of  a  reservoir  in  which  to  store  water. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  a  corporation 
organized  and  existing  under  the  laws  of  the  State,  for  the  pur- 
pose of  supplying  the  inhabitants  of  the  cities  of  San  Francisco 
and  Oakland  with  pure  fresh  water,  and  for  the  purpose  of  sup- 
plying water  for  manufacturing  and  irrigation. 

It  is  contended  on  behalf  of  the  defendant,  that  under  the 
provision  of  the  Code  of  Civil  Procedure,  by  virtue  of  which 
the  present  proceedings  are  had,  authority  is  not  given  to  con- 
demn land  to  be  used  as  a  reservoir  in  which  to  store  or  impound 
water.  It  is  true,  as  said  by  counsel,  that  in  the  enumeration 
of  the  public  uses  found  in  section  1238  of  the  Code  of  Civil 
Procedure,  in  behalf  of  which  it  is  declared  the  right  of  eminent 
domain  may  be  exercised,  the  word  " reservoir'*  is  not  found, 
but  in  classifying  the  estates  and  rights  in  lands  subject  to  be 
taken  for  public  use,  it  is  provided  by  section  1239  of  the  Code, 
that  a  fee-simple  may  be  taken  when  needed  "  for  public  build- 
ings or  grounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for  an 
outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tailings 
of  a  mine.'* 

The  supplying  of  the  inhabitants  of  an  incorporated  city 
with  pure  fresh  water  is  by  section  1238  declared  to  be  a  public 
use,  in  behalf  of  which  the  right  of  eminent  domain  may  be 
exercised,  and  section  1239  provides  in  effect  that  the  entire 
estate,  in  a  given  piece  of  land,  may  be  taken  when  needed  for 
a  reservoir  in  behalf  of  such  use. 

Although  the  complaint  alleges  that  the  defendant  is  a  cor- 
poration organized  under  the  laws  of  the  State,  for  the  purpose 
of  supplying  the  city  of  Oakland  and  its  inhabitants  with  pure 
fresh  water,  and  that  defendant  is  the  owner  of  the  property 
sought  to  be  taken,  it  is  not  averred  that  the  property  in  ques- 
tion is  used  by  defendant  in  supplying  Oakland  or  its  inhabit- 
ants with  water,  or  that  it  is  appropriated  to  any  other  public 
use.  Therefore,  the  point  made  by  respondent's  counsel  that 
property  appropriated  to  public  use  cannot  be  taken  unless  for 
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a  more  necessary  public  use  than  that  to  which  it  has  been 
already  appropriated,  cannot  arise  on  the  demurrer. 

Judgment  reversed  and  cause  remanded  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  amended  complaint, 
with  leave  to  defendant  to  answer. 

McKiNSTRY,  J.,  and  McKee,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  11262.    Department  One. — November  19,  1885.] 

HERMAN  HIRSCHFELD,  Petitioner,  v.  W.  W.  CROSS, 
Judge  of  the  Superior  Court  op  Tulare  County,  Re- 
spondent. 

Estate  of  Deceased  Person — Account — Settlement. — An  administra- 
tor having  presented  his  first  annual  account  to  the  court,  and 
pending  its  settlement,  having  filed  a  second  account,  the  court, 
finding  the  first  so  defective  that  it  could  not  properly  be  passed 
upon,  ordered  the  administrator  to  file  one  account  which  should  be 
full  and  complete  up  to  the  date  of  its  rendition.  Held,  that  the 
action  of  the  court  was  proper. 

Application  for  a  writ  of  mandamus.  The  facts  are  stated 
in  the  opinion  of  the  court. 

WaL  J.  Tuska,  for  Petitioner. 

Stetson  &  Houghton,  for  Respondent. 

Ross,  J.  —  This  is  an  application  for  a  writ  of  mandate  to 
compel  the  respondent  to  enter  an  order  settling  an  annual 
account  of  the  petitioner  as  administrator  of  the  estate  of  Allen 
E.  Rose,  deceased.  It  appears  from  the  papers  submitted  that 
the  petitioner  was  appointed  administrator  of  the  estate  in  ques- 
tion by  the  Superior  Court  of  Kern  County  in  the  year  1880, 
and  in  the  latter  part  of  the  following  year  filed  his  first  account 
of  his  administration.  This  account  was  settled  by  the  Superior 
Court,  and  from  the  order  of  settlement  an  appeal  was  taken  to 
this  court  by  the  parties  in  interest,  who  were  dissatisfied  there- 
with.    The  appeal  being  heard,  the  order  was  reversed  and  the 
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cause  remanded  for  further  proceedings,  which  were  had  in  the 
Superior  Court  and  which  resulted  in  another  order  of  settle- 
ment, from  which  the  contestants  again  appealed,  and  on  the 
hearing  of  which  appeal  they  were  again  successful,  the  order 
being  reversed  and  cause  remanded  for  further  proceedings. 
After  the  cause  went  back  the  second  time  it  was  transferred  by 
reason  of  the  disqualification  of  the  then  superior  judge  of  Kern 
County  to  the  Superior  Court  of  the  county  of  Tulare,  of  which 
court  the  respondent  herein  is  judge.  And  there  the  hearing  of 
the  account  again  came  up,  testimony  was  taken,  and  an  opinion 
written  and  filed  by  the  judge,  reviewing  the  account,  and  direct- 
ing an  order  to  be  drawn  settling  the  account  in  accordance  with 
the  views  expressed  in  the  opinion.  The  judge's  opinion  was 
prepared  without  the  benefit  of  the  brief  of  the  contestants,  the 
latter  having  failed  to  reach  him  through  some  inadvertence,  but 
subsequently,  and  before  the  making  of  the  order  settling  the 
account,  did  do  so,  and  in  examining  it  the  judge  became  satisfied 
that  in  some  respects  the  opinion  formed  by  him  and  expressed 
in  writing  was  erroneous,  and  that  the  account  as  rendered  was 
not  sufiiciently  specific  to  enable  the  court  properly  to  pass  upon 
it.  And  as,  pending  the  long  and  necessarily  costly  litigation 
over  the  first  account,  the  administrator  had  filed  a  second  one 
which  had  not  been  settled  nor  set  down  for  settlement,  and  as 
by  reason  of  errors  in  the  first  a  further  accounting  was  neces- 
sary, the  court  entered  an  order  directing  the  administrator  to 
present  one  account  of  his  administration  of  the  estate,  which 
should  be  full  and  complete  up  to  the  time  of  its  rendition.  We 
think  the  court  wa?  right.  If  the  first  account  was  not  suffi- 
ciently specific,  the  court  clearly  had  the  power  to  require  the 
administrator  to  make  it  more  specific.  The  Probate  Court  is 
the  guardian  of  the  estates  of  deceased  persons  and  has  control 
of  the  person  appointed  by  it  to  administer  the  estate,  subject 
to  review  as  provided  by  law.  It  is  its  duty  to  require  full  and 
fair  accounts  on  the  part  of  administrators,  and  where  the  estate 
is  so  circumstanced  as  that  one  account  will  result  in  saving 
expense,  and  better  and  more  clearly  presenting  the  accounts  of 
the  representative  of  the  estate,  it  is  not  only  the  right,  but  the 
duty  of  the  court  to  require  the  one  account.  Of  course  upon 
its  settlement,  the  administrator  is  entitled  to  a  full  hearing,  and 
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if  aggrieved  by  the  settlement,  has  his  appeal  from  the  action 
of  the  Probate  Court  settling  the  account. 
Writ  denied  and  proceedings  dismissed. 

McKee,  J.,  and  McKinstry,  J.,  concurred. 


[No.  8380.    Department  One.— November  19,  1886.] 
THE   OAKLAND  GAS  LIGHT   COMPANY,  Bespondent, 
V,  JAMES  P.  DAMEBON  et  al.    JAMES  P.  DAMEBON, 
Appellant. 

Pleading — Statute  of  Limitations — Finding. — The  Statute  of  Limi- 
tations was  pleaded  by  specifying  certain  sections  of  the  Code  of 
Civil  Procedure  as  a  bar  to  the  action.  The  court  found  that  the 
action  was  not  barred  by  the  statute  or  by  the  sections  of  the  Code 
so  specified.     Held,  that  the  finding  was  sufficient. 

Ejectment — Possession  of  Defendant — ^Landlobd. — In  an  action  of 
ejectment,  where  the  possession  is  held  by  tenants,  their  landlord 
may  be  joined  with  them  as  a  defendant. 

Id. — CoRFOBATiON — EVIDENCE. — In  such  an  action,  evidence  that  the 
plaintiff  is  a  corporation  de  facto  is  admissible  to  establish  the  ex- 
istence of  the  corporation  as  against  the  defendants. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Alameda,  and  from  an  order  refusing  a  new  trial. 

This  was  an  action  of  ejectment.  The  remaining  facts  suffi- 
ciently appear  in  the  head-notes  and  opinion  of  the  court. 

C,  A.  &  C.  Tuitle,  and  J.  P.  Dameron,  for  Appellant. 

W.  W.  Foote,  for  Eespondent. 

McKiNSTBT,  J.  —  It  is  urged  by  appellant  that  the  court 
below  did  not  find  on  the  plea  of  the  Statute  of  Limitations. 
The  plea  is  that  plaintiffs  cause  of  action  is  barred  by  sections 
315,  316,  318,  and  332  of  the  Code  of  Civil  Procedure.  The 
finding  is  as  broad  and  specific  as  the  plea. 

The  defendant  Dameron  moved  for  a  nonsuit  on  the  ground 
that  there  was  no  evidence  that  he  was  in  possession  of  the 
demanded  premises  when  the  suit  was  brought,  or  at  any  time. 
Section  379  of  the  Code  of  Civil  Procedure  provides:  "In  an 
action  to  ...  .  determine  the  right  to  the  possession  of  real 
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property  which,  at  the  time  of  the  commencement  of  the  action, 
is  in  the  possession  of  a  tenant,  the  landlord  may  be  joined  as  a 
party  defendant.**  There  was  evidence  that  the  defendant 
Dameron  was  the  landlord  of  the  tenants  in  possession. 

There  was  evidence  that  the  plaintiff  was  a  corporation  de  facto. 

In  this  action  such  evidence  was  admissible,  and  established 
the  existence  of  the  corporation  as  against  the  defendants. 

It  is  said  by  counsel  for  appellant  that  the  vital  question  in 
the  case  is :  Is  the  plaintiff  entitled  to  recover  the  possession  of 
marsh  land  which  lies  between  the  high  and  ordinar}'  high  tide  ? 
It  has  been  adjudicated  in  the  proceeding  which  resulted  in  the 
confirmation  of  the  grant  to  Peralta,  that  the  Mexican  govern- 
ment granted  to  him  the  lands  herein  demanded.  It  has  not 
been  shown  to  our  satisfaction  that  the  Mexican  government  had 
no  power  to  make  the  grant,  even  if  it  be  conceded  that  the  exist- 
ence of  such  power  was  not  determined  by  the  adjudication 
referred  to. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  McKee,  J.,  concurred. 
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ABANDONMENT.    See  Mines  and  Mining,   5. 

ABATEMENT.    See  Nuisance,  2,  4;  Partnbbship,  9. 

ACCOUNTING.    See  Appeal,   1;    Estate  of  Deceased   Pebsons,   3, 
6,  22. 

ACCOUNT  STATED.    See  Estates  or  Deceased  Pebsons,  9. 

ACT  OF  GOD.    See  Negligence,  10. 

ADMISSIONS.    See  Findings,  2,  4;  Pleadings,  3,  5. 

ADVERSE  POSSESSION. 

1.  Possession  when  Adyebse. — Adverse  possession  such  as  will  set 
the  Statute  of  Limitations  in  motion  must  be  open  and  notorious 
as  well  as  continuous,  and  of  such  a  character  as  to  operate  as 
notice  to  the  owner  that  possession  is  held  under  a  claim  of  right, 
and  to  establish  an  ouster  of  the  owner. — Mauldin  v.  Cox,  387. 

2.  Id. — Owneb  must  have  Notice  of  Advebse  Claim. — ^The  owner 
has  a  right  to  be  informed  of  the  claim  set  up  against  him,  either 
by  acts  or  words,  before  the  statute  will  run;  and  if  the  acts 
of  the  party  in  possession  are  of  such  a  character  as  reasonably 
to  indicate  to  the  owner  that  the  holdings  is  not  adverse,  but  in 
subordination  to  the  title,  the  statute  will  not  run. — Id. 

See  Attachment,  1;  Homestead;  Wateb  and  Wateb  Rights, 
6. 

AFFIDAVIT.    See  Appeal,  9;   Contempt,    1;   Justice's  Couirrs,  8; 
Mandamus,  2,  3;  Puauc  Lands,  3;  Summons. 

AGENT.    See  Pbincipal  and  Agent. 

AGREEMENT.    See  Contbact. 

ALIENS. 

1.  Inuebitance — Statutobt  Pbovision — Constitutional  Law. — ^Un- 
der section  671  of  the  Civil  Code,  a  non-resident  alien  may  in- 
herit property  in  this  State,  and  there  is  nothing  in  the  Consti- 
tution  to  tlie   contrary. — Escheated  Estate   of  Chiilford,   380. 

2.  Id. — How  Pbopebty  Claimed— Pebsonal  Appeabance  or  Alien. — 
In  order  to  obtain  the  property  it  is  not  necessary  that  the 
alien  should  appear  in  person  and  claim  it;  he  may  act  through 
an  attorney. — Id. 

3.  Id. — Propebty  Vests  in  Heibs. — ^The  property  of  a  person  dying 
intestate,  leaving  non-resident  alien  heirs,  vests  in  them  and  not 
in  the   State,  subject  to  be  divested  if  they  fail  to  appear  and 
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ALIENS   (Continued). 

claim  it  within  the  time  and  in  the  manner  provided  by  statute. — 
Id. 

4.  Heir — Assignment — Right  op  Assignee. — A  non-resident  alien 
may  assign  property  inherited  by  him  in  this  State,  and  the 
assignee  may  appear  and  claim  it. — Escheated  Estate  of  Leopold, 
385. 

6.  Id. — Case  Approved. — Lyons  v.  State  of  California,  supra,  ap- 
proved as  to  the  points  there  decided. — Id, 

ALIMONY.    See  Divorce,  3^  4. 

AMBIGUITY.    See  Deed,   10;   Pleadings,  1. 

AMENDMENT. 

1.  Practice — Amendment  of  Pii^adinos — Discretion  op  the  Court. 
— After  the  cause  had  been  at  issue  more  than  two  years,  the 
defendant,  without  obtaining  leave  of  the  court  and  without 
notice  to  the  plaintiff,  filed  an  amended  answer,  a  copy  of  which 
was  served  upon  the  plaintiff's  attorneys,  who  made  no  protest 
or  objection  until  after  the  trial  had  commenced,  two  weeks  sub- 
sequent to  the  service  and  filing  of  the  amended  answer,  when 
they  moved  to  have  it  stricken  from  the  files.  The  court  granted 
the  motion,"  and  the  defendant  thereupon  asked  leave  to  refile  the 
amended  answer  on  a  proper  showing,  which  the  court  refused. 
Held,  that  the  action  of  the  court  was  an  abuse  of  discretion. — 
Lower  Kings  River  Water  Ditch  Company  V.  Kings  River  and 
Fresno   Canal  Company,   577. 

2.  Judgment — Clerical  Error — Amendment  after  Appeal. — A  cler- 
ical error  in  the  entry  of  a  judgment,  where  it  is  shown  by  the 
record,  may  be  corrected  on  motion  at  any  time  so  as  to  make  the 
entry  correspond  with  the  judgment  rendered;  and  this  may  be 
done  even  after  an  appeal  and  affirmance  of  the  judgment. — 
Dreyfuss  v.  Tompkins,  339. 

See  Joint  Debtors;  New  Trial,  9. 

APPEAL. 

1.  Estate  op  Decedent — Refusal  to  set  aside  Order  of  Distribu- 
tion.— ^An  order  refusing  to  set  aside  an  order  distributing  the 
estate  of  a  decedent,  and  settling  the  final  account  of  the  execu- 
tor, is  not  appealable. — Estate  of  Lutz,  457. 

2.  Order  Dissolving  Injunction. — An  appeal  from  an  order  dis- 
solving an  injunction  must  be  taken  wnthin  sixty  days  from  the 
date  of  the  entry  of  the  order. — Barham  v.  Hostettcr,  272. 

3.  Costs — Taxing— Order. — An  order  on  a  motion  to  tax  a  cost 
bill,  made  after  the  rendition  and  entry  of  final  judgment,  can 
be  reviewed  only  on  a  direct  appeal  therefrom. — Empire  O.  M. 
Co,  V.  Bonanza  0.  M.  Co.,  406. 

4.  Notice  of — Signature  of  Attorney. — The  omission  of  the  persons 
signing  a  notice  of  appeal  from  a  judgment  of  a  Justice^s  Court' 
to  designate  themselves  as  attorneys  for  the  appellant  will  not 
render  the  notice  inefTectual  if  it  is  otherwise  sufficient. — Rutledge 
V.  Superior  Court  of  Humboldt  County,  85. 
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APPEAL  (Continued). 

6.  Judgment  of  Foreclosure — Chattel  Mortgage — Undertaking  to 
Stay  Execution. — The  statutory  undertaking  of  $300  given  on 
an  appeal  from  a  judgment  for  the  foreclosure  of  a  chattel  mort- 
gage operates  as  a  stay  of  execution,  and  if  a  further  undertak- 
ing be  given  to  stay  execution,  it  cannot  be  enforced  against  the 
sureties  therein  for  want  of  consideration. — Poicera  v.  Crane,  66. 

6.  Mandamus  against  County  Auditor — Defendant  Acting  Offi- 
cially— Undertaking  may  re  Dispensed  with. — In  proceedings  by 
mandamus  against  the  auditor  of  the  city  and  county  of  San  Fran- 
cisco, the  defendant  acts  officially,  and  on  an  appeal  by  him,  the 
undertaking  provided  for  by  section  046  of  the  Code  of  Civil  Pro- 
cedure may   be  dispensed  with. — Scheerer  v.  Edgar,  377. 

7.  Order  made  after  Judgment — Stay  of  Execution. — Pending  an 
appeal  from  an  order  made  after  final  judgment  for  the  payment 
of  money,  the  undertaking  on  appeal  from  the  order  having  been 
waived,  but  no  appeal  having  been  taken  from  the  judgment,  the 
Supreme  Court  has  no  authority  to  grant  a  stay  of  execution  upon 
the  judgment. — Carit  v.  WilliamSy  580. 

8.  Modification  of  Judgment  ry  Trial  Court  —  Bill  of  Excep- 
tions.— After  a  case  has  been  appealed,  the  trial  court  has  no 
power  to  so  change  the  judgment  appealed  from  as  in  effect  to 
prevent  the  review  of  alleged  errors  brought  up  by  a  bill  of  ex- 
ceptions.— Reynolds  v.  Reynolds,  176. 

9.  Affidavit. — An  affidavit  which  is  not  embodied  in  any  statement 
or  bill  of  exceptions  cannot  be  considered  on  appeal. — Clanton  v. 
CoM-ard,   373. 

10.  Conflict  of  Evidence. — The  rule  which  restrains  an  appellate 
court  from  interfering  with  a  finding  of  the  court  below  where 
there  is  a  conflict  in  the  evidence,  does  not  apply  when  the  evi- 
dence consists  entirely  of  ballots,  photographic  copies  of  which 
are  before  the  court  on  appeal. — Reytiolda  v.  Snotc,  498. 

11.  Practice — Question  Excluded  from  the  Issues. — ^A  question 
which  has  bieen  excluded  from  the  issues  by  the  act  of  the  appel- 
lant himself  cannot  be  considered  on  appeal. — Jones  v.  Morgan, 
208. 

See  Amendment,  2;  Abrest,  1;  Divorce,  1,  4;  Eminent  Do- 
main, 10;  Evidence,  1;  Justices*  Courts,  4,  9;  New  Trial, 
2,  4,  11;  Suretyship,  1,  2. 

APPEARANCE. 

1.  Practice — Appearance  ry  One  op  Several  Defendants. — In  an 
action  against  several  defendants,  where  the  summons  has  not 
been  served  on  any  of  them,  an  appearance  by  an  attorney  at  the 
request  of  one  of  the  defendants,  although  purporting  to  be  on 
behalf  of  all,  is  not  binding  upon  those  who  did  not  authorize  the 
appearance. — Merced   County  v.   Hicktt,   108. 

2.  Practice — V^oluntary  Appearance  of  Defendant — Summons. — 
The  voluntary  appearance  of  a  defendant  in  an  action  is  equiva- 
lent to  personal  service  of  the  summons  and  a  copy  of  the  com- 
plain  upon    nim. — Tyrrell  v.   Baldwin,   1. 

See  Aliens,  2;   Judgment,  4. 

APPROPRIATION  OF  WATER.    See  Water  and  Water  Rights,  2, 
6. 


APPURTENANCE.     See  Assignment,  2. 
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ARREST. 

1.  Undbbtaking  pob  Abbest — Action  on — Justice's  Ck)UBT — Appeal. 
— A  defendant  in  an  action  commenced  in  a  Justice's  Court,  who 
has  been  arrested  and  subsequently  discharged  by  the  justice,  can- 
not maintain  an  action  on  the  undertaking  given  to  procure  his 
arrest,  while  an  appeal  by  the  plaintiff  to  the  Superior  Court  from 
the  judgment  of  the  justice  remains  undetermined. — Steohhan  v. 
Rorahack,  20. 

ARTICLES  OF  INCORPORATION.    See  Cobfobationb,  4. 

ASSAULT.    See  Cbiminal  Law,  19. 

ASSENT.    See  Benevolent  Society,  I. 

ASSESSMENT.    See  Swamp  and  Ovebflowed  Lands,  1,  2;  Taxation, 
10. 

ASSESSMENT  ROLL.    See  Mabbied  Woman,  6;  Stbeet  Assessment. 

ASSIGNMENT. 

1.  Thing  in  Action— Secubity — Poweb  or  Assignee  to  Sue. — If  a 
contract  is  transferred  by  an  assignment  absolute  in  form,  though 
as  security  only  for  a  debt  less  in  amount  than  the  sum  due  or  to 
become  due  upon  the  instrument  assigned,  the  assignee  is  not  lim- 
ited in  an  action  upon  the  contract  to  recover  the  sum  due  him 
from  the  assignor,  but  may  recover  the  whole  amount  due  thereon, 
being  in  turn  responsible  to  his  assignor  for  any  excess. — 04noo- 
chio  V.  AfMLdor  Canal  and  Mining  Company,  403. 

2.  Id. — Wateb  Right. — The  defendant  and  the  plaintiff's  assignor, 
a  mining  company,  entered  into  a  contract  under  which  the  former 
agreed  to  furnish  water  to  the  latter  for  the  purpose  of  working 
a  quartz  mill  and  mine,,  through  a  ditch  to  be  constructed  by  the 
mining  company.  The  latter  was  to  be  repaid  the  expense  of 
building  the  ditch  in  water,  and  in  case  it  abandoned  the  work- 
ing of  the  mill  and  mine  before  the  payment  was  complete,  then 
it  was  to  be  paid  out  of  the  net  proceeds  of  water  run  through 
and  sold  from  the  ditch.  The  company  completed  the  ditch  and 
delivered  it  to  the  defendant,  but  before  it  was  repaid  the  expense 
of  building,  abandoned  its  mining  operations.  Heldy  that  the  ditch 
and  water  supply  were  not  appurtenant  to  the  mill  or  mine,  and 
that  the  rights  of  the  mining  company  under  the  contract  might 
be  assigned  independently  of  the  mill  and  mining  property. — Id. 

See  Aliens,  4;  Contempt,  2;  Pabtnebship,  6. 

ASSOCIATIONS. 

Unincobpobated  Association — San  Fbancisco  Stock  and  Exchange 
Boabd — Constitution  of  Constbued— Donation  upon  Death  op 
Membeb — Action  to  Recover. — ^The  defendant  is  a  voluntary  un- 
incorporated association.  Its  constitution  provides  in  effect  for 
the  creation  of  a  trust  fund,  from  which,  upon  the  death  of  a 
member,  a  payment  of  $10,000  is  directed  to  be  made  to  such  per- 
son or  objects  as  he  might  have  designated  in  writing,  or  if  no 
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ASSOCIATIONS  (Ck>ntinued). 

written  disposition  was  made  by  him,  then  to  certain  specified 
persons.  It  further  provides  that  the  payment  should  be  deemed 
an  absolute  donation  to  the  payee,  free  from  all  other  claim  or 
control.  Held,  that  such  donation  formed  no  part  of  the  estate 
of  a  deceased  member,  and  that  his  personal  representatives  could 
not  maintain  an  action  to  recover  it. — Swift  v.  8nn  Franoiwo 
Stock  and  Ewchange  Board,  667. 

ATTACHMENT. 

1.  Cbops  Grown  bt  Advebse  Possebsob. — Crops  grown  upon  land  bj 
a  person  in  the  actual,  exclusive,  and  adverse  possession  thei^f, 
cannot  be  attached  as  the  property  of  the  legal  owner  of  the 
land. — Smith  v.  Cunningham,  262. 

2.  Levy  on  Personal  Pbopertt  in  Possession  of  Defendant  in  the 
Writ — Justification  by  Officeb— Replevin. — In  an  action  by  the 
owner  to  recover  possession  of  personal  property  from  an  officer, 
who  had  levied  upon  it  under  an  attachment  against  a  third  person 
in  whose  possession  it  was  found,  the  writ  of  attachment  is  admis- 
sible in  evidence  as  a  prima  facie  justification  of  the  act  of  the  officer 
in  making  the  levy,  if  the  writ  be  regular  upon  its  face,  and  issued 
by  a  court  having  jurisdiction  of  the  subject-matter,  and  in  a  case 
where  the   law   authorizes   its   issuance. — Briohman  v.  Rosa,   601. 

3.  Id. — Ownership  of  Property  Seized — Evidence. — On  the  trial  of 
the  action,  the  ownership  of  the  property  being  in  issue,  the  plain- 
tiff, after  testifying  to  his  ownership,  and  that  the  defendant  in 
the  attachment  suit  was  in  possession  under  an  unexecuted  con- 
tract of  sale,  was  asked  on  cross-examination  to  describe  the  prop- 
erty which  he  sold  to  such  defendant.  Held,  that  the  question 
was  proper. — Id. 

ATTORNEYS  AT  LAW. 

1.  Authority  to  Prosecute  Action  Pbesuksd — Dismissal. — An  ac- 
tion regularly  instituted  by  an  attorney  is  presumed  to  be  with  the 
consent  of  the  plaintiff;  and  until  his  want  of  authority  is  es- 
tablished, the  defendant  cannot  have  the  action  dismissed  by  show- 
ing that  the  plaintiff  does  not  desire  to  maintain  it,  the  attorney 
opposing  the  dismissal. — Boston  Tunnel  Company  v.  MoKeneie, 
485. 

2.  Duties. — On  a  review  of  the  evidence,  held,  that  the  respondent 
was  guilty  of  a  breach  of  his  duty  as  an  attorney  in  appropria- 
ting to  his  own  use  money  collected  by  him  for  his  client. — In  re 
Treadicell,  363. 

3.  Id. — Disbarment — Criminal  Offense  not  Necebsabt. — ^In  exer- 
cising the  power  of  disbarment,  the  court  deals  with  the  attorney 
only  as  an  officer  of  the  court,  investigating  charges  against  him 
for  the  purpose  of  determining  whether,  under  the  proofs,  he  is 
a  fit  person  to  be  allowed  to  continue  to  practice  as  an  attorney 
and  counselor  in  the  courts  under  the  license  which  has  been 
granted  to  him,  and  not  for  the  purpose  of  adjudging  whether 
he  is  guilty  of  the  commission  of  a  crime  for  which  he  ought  to 
be  convicted  and  punished;  and  where  an  attorney  has  been  found 
guilty  in  the  practice  of  his  profession  of  acts  indicating  moral 
depravity,  he  may  be  disbarred  by  the  court  without  previous 
conviction  of  a  criminal  offense. — Id, 
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ATTORNEYS  AT  LAW   (Continued). 

4.  Disbarment  of — Evidence. — The  proceeding  was  brought  to  pro- 
cure the  disbarment  of  an  attorney  on  the  ground  that  pending 
a  motion  before  the  Supreme  Court  he  had  made  certain  false 
statements  for  the  purpose  of  misleading  and  deceiving  the  jus- 
tices. On  a  review  of  the  evidence,  held,  that  the  application 
should  be  denied. — Matter  of  Houghton,  511. 

5.  Id. — Guilt  must  be  Clearly  Established. — An  attorney  should 
not  be  suspended  or  disbarred  from  the  practice  of  his  profession 
unless  the  court  is  clearly  satisfied  of  his  guilt. — Id. 

See  Appeal,  4;  Appearance,  1;  Estates  of  Deceased  Per- 
sons, 6;  Justices'  Courts,  8. 

AUDITOR.    See  Appeal,  6. 

BALLOT.    See  Appeal,  10;  Election,  1-6. 

BENEVOLENT  SOCIETY. 

1.  Constitution  and  By-laws — Assent  to  Bind  Members. — ^A  mem- 
ber of  a  benevolent  corporation  who  has  assented  to  the  provisions 
of  its  constitution  and  by-laws  is  bound  by  them. — Robinson  v. 
Irish- American  Benevolent  Society,  135. 

2.  Id. — Allowance  to  Sick  Members — Action  to  Recover. — ^The 
constitution  of  the  corporation  provided  that  members  when  sick, 
upon  complying  with  certain  conditions,  should  be  entitled  to  an 
allowance  out  of  the  funds  of  the  corporation;  that  the  board  of 
trustees  should  examine  all  claims  of  members  for  such  allow- 
ance, and  that  no  money  should  be  paid  out  of  the  corporate 
funds  except  upon  the  order  of  the  trustees.  Held,  that  a  member 
could  not  nlaintain  an  action  to  recover  the  allowance  until  after 
the  board  of  trustees  had  been  given  an  opportunity  to  examine 
his  claim  therefor. — Id. 

BILL  OF  EXCEPTIONS. 

Specification  of  Error  must  be  Particular. — A  specification  of 
error  in  a  bill  of  exceptions  that  the  findings  are  not  justified 
by  the  evidence  must  state  the  particulars  in  which  the  evidence  is 
alleged  to  be  insufiicient.  A  specification  that  "the  court  erred 
in  finding"  certain  facts  is  not  sufficiently  particular. — Coglan 
v.  Beard,  303. 

See  Appeal,  8,  9. 

BOARD  OF  EQUALIZATION.    See  Constitutional  Law,  2. 

BONA  FIDE  PURCHASER. 

Equity — Notice — Evidence. — Upon  a  review  of  the  evidence,  held, 
that  the  defendant  was  a  bona  fide  purchaser  of  the  land  in  con- 
troversy for  value  and  without  notice  of  the  plaintiffs'  alleged 
equities. — Corcoran  v.  Merle,  94. 

BOND. 

Corporation — Secretary — Liability  on. — In  June,  1881,  the  defend- 
ant Alleti  was  elected  secretary  of  the  corporation  plaintiff  for 
the  term   of  one  year   and   until   his  successor  should  be  elected 
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BOND  (Continued). 

and  qualify.  He  thereupon  executed  to  the  plaintiff  a  bond  with 
su]%tie3  in  the  penal  sum  of  $10,000,  to  secure  the  safe-keeping 
and  payment  to  it  of  all  moneys  that  might  come  into  his  posses- 
sion as  secretary,  and  not  paid  out  in  the  due  course  of  business. 
The  by-laws  of  the  corporation  authorized  the  board  of  directors 
to  remove  at  pleasure  all  officers,  and  fix  their  terms  of  office,  in 
June,  1882,  Allen  was  re-elected,  and  the  action  was  brought  on  the 
bond  against  him  and  his  sureties  to  recover  moneys  alleged  to  have 
been  misappropriated  by  him  after  his  re-election.  Held,  that  the 
action  could  not  be  maintained. — Fresno  Enterprise  Company  v. 
Allen,  505. 

See  Estates  of  Deceased  Persons,  22 ;  Insolvency,  3. 

BOUNDARIES. 

Division  Fence — Prescbiption. — Where  the  owners  of  adjacent  tracks 
of  land,  being  ignorant  of  the  exact  position  of  the  boundary  line, 
erect  a  division  fence  under  an  agreement  that  when  the  true  line 
is  ascertained  the  fence  shall  be  placed  thereon,  neither  can,  unless 
the  Hue  of  the  fence  has  been  settled  and  agreed  upon  as  the  correct 
boundary  line,  acquire  any  title  by  prescription  or  estoppel  to  land 
of  the  other  includeu  in  his  tract  by  a  mistake  in  the  position  of  the 
division  fence. — Quinn  v.  Windmiller,  461. 
See  Mines  and  Mining,  4,  6,  8. 

BRIBERY.     See   Evidence,    11. 

BRIDGE.    See  Counties,  1;  Navigable  Stream,  3-6;  Negligence,  9, 
10. 

BUILDING.    See  Insurance,  3. 
BURGLARY.     See  Criminal  Law,  3-6. 
BY-LAWS.    See  Benevolent  Society,  1. 

CANCELLATION. 

1.  Cancellation  op  Instrument — Want  op  Consideration. — A 
written  instrument  will  not  be  cancelled  on  the  mere  ground  of 
want  of  consideration,  where  there  is  no  evidence  tending  to  prove 
that  it  was  obtained  by  misrepresentation  or  executed  by  mistake. 
— tStepkcnson  v.   Haukina,   106. 

2.  Id. — Evidence — Declarations  of  Deceased  Person. — ^Declara- 
tions by  the  plaintiff's  intestate,  the  maker  of  the  instrument, 
after  he  had  executed  the  same,  held,  inadmissible  to  prove  such 
misrepresentation   or    mistake. — Id. 

See  Lease;  Taxation,  5. 

CERTIFICATE   OF   PARTNERSHIP.    See   Partnership,   6-9. 
CHATTEL  MORTGAGE.     See  Appeal,  6;  Mortgage,  3,  4. 
CHOSE  IN   ACTION.    See  Assignment. 

LXVn.    CAL.— 43 
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CITATION.    See   Estates  of   Deceased  Persons,   1. 

CLAIM  AND  DELIVERY. 

Judgment  fob  Plaintiff — Must  be  in  Altebnatiye. — In  such  an 
action,  the  judgment,  if  in  favor  of  the  plaintiff,  must  be  in  the 
alternative  form  required  by  section  667  of  the  Code  of  Civil  Pro- 
cedure, although  the  property  had  been  delivered  to  hiin.-*Brto^ 
man  v.  Ro88,  601. 

CLERICAL  ERROR.    See  Amendment,  2. 

COLOR  OF  TITLE.    See  Deed,  9. 

COMMISSION.     See  Statute  of  Fbauds,  3. 

COMMITMENT.     See  Criminal  Law,   1. 

CONCLUSION  OF  LAW.    See  Findings,  7. 

CONDEMNATION  OF  LAND.    See  Eminent  Domain. 

CONDITIONS.    See  Insurance,  2,  4,  6,  9;  Mines  and  Minjutq,  1. 

CONDONATION.    See  Divorce,  C. 

CONFLICT  OF  LAWS.    See  Married  Women,  6. 

CONGRESSMEN.    See  Election,  7. 

CONSIDERATION.  See  Appeal,  5;  Cancellation,  1;  Corporations, 
8;  Deed,  4,  6,  7;  Mortgage,  I;  Parties;  Pabtnbbship,  5; 
Sale,  6;  Suretyship,  1;  Trust,  2. 

CONSPIRACY.    See  Criminal  Law,  7,  8. 

CONSTITUTIONAL  LAW. 

1.    Laundry  Ordinance.  —  Order  No.  1569  of  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco,  prescribing  the  manner 
in  which  buildings  used  as  laundries  shall  be  constructed,  is  not  un- 
constitutional, and  has  not  been  repealed.  —  Ex  parte  White,  102. 
•  2.   Amendment  —  Board  of  Equalization.  —  TV  i  amendment  of  1884 
to  section  9,  article  xiii.,  of  the  Constitution,  was  properly  adopted. 
—  People  V.  Btrother,  624. 
See  Aliens,  1 ;  Divorce,  1 ;  Municipal  Corporations,  I ;  Naviq- 
able  Stream,  4,  5;  Nuisance,  4;  Pawn  Brokers;  Public  Of- 
ficers, 5;   Roads;  San  Francisco;  Statute  of  Frauds,  1; 
Street  Assessment,  2;  Taxation,  10. 

CONSTRUCTION.    See  Deed.  9-12;  Insurance,  7;  Pleadings,  4. 

CONTEMPT. 

1.  Sufficiency  of  Affidavit  —  Violation  of  Injunction  against 
Corporation  —  Prohibition.  —  An  affidavit  in  contempt  proceed- 
ings for  the  violation  of  an  injunction  restraining  a  oorporationy 
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CONTEMPT  (Continued). 

its  officers,  agents,  superintendents,  managers,  servants,  and  em- 
ployees, from  the  commission  of  certain  acts,  did  not  state  that 
the  persons  complained  of  were  officers  or  servants  of  the  corpora- 
tion ;  but  it  did  not  state  that  they  knew  of  the  issuance,  service,  and 
effect  of  the  injunction,  and  violated  it  in  contempt  of  the  au- 
thority of  the  court.  Held,  on  an  application  for  a  writ  pro- 
hibiting the  respondent  from  proceeding  in  the  matter,  that  the 
affidavit  was  sufficient.  —  Hedges  v.  Superior  Court,  405. 
2.  Judgment  Debtor — Satisfaction  of  Judgment.  —  In  a  proceed- 
ing for  contempt  against  a  judgment  debtor  for  failing  to  comply 
with  the  judgment,  a  satisfaction  by  the  plaintiff  and  an  assignee 
of  the  judgment  on  file  and  of  record  is  a  sufficient  answer  to  the 
charge  of  contempt  made  by  one  riot  a  party  to  the  suit,  but  who 
claims  under  another  assignment  of  the  judgment,  the  alleged  pri- 
ority of  which  is  disputed.  —  Ex  parte  Tittel,  201. 
See  EviDBNCE,  3. 

CONTEST.    See  Election,  1-6. 

CONTRACT.  See  Assignment;  Corporations,  7;  Lease;  Married 
Women,  1,  2;  Measure  of  Damages;  Parties;  Public  Of- 
ficers, 8;  Sale;  Statute  of  Frauds;  Swamp  and  Over- 
FLOWED  Lands,  3;  Vendor  and  Vendee. 

CONVICTION.    See  Attorneys  at  Law,  3. 

CONVERSION. 

Demand  —  Pleading  —  Release  —  Deceit  —  Statute  of  Limitations. 
—  The  complaint  alleged  that  one  C  being  the  owner  of  certain 
stocks,  deposited  them  with  the  defendants  for  safe-keeping,  and 
authorized  them  to  receive  the  dividends  and  pay  the  assessments 
thereon.  Afterwards  he  demanded  the  stocks  and  the  defendants 
refused  to  deliver  them  to  him.  After  that  he  was  induced  by 
their  false  and  fraudulent  representations  to  execute  and  deliver 
to  them  a  release  of  all  his  claims  and  demands  against  him. 
Subsequently  he  assigned  the  stocks  and  all  his  claims  and  de- 
mands against  the  defendants  growing  out  of  the  fraud  to  the 
plaintiff,  who  thereupon  demanded  of  the  defendants  the  delivery 
of  the  stocks  to  him.  Held,  that  the  refusal  of  the  defendants  to 
deliver  the  stocks  to  C  on  his  demand  constituted  a  conversion, 
that  the  cause  of  action  stated  in  the  complaint  was  founded  upon 
such  conversion,  and  not  upon  the  deceit  of  the  defendants  in  pro- 
curing the  release,  and  that  the  Statute  of  Limitations  com- 
menced to  run  from  the  time  of  the  conversion.  —  Doyle  v.  Cal- 
laghan,  154. 

CORPORATIONS. 

1.  Election  of  Directors  —  Action  to  set  aside  —  Who  mat 
Maintain.  —  A  stockholder  in  a  corporation  may  maintain  an  ac- 
tion to  set  aside  an  election  of  directors  of  the  corporation,  al- 
though at  the  time  of  the  election  no  stock  had  stood  in  his  name 
on  the  books  of  the  corporation  sufficiently  long  to  entitle  him  to 
vote.  —  Wright  v.  Central  California  Colony  Water  Company,  632. 
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2.  Id.  —  Jurisdiction. —  The  Superior  Court  has  jurisdiction  as  a 
court  of  equity  to  inquire  into  the  validity  of  such  an  election,  and 
to  set  it  aside  if  not  made  in  conformity  with  law. —  Id. 

3.  Id.  —  Manner  of  Voting. —  Every  qualified  stockholder  present  at 
an  election  has  a  right  to  vote  at  one  time  the  number  of  shares 
owned  by  him  for  the  whole  number  of  directors  to  be  elected,  or 
to  cumulate  his  shares  upon  one  candidate,  or  to  distribute  them 
among  as  many  candidates  as  he  may  see  fit;  and  the  corporation 
has  no  power  to  adopt  any  other  mode  of  election.  —  Id. 

4.  Consolidation  of  Railroads  —  Articles  of  Incorporation. — 
Under  section  473  of  the  Civil  Code,  and  section  40  of  the  Act  of 
1861,  upon  the  consolidation  of  two  railroad  corporations,  the  arti- 
cles of  consolidation  constitute  the  new  articles  of  incorporation, 
and  should  be  filed  in  the  office  of  the  secretary  of  State.  —  Cali- 
fornia S.  R.  R.  Go.  V.  ;8f.  P.  R.  R.  Co..  59. 

6.  How  Existence  Proved.  —  In  an  action  by  a  corporation  brought 
in  the  county  in  which  its  original  articles  of  incorporation  are 
filed,  a  copy  certified  by  the  secretary  of  State  of  the  certified  copy 
of  such  articles  on  file  in  his  office  is  admissible  in  evidence  to 
prove  the  organization  of  the  corporation.  —  Boston  Tunnell  Co.  v, 
McKensie,  4S5. 

6.  Id.  —  Officer  —  Stockholder  —  Parol  Evidence.  —  A  question 
arose  incidentally  as  to  whether  a  witness  for  the  corporation  was 
an  officer  and  stockholder.  Held,  that  parol  evidence  was  com- 
petent to  prove  tlie  fact.  —  Id. 

7.  Mortgage  —  Estoppel.  —  In  an  action  by  a  corporation  to  fore- 
close a  mortgage  given  by  the  defendant  for  money  loaned  to  him 
by  the  corporation,  the  defendant  is  estopped  to  deny  the  regu- 
larity of  the  organization  of  the  corporation  and  its  power  to  enter 
into  the  contract.  —  Grangers*  Business  Association  of  California 
V.  Clark,  634. 

8.  Promissory  Note  —  Ultra  Vires.  —  A  corporation  is  liable  on  its 
promissory  note,  the  consideration  of  which  it  has  received  and  re- 
tained, although  the  note  was  executed  in  pursuance  of  a  contract 
ultra  vires.  —  Main  v.  Casserly,  127. 

9.  Swamp  Lands  —  Reclamation  District  —  Public  Corporation. — 
A  swamp  land  reclamation  district  is  a  public  corporation  for  mu- 
nicipal purposes.  —  People  v.  La  Rue,  526. 

10.  Id.  —  De  Facto  Corporation  —  Legality  of  its  Acts.  —  A  cor- 
poration de  facto  may  legally  do  and  perform  every  act  and  thing 
which  the  same  entity  could  do  or  perform  were  it  a  de  jure  cor- 
poration. As  to  all  the  world,  except  the  paramount  authority 
under  which  it  acts  and  from  which  it  receives  its  charter,  it  oc- 
cupies the  same  position  as  though  in  all  respects  valid,  and  even 
as  against  the  State,  except  in  direct  proceedings  to  arrest  its  usur- 
pation of  power,  its  acts  are  binding.  —  Id. 

11.  Id.  —  Reorganization  —  Legality  of  Original  Districts. — 
Swamp  land  levee  and  reclamation  districts  de  facto,  acting  as  such 
in  good  faith  and  under  an  attemptc  I  compliance  with  the  law, 
may,  under  section  3489  of  the  Political  Code,  be  united,  consol- 
idated, and  reorganized,  so  as  to  form  a  new  corporation  in  all  re- 
spects valid,  and  proceedings  in  the  nature  of  qtu)  warranto  against 
such  new  corporation  cannot  be  extended  to  an  inquiiy  and  de- 
termination as  to  the  legality  of  the  organization  of  the  original 


districts.  —  Id, 
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12.  Private  Corporation  —  Power  to  Hold  Real  Estate  —  Presump- 
tion.—  Every  corporation  is  presumed  to  have  power  to  purchase 
and  hold  real  estate,  and  if  there  is  anything  in  its  charter,  or  the 
business  in  wiiich  it  is  engaged,  or  the  law  under  which  it  is 
organized,   abridging  this   power,  it  must  be  shown   affirmatively. 

—  Id. 

See  Benevolent  Society,  1;  Bond;  Contempt,  1;  Ejectment, 
5;  Eminent  Domain;  Municipal  Corporations. 

COSTS.     See  Appeal,  3. 

COUNSEL  FEE.     See  Divorce,  3,  4,  6. 

COUNTER-CLAIM.    See  Pleadings,  7-9. 

COUNTIES. 

1.  Liability  for  Inji^ries  from  Defective  Bridge.  —  A  quasi  corpor- 
ation, such  as  a  county,  is  under  no  common-law  obligation  to  re- 
pair highways,  streets,  or  bridges  within  its  limits;  and  even  when 
the  legislature  enjoins  su».h  duty,  a  county  is  not  liable  to  be  sued 
for  damages  caused  by  a  neglect  to  perform  the  duty,  unless  the 
action  is  expressly  given  by  statute.  Section  50  of  the  act,  entitled 
"an  act  concerning  roads  and  highways  in  Contra  Costa  County" 

—  Stats.  1875-76,  p.  237  —  which  makes  the  county  "responsible 
for  providing  and  keeping  passable  and  in  good  repair,  bridges  and 
all  public  highways,"  does  not  create  such  a  liability.  —  Barneti  v. 
Contra  Costa  County,  77. 

2.  Municipal  Corporations  —  Powers  Involving  Exercise  of  Judg- 
ment cannot  be  Delegated.  —  Powers  conferred  upon  a  municipal 
corporation,  involving  the  exercise  of  judgment  and  discretion,  are 
in  the  nature  of  public  trusts,  and  cannot  be  delegated  to  others.  — 
Boollay  v.  Butte  County,  249. 

3.  Id.  —  Board  of  Supervisors  —  Contract  fob  Collection  of  Debt 
DUE  County  —  Delegation  of  Power  to  Conduct  Litigation. — 
The  board  of  supervisors  of  a  county  has  power  to  contract  for  the 
collection  of  a  debt  due  the  county;  but  in  the  exercise  of  that 
power  it  has  no  authority  to  delegate  to  others,  whom  it  employs 
for  that  purpose,  the  power  to  determine  whether  to  commence  a 
suit  in  the  name  of  the  county,  and  to  retain  attorneys  to  manage 
the  prosecution  thereof,  nor  to  abdicate  its  control  of  such  a  suit, 
or  make  its  compromise  or  settlement  dependent  upon  the  consent 
of  strangers.  —  Id. 

4.  Claims  against  —  Meals  Fl^rnished  Prisoners  —  Compensation 

—  Action  for.  —  The  sheriff  of  a  county,  if  he  is  dissatisfied  with 
the  amount  of  compensation  allowed  him  by  the  board  of  supervisors 
for  meals  furnished  to  prisoners  confined  in  the  county  jail,  may 
bring  an  action  against  the  county  for  the  amount  which  he  clairas 
to  be  reasonable.  —  Fulkerth  v.  Stanislaus  County,  334. 

See  Mandamus,  L 

COUNTY  GOVERNMENT  ACT.    See  PuBUC  Officers,  6. 
COURTS.     See  Justices'  Courts;  Suprbme  Court, 
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COVENANT.     See  Deed,  12. 

CRIMINAL  LAW. 

1.  Commitment  —  Designation  of  Offense  —  Information.  —  The 
district  attorney  in  drawing  up  an  information  under  section  809  of 
the  Penal  Code  is  not  required  to  charge  the  offense  designated  by 
the  committing  magistrate  in  his  indorsement  on  the  depositions 
taken  at  tlie  preliminary  examination,  but  must  charge  the  offense 
which  is  disclosed  by  the  depositions  themselves.  —  People  v.  V terra, 
231. 

2.  Once  in  Jeofabdt  —  Conviction  undeb  Insufficient  Informa- 
tion. —  An  erroneous  conviction  under  an  information  which  failed 
to  charge  the  defendant  with  the  commission  of  any  crime  will  not 
support  a  plea  of  former  conviction  or  once  in  jeopardy.  —  People 
V.  Clark,  99. 

8.  Prior  Conviction  —  Practice.  —  The  defendant  was  accused  by  in- 
formation of  the  crime  of  burglary,  and  was  convicted  of  burglary 
in  the  first  degree;  and  sentenced  to  fifteen  years  imprisonment  in 
the  State  prison.  The  information  contained  a  charge  that  the  de- 
fendant had  been  previously  convicted  of  petit  larceny.  To  the 
latter  charge  the  defendant  waa  allowed  to  plead  guilty,  no  evidence 
was  introduced  to  prove  the  same,  and  no  verdict  rendered  thereon. 
'  H^ldf  that  inasmuch  as  the  defendant  might  have  been  sentenced 
to  fifteen  years  in  the  State  prison  on  the  conviction  of  burglary 
in  the  first  degree  without  reference  to  the  prior  conviction  of 
petit  larceny,  the  proceedings  as  to  the  prior  conviction  might  be 
disregarded  and  the  judgment  allowed  to  stand.  —  People  v.  Neaaon, 
226. 

•  4.  Burglary  —  Evidence  of  Ownership  of  House  —  Variance.  —  An 
information  for  burglary  alleged  that  the  crime  was  committed  by 
entering  the  house  of  H.  Wempe.  A  witness  named  G.  Wempe  tes- 
tified that  his  father  owned  the  house.  No  evidence  of  the  owner's 
Christian  name  was  given.  Held,  that  the  jury  might  presume  tfiat 
the  name  of  the  father  of  the  witness  was  Wempe,  and  that  he  was 
in  possession  of  the  building,  and  that  there  was  no  variance  be- 
tween the  information  and  the  evidence.  —  People  v.  McQilver,  65. 

5.  Id.  —  Evidence  of  Subsequent  Offense.  —  On  the  trial  of  such- 
offense  evidence  was  given  that  at  the  time  of  the  defendant's  ar- 
rest he  and  an  accomplice  were  attempting  to  commit  another 
burglary,  that  burglary  tools  were  found  in  the  possession  of  the 
latter,  and  that  articles  stolen  at  the  first  robbeiy  were  found  on 
the  person  of  each.  Heldy  that  the  evidence  was  admissible  as  tend- 
ing to  connect  the  parties  with  the  first  robbery.  —  Id. 

6.  Attempt  to  Commit  Burglary  —  Information.  —  The  crime  of  at- 
tempt to  commit  burglary  is  defined  by  statute,  and  an  information 
which  charges  the  offense  in  the  language  of  the  statute  is  suffi- 
cient. —  People  V.  Murray,  103. 

7.  Conspiracy  —  One  Conspirator  may  be  Separately  Prosecuted 
—  Information.  —  In  a  prosecution  for  conspiracy,  one  conspirator 
may  be  separately  informed  against,  tried,  and  convicted;  and  nam- 
ing the  co-conspirator  does  not  render  the  information  bad.  —  People 
V.  Richards,  412. 

8.  Id.  —  Conspiracy  to  Rob.  —  A  conspiracy  to  compel  a  third  person 
to  sign  a  bank  check,  and  then  to  take  it  from  him  by  force,  is  a 
conspiracy  to  rob.  —  Id, 

9.  Conviction  —  Insufficiency  of  Evidence  —  Larceny.  —  When  the 
evidence  is  otherwise  insufficient  to  justify  the  verdict,  a  conviction 
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for  larceny  cannot  be  sustained  by  the  mere  fact  that  the  de- 
fendant when  a  witness  in  his  own  behalf,  made  a  false  statement 
as  to  a  matter  in  no  way  connected  with  the  crime  of  which  he  was 
accused.  —  People  v.  Wong  Ah  You,  31. 

10.  Degrees  op  Crime  —  Grand  Larceny  —  Verdict.  —  There  are  no 
degrees  in  the  crime  of  grand  larceny,  and  where  an  information 
charges  the  defendant  with  grand  larceny  in  taking  property  from 
the  person  of  another,  a  verdict  of  guilty  is  sufficient.  —  People  v. 
Price,  360. 

11.  Plea  of  Guiltt  —  Withdrawai.  of  Plea  after  Punishment  has 
BEEN  Fixed.  —  In  a  prosecution  for  murder,  the  defendant,  with  the 
concurrence  of  his  attorney  and  other  persons  of  whom  he  sought 
advice,  pleaded  guilty.  The  court,  after  hearing  evidence,  deter- 
mined the  degree  of  the  crime,  and  fixed  the  punishment  at  death. 
Held,  that  the  defendant  could  not  afterwaros  withdraw  his  plea 
and  plead  not  guilty.  —  People  v.  Lennox,  113. 

12.  Id.  —  Waiver  of  Right  to  Jury  Trial.  —  In  a  criminal  prosecu- 
tion, a  defendant,  by  pleading  guilty,  waives  his  right  to  a  trial  by 
jury.  —  Id. 

13.  Evidence  —  Threats  against  Brother  of  Deceased.  —  On  a  trial 
for  murder,  threats  made  by  the  defendant  against  a  person  other 
than  the  deceased  are  admissible  in  evidence  only  under  circum- 
stances which  show  some  connection  with  the  injury  inflicted  on  the 
deceased;  and  the  fact  that  the  person  against  whom  the  threats 
were  made  was  the  brother  of  the  deceased  and  lived  with  him 
is  sufficient  to  justify  the  admission  of  the  evidence.  —  People  v. 
Bezy,  223. 

14.  Id.  —  Character  of  Deceased.  —  Evidence  of  the  character  of  the 
deceased  tor  peace  and  quietness  is  inadmissible  against  the  de- 
fendant. —  Id, 

15.  Id.  —  Practice  —  Opening  Statement  for  Defendant.  —  In  his 
opening  statement  to  the  jury,  counsel  for  the  defendant  may  be 
restricted  by  th*e  court  to  a  statement  of  the  facts  which  he  ex- 
pects to  prove  without  any  argument  upon  the  same.  —  Id. 

16.  Murder  —  Instruction  —  Presumption  as  to  Intention.  —  In  a 
prosecution  for  murder,  the  court  instructed  the  jury  that  "every 
person  is  presumed  to  intend  what  his  acts  indicate  his  intention 
to  have  be«n;  and  if  the  defendant  fired  a  loaded  pistol  at  the  de- 
ceased and  killed  him,  the  law  presumes  that  the  defendant  intended 
to  kill  the  deceased ;  and  unless  the  defendant  can  show  that  his 
intention  was  other  than  bis  act  indicated,  the  law  will  not  hold 
him  guiltless."  Held,  that  the  instruction  was  proper.  —  People  v. 
Langton^  427. 

17.  Id.  —  Drunkenness  of  Defendant.  —  As  between  murder  in  the 
second  degree  and  manslaughter,  the  drunkenness  of  the  offender 
can  form  no  legitimate  matter  of  inquiry.  —  Id. 

18.  Murder  —  Evidence.  —  The  evidence  examined,  and  held  sufficient 
to  sustain  a  veraict  of  murder  in  the  second  degree.  —  People  v. 
RohertBon,  646. 

10.  Id.  —  Self-defense.  —  Where  the  killing  occurred  during  an  as- 
sault upon  the  defendant  brought  about  by  his  own  misconduct,  he 
must,  in  order  to  justify  the  killing  as  an  act  of  self-defense,  have 
really  and  in  good  faith  endeavored  to  decline  any  further  struggle 
before  the  act  was  committed,  provided  he  could  do  so  with  safety. 
—  M 
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20.  Id.  —  Instructions.  —  The  rulings  upon  certain  instructions  ap- 
proved. —  Id. 

21.  Id.  —  Witnesses  —  Who  to  be  Produced  by  Prosecution.  —  The 
court  below  denied  a  motion  made  by  the  defendant  after  the 
prosecution  had  rested,  for  an  order  requiring  the  prosecution  to 
call  and  examine  as  witnesses  certain  persons  who  were  shown  by 
the  testimony  of  one  of  the  witnesses  for  the  prosecution  to  have 
been  present  at  the  time  of  the  homicide.     Held,  no  error.  —  Id. 

22.  Perjury  —  Insolvency  —  False  Verification  —  Omission  of 
Property  from  Schedule.  —  A  petitioner  in  insolvency  is  guilty 
of  perjury  in  verifying  his  petition,  schedule,  and  inventory  in  the 
form  and  manner  prescribed  by  the  Insolvent  Act  of  April  16,  1880, 
if  he  wilfully  omits  from  his  schedule  any  of  his  property.  The 
provision  in  the  insolvent  act  making  such  omission  a  misdemeanor 
does  not  affect  the  statute  against  perjury.  —  People  v.  Piatt,  21. 

23.  Id.  —  Information  —  Description  of  Property  Omitted.  —  Tlie  in- 
formation described  the  property  alleged  to  have  been  omitted  from 
the  schedule  as  "  consisting  among  other  things  of  diamonds, 
watches,  jewelry,  money,  and  other  personal  effects  belonging  to 
him  and  his  estate."  Heldf  that  the  description  was  sufficiently 
definite  and  certain.  —  Id. 

24.  Rape  —  Evidence  —  Particulars  of  Complaint.  —  On  a  trial  for 
rape,  the  prosecutrix  cannot  give  evidence  of  the  particulars  of  a 
complaint  made  by  her  shortly  after  the  assault.  —  People  v.  Tier- 
ney,  54. 

See  Attorneys  at  Law,  3;  Instructions,  1,  5,  6. 

CROSS-COMPLAINT.    See  Ejectment,  2. 

DAMAGES.  See  Counties,  1;  Libel,  1;  Measure  of  Damages;  Mu- 
nicipal Corporations;  Negugence,  3,  4;. Nuisance,  2;  Sure- 
tyship, 1;  Trespass. 

DEBTOR  AND  CREDITOR.  See  Execution;  Insolvency;  Joint 
Debtors;  Mortgage. 

DECEIT.    See  Conversion. 

DECISION.    See  Findings;  New  Trla.l,  12,  13. 

DEED. 

1.  When  takes  Effect  —  Delivery  —  Intent.  —  A  written  instru- 
ment in  the  form  of  a  conveyance  of  land  does  not  take  effect  as  a 
deed  until  it  is  delivered  with  the  intent  that  it  shall  so  operate.  — 
Eibherd  v.  Smith,  547. 

2.  Id.  —  What  Constitutes  Delivery. —  What  constitutes  delivery  is 
chiefly  a  question  of  fact,  but  a  delivery  is  not  complete  until  the 
gprantor  has  so  dealt  with  the  instrument  as  to  lose  all  control 
over  it;  and  whether  he  has  done  so  depends  upon  the  intent  to  be 
deduced  from  all  the  surrounding  circumstances.  —  Id. 

3.  Id.  —  Delivery  to  Stranger — Assent  of  Grantee  —  Presump- 
tion. —  The  delivery  of  a  deed  to  a  stranger  for  the  benefit  of  the 
grantee  is  deemed  to  be  a  constructive  delivery  to  the  latter  only 
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when  his  assent  thereto  or  facts  which  authorize  a  presumption  of 
such  assent  are  shown.  —  Id. 

4.  Id.  —  When  not  Presumed  Beneficial  —  Considebation.  —  A  deed 
purporting  on  its  face  to  be  executed  for  the  consideration  of  $5,000 
will  not  be  presumed  beneficial  to  the  grantee,  in  the  absence  of 
any  evidence  that  the  consideration  has  been  paid.  —  Id, 

5.  Id. — Judgment  Lien  Acquired  before  Assent  of  Grantee. — 
Where  a  deed  presumptively  beneficial  to  the  grantee  is  delivered 
to  a  third  person  for  his  use,  without  his  knowledge  or  prior  au- 
thorization, the  subsequent  assent  of  the  grantee  to  the  delivery 
will  not  operate  to  defeat  the  lien  of  a  judgment  creditor  of  the 
grantor  which  attached  to  the  premises  sought  to  be  conveyed  after 
the  date  of  the  delivery  and  before  the  assent  of  the  grantee.  —  Id. 

C.  Form  and  Effect  —  Consideration  —  Hindering  and  Delaying 
Creditors  —  Legal  Title.  —  No  consideration  need  be  expressed  in 
a  deed  of  conveyance  in  order  to  give  it  effect,  nor  is  it  material 
that  the  deed  was  intended  to  hinder  and  delay  creditors,  so  far  as 
its  sufficiency  to  pass  the  legal  title  is  concerned.  —  Ooad  v,  Moul- 
ton,  636. 

7.  Consideration  Moving  from  Stranger  —  Trust  —  Presumption  — 
Evidence.  —  When  a  transfer  of  real  property  is  made  to  one  per- 
son, and  tne  consideration  is  paid  by  or  for  another,  the  presump- 
tion of  a  trust  in  favor  of  the  person  bv  or  for  whom  the  payment 
is  made  may  be  rebutted  by  evidence  snowing  a  different  intention 
between  him  and  the  grantee. —  Tryon  v.  Huntoon,  325. 

8.  Id.  —  Uncertainty  of  Description.  —  A  deed  describing  the  prop- 
erty intended  to  be  conveyed  as  "  three  fractions  of  lot  7,  J  and  K, 
Fourth  and  Fifth  streets,  Sacramento  City,"  is  void  for  uncertainty. 
—  Id. 

0.  Id.  —  Color  of  Title  —  Possession  —  Statute  of  Limitations.  — 
Such  a  deed  is  sufficient  to  give  color  of  title,  and  possession  un- 
der it  for  the  requisite  time  will  give  a  perfect  title  under  the 
Statute  of  Limitations.  —  Id, 

10.  Uncertainty  of  Description  —  Patent  Ambiguity  —  Parol  Evi- 
dence. —  A  deed  which  shows  upon  its  face  that  there  are  two  lots 
to  which  the  description  equally  applies  is  void  for  uncertainty, 
and  parol  evidence  is  inadmissible  to  explain  the  ambiguity. — 
Brandon  v.  Leddy,  43. 

11.  Construction  —  Parol  E\aDENCE.  —  In  an  action  to  quiet  title,  the 
defendants  offered  in  evidence  a  deed  which  purported  to  convey  a 
tract  of  land  including  the  premises  in  controversy,  but  contained 
no  mention  of  the  quantity  of  land  embraced  therein.  The  plain- 
tiff objected  to  the  introduction  of  the  deed,  and  to  sustain  his 
objection  offered  to  prove  by  parol  that  at  the  time  the  deed  was 
executed,  the  tract  was  supposed  to  contain  a  less  quantity  of  land 
than  it  actually  did,  and  that  the  deed  was  not  intended  to  convey 
the  land  in  controversy.  Held,  that  the  evidence  offered  by  the 
plaintiff  did  not  go  to  the  admissibility  of  the  deed,  but  to  its 
effect,  and  that  the  terms  of  the  deed  could  not  be  varied  or  con- 
tradicted by  such  evidence.  —  Dent  v.  Bird,  652. 

12.  Breach  of  Covenant  —  Grant,  Bargain,  and  Sale.  —  The  de- 
fendants, by  a  deed  of  grant,  bargain,  and  sale,  conveyed  certain 
land  to  the  plaintiff,  and  expressly  covenanted  therein  "  to  war- 
rant and  defend  the  premises  against  all  persons  lawfully  claiming 


Digitized  by  VjOOQ IC 


682  Detainer. 


DEED  (Continued). 

the  same,  by,  through,  or  under  them."  At  the  time  of  the  con* 
veyance  the  grantor  of  the  defendants  was  in  possession  of  the 
premises,  claiming  that  his  deed  to  them,  although  absolute  in  form, 
was  intended  as  a  mortgage.  He  subsequently  brought  an  action 
against  the  plaintiff  and  the  defendants  to  redeem  from  such  alleged 
mortgage.  The  plaintiff  defended  the  action,  and  afterwards 
brought  an  action  against  him  to  recover  possession  of  the  prem- 
ises. In  both  actions  the  plaintiff  was  successful.  Held,  that  there 
had  been  no  breach  of  either  the  express  or  implied  covenants  in 
the  deed  to  the  plaintiff.  —  West  v.  Mcutaon,  169. 

13.  Filling  in  Blank  afteb  Execution  —  Legal  Tttlb.  —  A  deed  in 
which  the  name  of  the  grantee  is  left  blank  by  the  grantor  at  the 
time  of  its  execution,  and  afterward  inserted  without  his  authority, 
does  not  convey  any  title,  nor  does  it  become  sufficient  for  the  pur- 
pose of  passing  the  legal  title  from  the  fact  that  the  grante«  en- 
ters into  possession  and  pays  the  purchase  price.  —  Arguello  9-, 
Bours,  447. 

See  Taxation,  4,  5;  Will. 

DEFAULT.    See  Judgment,  3;  Justices'  Ck)UBT8,  3;  Vbnoob  and  Ven- 
dee, 4. 

DEFENDANT.     See  Appeabancb. 

DELAY.    See  Measure  of  Damages,  3. 

DELEGATION  OF  POWER.    See  Counties,  2,  3. 

DELIVERY.     See  Deed,  1-3,  5j  Sale,  5. 

DEMAND.    See  Convebsion;  Estates  or  Deceased  Pbbsons,  18. 

DEMLiRRER. 

1.  Pleading  —  General  Demurrer.  —  A  general  demurrer  addressed 
to  the  whole  of  a  complaint  should  be  overruled  if  some  portion  of 
the  complaint  states  a  cause  of  action.  —  Fleming  v.  Albeck,  226. 

2.  Pleading  —  Demurrer  to  Part  op  a  Cause  of  Action.  —  A  de- 
murrer cannot  be  interposed  to  part  of  a  cause  of  action  or  de- 
fense. If  the  part  demurred  to  is  irrelevant  or  immaterial,  a  mo- 
tion to  strike  out  may  be  made,  but  a  demurrer  must  go  to  the 
whole  cause  of  action  or  defense.  —  Reed  v.  Drada,  491. 

See  Eminent  Domain,  2;  Fraud,  3;  Mandamus,  2;  Pleadings,  9. 

DEPOSIT.    See  Justices*  Courts,  4,  5. 

DESCRIPTION.     See  Criminal  Law,  23;  Deed,  8-11;  Insurancb,  7; 
Mines  and  Mining,  7,  8;  Mortgage,   U. 

DESERT  LANDS.     See  Public  Lands,  2. 

DETAINER.     See  Forcible  Detaineb. 
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DIRECTORS.    See  Corpobations,  1-3. 

DISBARMENT.    See  Attohneys  at  Law,  3-6. 

DISCHARGE.    See  Insolvency,  6. 

DISCRETION.    See  Amendment,   1;   Counties,  2,  3;   Judgment,  3; 
New  Tsial,  2,  3;  San  Francisco,  1. 

DISMISSAL.    See  Attorneys  at  Law,  1;  Divorce,  6;  Judgment,  2; 
Quieting  Title,  1. 

DIVISION  FENCE.    See  Boundaries;  Fences,  3,  4. 

DIVORCE. 

1.  Action  in  Equity  —  Supreme  Court  —  Jurisdiction.  —  An  action 
for  divorce  is  a  case  in  equity  within  the  meaning  of  the  clause  of 
the  Constitution  conferring  appellate  jurisdiction  on  the  Supreme 
Court.  —  Sharon  v.  Sharon,  185. 

2.  Id.  —  Action  to  Establish  Marriage.  —  An  action  brought  under 
section  78  of  the  Civil  Code  for  the  purpose  of  determining  the 
validity  of  a  disputed  marriage  is  in  its  nature  a  suit  in  equity, 
and  from  the  judgment  therein  an  appeal  lies  to  the  Supreme  Court. 

3.  Id.  —  Order  for  Alimony  and  Counsel  Fees  Appealable  —  Final 
Judgment.  —  In  an  action  for  divorce,  an  order  made  pendente  Kte, 
for  the  payment  by  the  husband  to  the  wife  of  temporary  alimony 
and  counsel  fees,  is  in  efTect  a  final  judgment,  and  therefore  ap- 
pealable. Such  an  order  cannot  be  reviewed  on  an  appeal  from  the 
judgment  decreeing  a  divorce.  —  Id. 

4.  Id. —  Stating  Proceedings  on  Order  —  Sufficiency  of  Undertak- 
ing. — The  order  required  the  defendant  to  pay  to  the  plaintiff,  on 
or  before  the  9th  day  of  March,  1885,  the  sum  of  $7,500  as  alimony, 
and  thereafter  the  sum  of  $2,500  monthly,  until  the  further  oi'der 
of  the  court;  it  also  required  the  defendant  to  pay  the  sum  of 
$65,000  as  counsel  fees.  On  appeal  from  the  order,  the  defendant 
filed  an  undertaking  to  stay  proceedings  in  the  sum  of  $305,000, 
being  double  the  amount  of  the  gross  sums  allowed  for  alimony  and 
counsel  fees,  and  double  the  amount  of  the  monthly  payments  for 
the  period  of  three  years,  assumed  to  be  the  period  during  which 
the  appeal  would  probably  be  pending.  Held,  that  the  undertaking 
was  sufficient  to  stay  proceedings  on  the  order  pending  the  appeal. 
—  Id. 

6.  Corroborative  Testimony.  —  In  an  action  for  divorce  on  the  ground 
of  extreme  cruelty,  the  complaint  alleged  that  the  defendant  had 
been  guilty  of  cruel  and  inhuman  treatment  of  the  plaintiff,  in  that 
he  had  accused  her  of  having  committed  adultery,  and  that  in  con- 
sequence of  such  accusations  her  mental  suffering  was  so  gpreat  that 
she  became  physically  ill,  and  her  health  endangered.  The  only 
evidence  in  corroboration  of  the  plaintiff's  testimony  was  that  of  her 
attorney  and  another  person  in  reference  to  statements  made  by 
the  defenaant  in  conversations  of  a  friendly  and  confidential  char- 
acter, sought  by  the  plaintiff's  attorney  with  her  knowledge,  and 
with  a  view  to  settle  matters  between  the  parties,  there  being  no 
evidence  that  the  statements  were  made  with  any  wanton  or  cruel 
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intent,  or  that  they  produced  any  effect  upon  the  plaintiff.  Held, 
that  the  testimony  of  the  plaintiff  was  uncorroborated  within  the 
meaning  of  section  130  of  the  Civil  Code.  —  Haley  v,  Haley,  24. 
6.  Condonation  —  Dismissal  of  Action  —  Payment  of  Wife's  Coun- 
sel Fees.  —  if,  pending  an  action  for  divorce,  the  parties  thereto 
admit  a  condonation,  and  ask  that  the  action  be  dismissed,  the  court 
should  order  a  dismissal,  and  thereafter  the  husband  cannot  be 
compelled  to  pay  the  counsel  fees  of  the  wife.  —  Reynolds  v.  Rey- 
nolds, 176. 

DOXATION.     See  Association. 

DRUNKENNESS.     See  Criminal  Law,  17. 

EJECTMENT. 

1.  Proof  of  Ouster  —  Possession.  —  In  an  action  of  ejectment,  an 
ouster  by  the  defendant  may  be  established  without  evidence  that 
the  land  in  dispute  was  enclosed  so  as  to  deprive  the  plaintiff  of 
the  possession  thereof.  Actual  possession  of  land  may  be  had  with- 
out fences  or  enclosure.  —  Sheldon  v.  Mull,  299. 

2.  Cboss-complaint  —  Specific  Performance  —  Findings  —  Verdict. 
—  In  an  action  of  ejectment,  where  the  defendant  files  a  crosa- 
complaint  for  the  specific  performance  of  a  parol  contract  for  a 
lease  of  the  land  in  controversy,  the  issues  so  raised  constitute  a 
case  in  equity,  and  the  verdict  of  a  jury  thereon  is  merely  advisory, 
and  may  be  disregarded  by  the  court.  —  Haggin  v,  Raymond,  302. 

3.  Jury  Trial  —  Tenancy  at  Will  —  Nonsuit.  —  In  an  actios  of 
ejectment  tried  by  a  jury  where  one  of  the  issues  was  as  to 
whether  the  defendant  was  a  tenant  at  will,  the  evidence  on  the 
subject  being  conflicting,  held,  that  a  nonsuit  could  not  be  granted 
on  a  ground  which  assumed  the  existence  of  the  tenancy.  —  Simptfon 
V.  Applegate,  471. 

4.  Possession  of  Defendant  —  Landlord.  —  In  an  action  of  eject- 
ment, where  the  possession  is  held  by  tenants,  their  landlord  may  be 
joined  with  them  as  a  defendant.  —  Oakland  Gas  Light  Co.  v.  Dam- 
eron,   663. 

5.  Id.  —  Corporation  —  Evidence.  —  In  such  an  action,  evidence  that 
the  plaintiff  is  a  corporation  de  facto  is  admissible  to  establish 
the  existence  of  the  corporation  as  against  the  defendants.  —  Id. 

See  Judgment,  4,  5;  Pleadings,  8,  10. 

ELECTION. 

1.  Contest  —  Mistake  in  Ballot.  —  Under  the  circumstances  of  the 
case,  held,  that  the  obvious  intention  of  the  electors  to  vote  for  the 
contestant  for  a  certain  office  could  not  be  defeated  by  a  mistake 
of  the  printer  in  the  description  of  the  office  in  the  ballots. — Inglis 
v.  Shepherd,  469. 

2.  Contest  —  Illegal  Ballot.  —  The  court  below  rejected  a  ballot 
which  did  not  conform  in  length  and  other  minor  respects  to  sec- 
tion 1191  of  the  Political  Code.  The  ballot  was  only  about  eight 
inches  and  a  half  in  length.  Held,  that  the  ballot  was  properly 
rejected.  —  Reynolds  v.  Snow,  497. 

3.  Erasure.  —  In  certain  ballots  the  voters  had  erased  with  lead  pencil 
marks  the  name  of  the  contestant  and  also  the  name  of  the  office  to 
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be  voted  for,  leaving  simply  the  number  indicating  its  order  on 
the  ballot,  and  opposite  this  number  and  erasure  had  written  the 
name  of  the  defendant.  Held^  that  these  ballots  were  properly 
counted  for  the  defendant.  —  Id. 

4.  Contest  —  Evidence  —  Baixots  —  Burden  of  Proof.  —  In  an  elec- 
tion contest  the  ballots  are  the  primary  and  best  evidence  of  the 
number  of  votes  received  by  any  candidate,  provided  they  have  not 
in  any  way  been  tampered  with;  and  the  burden  of  proof  is  upon 
the  contestant  to  show  that  fact.  —  Coglan  v.  Beard,  303. 

5.  Id.  —  Custody  of  Baixots  by  Contestant.  —  The  ballots  are  not 
inadmissible  in  evidence  by  reason  of  the  fact  that  for  a  short  time 
they  were  in  the  possession  of  the  contestant  as  de  facto  county 
clerk.  —  Id, 

6.  Id.  —  Statement  of  Count  on  one  Trial  as  Evidence  on  Sec- 
ond Trial.  —  A  tabulated  statement  showing  the  result  of  the  count 
by  the  judge  on  one  trial  is  admissible  in  evidence  on  a  subsequent 
trial  for  the  purpose  of  showing  whether  or  not  the  ballots  had 
been  tampered  with  between  the  dates  of  the  trials.  —  Id. 

7.  Members  of  Congress  —  Effect  of  Certain  Statutes  —  Proc- 
lamation BY  the  Governor.  —  The  relators  claimed  to  have  been 
elected  representatives  in  Congress  at  the  general  election  in  1884. 
Their  claim  was  based  on  the  alleged  invalidity  of  the  Act  of 
March  13,  1883,  dividing  the  State  into  congressional  districts,  and 
repealing  all  acts  in  conflict  therewith.  Only  a  few  votes  were 
received  by  them,  and  these  were  cast  in  pursuance  of  the  Act  of 
March  30,  1872,  relating  to  the  same  subject  as  the  Act  of  1883, 
and  within  the  repealing  clause  of  the  latter  act.  No  proclama- 
tion was  issued  by  the  governor  for  an  election  in  accordance  with 
the  Act  of  1872.  Held,  that  the  claim  of  the  relators,  conceding 
the  invalidity  of  the  Act  of  1883,  could  not  be  sustained.  —  People 
ex  rel.  Lever  son  v,  Thompson,  627. 

See  Corporations,  1-3;  Justices'  Courts. 

EMINEXT  DOMAIN. 

1.  Water  Company  —  Keservoir.  —  A  corporation  organized  and  ex- 
isting under  the  laws  of  the  State  for  the  purpose  of  supplying 
the  inhabitants  of  an  incorporated  city  with  pure  fresh  water,  may 
exercise  the  right  of  eminent  domain  for  the  acquisition  of  land 
needed  as  a  reservoir  in  connection  with  the  purposes  of  its  incor- 
poration.—  Lake  Pleasanton  Water  Co.  v.  Contra  Costa  Water  Co., 
659. 

2.  Id.  —  Prior  Appropriation  —  Pleading.  —  In  an  action  to  condemn 
land  for  a  public  use,  the  complaint  alleged  that  the  defendant  was 
a  corporation  organized  under  the  laws  of  the  State  for  a  purpose 
similar  to  that  of  the  plaintiff,  and  that  it  was  the  owner  of  the 
land  sought  lo  be  condemned.  Hcld^  that  inasmuch  as  the  complaint 
contained  no  averment  that  the  land  in  question  had  been  appro- 
priated to  a  public  use,  it  was  sufficient  on  demurrer  without 
alleging  that  the  land  was  required  for  a  more  necessary  public 
use.  —  Id. 

3.  Railroad  —  Eight  of  Way.  —  In  a  proceeding  to  condemn  land  a 
railroad  corporation,  under  section  465  of  the  Civil  Code,  has  power 
to  acquire  a  right  of  way  in  accordance  with  the  most  advan- 
tageous route  for  its  road;  and  the  taking  for  such  purpose  is  not 
rendered  unnecessary  by  the  fact  that  it  had  previously  purchased 
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a  less  advantageous  right  of  way  over  the  land  of  the  defendant.  •— 
Eel  River  and  Eureka  Railroad  Company  v.  Field,  429. 

4.  Raiijkoads — Right  of  Way  —  Joinder  of  Pboceedinqs.  —  Under 
section  1244  of  the  Code  of  Ci\'il  Procedure  a  proceeding  by  a  rail- 
road corporation  to  acquire  a  right  of  way  across  the  right  of  way 
of  another  railroad  company,  and  a  proceeding  to  acquire  .a  right 
of  way  over  lands  which  the  defendant  owns  in  fee,  may  be  united. 
—  California  Southern  Railroad  Company  v.  Southern  Pacific  RaU- 
road  Company,  69. 

6.  Id.  —  Pleading  —  Allegation  of  Termini  of  Roirns.  —  The  com- 
plaint, after  stating  the  general  route  of  the  proposed  road,  alleged 
that  the  termini  were  to  be  National  City  and  "  a  connection  with 
the  Atlantic  and  Pacific  Railroad  Company  at  or  near  the  thirty- 
fourth  parallel  of  north  latitude  in  the  State  of  California."  Held, 
that  the  termini  were  alleged  with  sufficient  certainty.  —  Id. 

6.  Id.  —  Improvements  —  When  not  Included  in  Compensation.  — 
The  value  of  improvements  erected  by  the  plaintiff  on  the  land  sought 
to  be  condemned,  with  the  consent  of  the  defendant,  must  not  be 
considered  in  determining  the  compensation  to  be  awarded  for  the 
land.  — /d. 

7.  Id.  —  Manner  of  Crossing  —  Question  for  Jury.  —  The  question 
whether  the  manner  of  crossing  is  compatible  with  the  greatest  pub- 
lic benefit  and  least  private  injury,  is  one  of  fact  to  be  determined 
with  reference  to  the  circumstances  of  the  case.  —  Id. 

8.  Id.  —  Verdict  —  New  Trial  —  Jury.  —  So  far  as  the  value  of  the 
property  to  be  taken  is  concerned,  the  verdict  of  the  jury  is  con- 
clusive, although  perhaps  a  new  trial  may  be  allowed  by  the  court. 
All  other  issues  of  fact  may  be  submitted  to  the  jury.  —  Id, 

9.  Id.  —  Judgment  —  Signature  hy  Judge  —  Entry.  —  The  judgment 
need  not  be  signed  by  the  judge.  The  presumption  is  that  the  judg- 
ment as  entered  by  the  clerk  was  authorized.  —  Id. 

10.  Id.  —  Final  Judgment  —  Final  Order  of  Condemnation  —  Ap- 
peal.—  In  such  proceedings  the  judgment  on  the  assessment  of 
damages,  and  adjudicating  that  the  use  is  public,  the  taking  neces- 
sary, etc.,  is  the  final  judgment;  the  final  order  of  condemnation 
is  a  special  order  made  after  final  judgment,  and  an  appeal  there- 
from must  be  taken  within  sixty  days  after  its  entry.  —  Id. 

11.  Id.  —  Complaint  —  Value  op  Property.  —  The  complaint  need  not 
allege  tlie  value  of  the  property  sought  to  be  condemned.  —  Id. 

12.  Id.  —  Cost  of  Fences  —  When  not  an  Element  of  Damage.  —  In 
the  absence  of  circumstances  making  the  cost  of  fences  an  element 
of  damage,  the  provisions  of  the  statute  imposing  on  a  railroad 
company  the  duty  of  fencing  its  road  or  to  pay  for  fencing,  do 
not  affect  the  question  as  to  the  compensation  to  be  paid  for  taking 
the  land  or  imposing  an  easement  upon  it.  —  Id, 

ENCLOSURE,    See  Ejectment,  1. 

EQUALIZATION.     See  Constitutional  Law,  2;  Taxation,  10. 

EQUITY.  See  Bona  Fide  Purchaser;  Cancellation;  Corporations, 
2;  Divorce,  1,  2;  Ejectment,  2;  Injunction;  Judgment,  9; 
Mistake;  Nuisance,  4;  Pleadings,  10,  11;  Quieting  Titix; 
Trust. 

ERASURE.    See  Election,  3. 
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ESCHEATED  ESTATE.    See  Aliens. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Citation  —  Service  by  Pubucation.  —  A  citation  in  probate  pro- 
ceedings must  be  served  in  the  same  manner  as  a  summons  in  a  civil 
action,  and  where  the  person  to  be  served  has  departed  from  the 
State,  service  may  be  made  by  publication.  —  Aahurat  v.  Foun- 
tain, 18. 

2.  Action  by  Pebsonal  Representatu'e  —  Deflj^dant  may  Testify. 

—  In  an  action  by  the  personal  representative  of  a  deceased  person 
to  enforce  a  demand  due  the  estate  of  the  decedent,  the  defendant 
is  a  competent  witness  as  to  transactions  between  himself  and  the 
decedent.  —  McOregor  v.  Donelly,  149. 

3.  Account  —  Settlement.  —  An  administrator  having  presented  his 
first  annual  account  to  the  court,  and  ponding  its  settlement,  hav- 
ing filed  a  second  account,  the  court,  Ending  the  first  so  defective 
that  it  could  not  properly  be  passed  upon,  ordered  the  administrator 
to  file  one  account  which  should  be  full  and  complete  up  to  the 
date  of  its  rendition.    Eeldy  that  the  action  of  the  court  was  proper. 

—  Eirschfeld  v.  Cross,  661. 

4.  Unauthobized  Appbopriation  by  Aomtnistbatob  —  Claim  against 
Estate.  —  An  unauthorized  appropriation  by  an  administrator  of 
the  funds  of  the  estate  cannot  be  made  the  basis  of  a  claim  by  him 
against  the  estate.  —  Estate  of  Hill,  23S. 

6.  Id.  —  Administbator  cannot  act  upon  Individual  Claim.  —  An 
administrator  who  is  personally  interested  in  a  claim  against  the 
estate  is  disqualified  from  acting  upon  it.  —  Id, 

6.  Id.  —  Minor  Heirs  —  Consent  of  Attorney  to  Payment  of  Claim 

—  Estoppel.  —  The  consent  of  an  attorney  appointed  by  the  court 
to  represent  minor  heirs,  to  a  sale  of  real  property  for  the  i   . 
pose  of  paying  a  claim   against  the  estate,  does   not   estop  such 
heirs  from  afterwards  questioning  the  correctness  of  the  claim  upon 
an  accounting  by  the  administrator.  —  Id, 

7.  Presentation  of  Claims  not  Due.  —  All  claims  against  the  estate 
of  a  deceased  person,  whether  due  or  not,  stand  upon  the  same 
footing  as  to  the  time  of  presenting  the  same  for  allowance.  —  Es- 
tate of  Stcain,  637. 

8.  Id.  —  Defective  Verification.  —  The  allowance  of  certain  claims 
defectively  verified  sustained  in  a  subsequent  contest  by  the  heirs. 
— /d. 

9.  Id.  —  Account  Stated.  —  A  balance  struck  upon  an  account  may 
be  presented  as  a  claim  against  an  estate  without  specifying  the 
items  or  particulars  of  the  account.  —  /d. 

10.  Id.  —  Allowance  —  Burden  of  Proof.  —  Where  claims  have  been 
allowed  as  presented,  the  presumption  is  that  they  were  allowed 
upon  vouchers. and  proofs  satisfactory  to  the  administrator  and  the 
court,  and  although  the  heirs  may  contest  the  allowance,  the  burden 
of  proof  is  cast  upon  them.  —  Id. 

11.  Presentation  of  Claims.  —  Only  such  claims  are  required  to  be 
presented  to  the  personal  representative  of  a  deceased  person  as 
when  allowed  will  rank  among  the  acknowledged  debts  of  the  estate 
to  be  paid  in  due  course  of  administration.  —  Hihemia  Savings  and 
Loan  Society  v.  Conlin,  178. 

12.  Id.  —  Mortgage  to  Secure  Debt  of  Another  —  Statute  of  Lim- 
itations. —  Where  a  mortgage  is  given  to  secure  the  debt  of  a 
third  person,  and  the  mortgagor  afterwards  dies,  the  claim  arising 
on  the  mortgage  is  not  required  to  be  aresented  to  his  personal  rep- 
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resentative,  nor  will  its  presentation  and  allowance  affect  the  run- 
ning of  the  Statute  of  Limitations  against  the  mortgage.  —  Id. 

13.  Id.  —  Accruing  of  Cause  of  Action.  —  The  doctrine  of  Tj^nan  v. 
Walker,  35  Cal.  634,  that  the  accruing  of  the  cause  of  action  and 
the  running  of  the  Statute  of  Limitations  do  not  depend  upon  the 
existence  of  a  person  competent  to  sue,  applied  to  the  present  case, 
the  mortgagor  having  died  before  the  mortgage  debt  became  due. 
—  Id, 

14.  Rejection  of  Claim  —  Statute  of  Limitations.  —  The  period  of 
three  months  within  which  an  action  upon  a  rejected  claim  against 
the  estate  of  a  deceased  person  must  be  brought  under  section  1498 
of  the  Code  of  Civil  Procedure  does  not  commence  to  run  until  the 
actual  rejection  of  the  claim  by  an  indorsement  to  that  effect. — 
Bank  of  Ukiah  v.  Shoemake,  147. 

15.  Family  Allowance  —  When  Properly  Refused.  —  An  order  refus- 
ing a  family  allowance  to  the  widow  and  children  of  deceased  to 
whom  a  homestead  consisting  of  farming  land,  and  also  some  per- 
sonal property,  had  already  been  set  apart,  will  not  be  reversed 
where  the  petition  for  such  allowance  contains  no  statement  that 
the  proceeds  of  the  farm  are  insufficient.  —  Estate  of  Luther,  319. 

16.  Additional  Family  Allowance.  —  Where  the  family  allowance 
previously  granted  to  the  widow  of  a  decease  i  person  for  a  lim- 
ited period  has  been  exhausted,  the  estate  being  solvent,  she  is 
entitled  to  such  further  allowance  as  i:i  necessary  for  her  main- 
tenance during  the  progress  of  the  settlement  of  the  estate.  —  Estate 
of  Roberta,  349. 

17.  Action  to  Recover  Distributive  Share  —  Defendant  Individ- 
ually Liable.  —  An  action  to  recover  the  amount  distributed  to  the 
plaintiff  by  the  decree  of  distribution  in  the  estate  of  a  decedent 
should  be  brought  against  the  defendant  individually,  and  not  in 
his  representative  capacity.  —  Melone  v.  Davis,  279. 

18.  Id.  —  Demand  Need  not  be  Alleged.  —  In  such  an  action  the  com- 
plaint need  not  allege  a  demand  on  the  defendant  as  executor  or  ad- 
ministrator.    The  action  itself  is  a  sufficient  demand.  —  Id, 

19.  Id.  —  Interest -— Taxes.  —  An  administrator  who  neglects  to  pay 
over  to  a  distributee  the  amount  awarded  him  by  the  decree  of 
distribution,  is  liable  for  legal  interest  thereon  from  the  time  pay- 
ment was  ordered,  and  is  not  entitled  to  reimbursement  for  taxes 
subsequently  paid  by  him  on  the  distributive  share.  —  Id. 

20.  Fraudulent  Sale  of  Land  by  Executor.  —  Under  section  1572  of 
the  Code  of  Civil  Procedure,  one  having  an  estate  of  inheritance 
in  land  fraudulently  sold  by  an  executor  or  administrator,  may 
maintain  an  action  against  him  to  recover  double  the  value  of  the 
land  sold;  but  that  section  does  not  authorize  an  action  against 
the  sureties  on  his  official  bond.  —  Weihe  v.  Statham,  245. 

21.  Id.  —  Neglect  of  Executor  in  Relation  to  Sale  —  Action  to 
Recover  for  —  Actual  Damage  —  Pleadings.  —  In  an  action  un- 
der section  1571  of  the  Code  of  Civil  Procedure,  to  recover  on  the 
bond  of  an  executor  or  administrator,  for  his  neglect  or  miscon- 
duct in  the  proceedings  in  relation  to  a  sale  of  the  real  estate  of 
the  deceased,  the  complaint  must  show  that  the  plaintiff  has  been 
actually  damaged  by  the  sale;  and  where  the  complaint  contains 
no  averments  with  respect  to  any  proceedings  in  the  Probate  Court 
subsequent  to  the  confirmation  of  the  sale,  and  affirmatively  shows 
that  the  land  was  sold   for  its  full  value,  no  damage  is  alleged, 
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ESTATES  OF  DECEASED  PERSONS  (Continued). 

and  the  plaintiff  will  be  left  to  his  remedy  in  the  Probate  Court. 

—  Id, 

22.   Payment  op  Unlawful  Claim  —  Action  on  Bond  —  Accounting. 

—  The  heirs  of  an  intestate  cannot  maintain  an  action  on  the  bond 
of  an  administrator  to  recover  for  a  misappropriation  of  the  funds 
of  the  estate  until  after  an  accounting  has  been  had  in  the  Probate 
Court,  and  the  administrator  has  refused  to  pay  the  amount  ad- 
judged against  him.  —  Weihe  v.  8tatham,  84. 

See  Aliens  ;  Appeal,  1 ;  Associations  ;  Subbttship,  4,  5 ;  Trust, 
1,  6;  Will. 

ESTOPPEL. 

Pleading.  —  A  former  recovery  by  the  plaintiff  operates  by  way  of 
estoppel  on  the  defendant,  and  cannot  properly  be  pleaded.  —  Wix- 
son  V.  Devine,  341. 

See  Boundaries;  Corporations,  7;  Estates  of  Deceased  Per- 
sons, 6;  Sale,  5. 

EVIDENCE. 

1.  Objection  to  Admissibility  —  Appeal.  —  An  objection  to  the  ad- 
missibility of  evidence  if  not  made  on  the  trial,  cannot  be  raised 
for  the  first  time  in  the  Supreme  Court.  —  Scott  v.  Sierra  Lumber 
Co.,  71. 

2.  Knowledge  of  the  Court  —  United  States  Survey  —  Area  of 
Quarter  Section.  —  The  court  will  take  judicial  notice  of  the  in- 
tended area  of  a  quarter  section  under  the  system  adopted  by  the 
United  States  for  surveying  and  marking  out  its  public  lands;  and 
whenever  a  claim  is  made  that  a  quarter  section  contains  a  greater 
area,  afBrmative  proof  must  be  produced  that  the  lines  were  so  run 
upon  the  ground  as  to  include  such  greater  area.  —  Quinn  v.  Wind- 
miller,  461. 

3.  Capacity  to  Contract  —  Opinion  of  Witnesses.  —  The  issue  pre- 
sented to  the  jury  for  their  determination  was  whether  or  not  a 
deceased  person  had  in  his  lifetime  been  in  such  a  state  of  mind 
as  to  have  been  unduly  influenced  to  make  the  contract  in  suit 
by  the  plaintiff,  who  claimed  and  was  believed  by  the  deceased  to  be 
a  spiritual  medium.  Held,  that  the  opinion  of  witnesses  as  to  the 
capacity  of  the  deceased  to  make  contracts  with  those  whom  he 
believed  to  be  mediums  was  inadmissible  in  evidence.  —  Conner  v. 
Stanley,  315. 

4.  Value  of  Land  —  Opinion  of  Witness.  —  A  witness  called  upon  to 
give  an  opinion  as  to  the  value  of  land  must  lay  a  proper  founda- 
tion by  showing  that  he  possesses  the  means  to  form  an  intelligent 
opinion;  but  it  is  not  essential  that  his  knowledge  should  be  de- 
rived from  any  peculiar  skill  in  a  particular  pursuit  or  branch  of 
business  or  department  of  science.  —  Reed  v.  Drais,  491. 

6.  Opinion  of  Judge.  —  A  paper  which  purports  to  be  the  opinion 
of  the  judge  in  a  former  action  between  the  same  parties,  but  is 
not  signed  by  the  judge  or  authenticated  in  any  way,  is  not  ad- 
missible in  evidence  in  connection  with  the  judgment  roll  in  that 
action.  —  Wixson  v.  Dcvine,  341. 

6.  Medical  Works.  —  In  an  action  to  recover  damages  for  personal 
injuries,  a  medical  book,  although  proved  to  be  of  standard  au- 
LXVII.    CAL. — 44 
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EVIDENCE  (Continued). 

thority,  is  not  admissible  in  evidence  to  prove  the  nature  and 
probable  effect  of  the  injuries.  —  Oallagher  v.  Market  Street  Bailtcay 
Company  of  San  Francisco,  13. 

7.  Id.  —  The  books  to  which  a  medical  expert  refers  cannot  be  re- 
sorted to  in  order  to  support  his  testimony,  but  they  may  be  used 
to  contradict  or  discredit  him.  —  Id. 

8.  Statements  of  a  Deceased  Person  against  his  Interest.  —  In 
an  action  to  cancel  a  deed  made  by  a  son  just  before  his  death  to  his 
father,  and  to  quiet  the  title  of  the  son^s  estate  to  the  lands  pur- 
porting to  be  conveyed  thereby,  one  of  the  issues  was  whether  or 
not  the  son  had  acquired  these  lands  by  a  previous  conveyance  from 
his  father  without  consideration,  and  as  trustee  for  the  latter  to  re- 
convey  them  when  requested  so  to  do.  In  connection  with  this  issue, 
it  was  shown  by  the  plaintiff  that  a  bill  of  sale  of  certain  personal 
property  was  given  by  the  father  to  the  son  at  the  time  of  the 
alleged  conveyance  from  him  to  his  son,  and  that  a  second  bill  of 
sale  of  the  same  property  was  given  by  the  son  to  the  father  at 
the  time  of  the  deed  of  conveyance  sought  to  be  cancelled,  and 
that  these  two  bills  of  sale  were  so  intimately  connected  with  the 
conveyances  as  to  form  substantially  parts  of  the  same  transaction. 
Held,  that  statements  by  the  son  at  the  time  as  to  the  consid- 
eration for  the  first  bill  of  sale  were  admissible  on  behalf  of  the 
defendant.  —  Ewrria  v.  Harris,  465. 

9.  Declarations  of  Agent.  —  In  an  action  for  the  specific  perform- 
ance of  a  parol  agreement  entered  into  by  an  agent  on  behalf  of  his 
principal,  declarations  by  such  agent  a  year  or  two  after  the  eon- 
summation  of  the  agreement  with  respect  to  the  terms  thereof  are 
inadmissible  against  his  principal.  —  Clunie  v.  /Sacramento  Lumber 
Company,  313. 

10.  Impeachment  of  Witness.  —  Affidavits  or  letters  of  a  witness 
which  tend,  although  in  a  slight  degree,  to  contradict  his  testi- 
mony, are  admissible  for  that  purpose.  —  Empire  O.  M.  Co.  y. 
Bonanza  0,  M,  Co.,  406. 

11.  Impeachment  of  Witness  —  Attempt  at  Bribery.  —  Where  a  wit- 
ness has  testified  to  matters  material  to  the  issues,  the  party 
against  whom  he  has  testified  may  on  cross-examination  show  that 
the  witness  is  hostile  to  or  prejudiced  against  him,  and  to  that 
end  may  lay  the  foundation  for  showing  that  the  witness  has  at- 
tempted to  buy  or  bribe  other  witnesses;  but  this  can  only  be 
done  when  the  witness  has  testified  to  material  matters.  —  Luhrs 
V.  Kelly,  289. 

12.  Disbursement.  —  In  an  action  at  law  or  in  equity,  if  the  plain- 
tiff offers  evidence  tending  to  show  that  the  defendant  has  received 
moneys  growing  out  of  their  adventures,  whether  as  joint  owners 
or  as  copartners,  the  defendant  will  be  entitled  to  show  that  such 
moneys  have  been  disbursed  in  the  due  course  of  the  business. — 
Fisher  v.  Siceet,  228. 

See  Appeal,  10;  Attachment,  2,  3;  Attorneys  at  Law,  2,  4,  6; 
Bona  Fide  Purchaser;  Cancellation,  2;  Corporations,  5,  6; 
Criminal  Law,  4,  5,  9,  13,  14,  18,  24;  Deed,  7,  10,  11;  Di- 
vorce, 5;  Ejectment,  1,  3,  6;  Election,  3-6;  Estates  of 
Deceased  Persons,  2,  10;  Forcible  Detainer;  Homestead,  4; 
Instructions,  4,  6;  Jury  and  Jurors,  2;  Libel,  1;  Married 
Women,  4-6;  Mines  and  Mining,  9;  Mistake;  Negligence, 
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3,  6-8;  New  Trial,  2,  3,  5-7,  13;  Sale,  4;  Slandeb;  Swamp 

AND    OVEBFLOWED    LANDS,    4;    TrUST,    5;    VENDOR    AND    VeNDEE, 

1-3;  Verdict,  1;  Water  and  Water  Rights,  4,  5,  8;  Will, 
4-6;  Witness. 

EXCEPTIONS.    See  Bill  or  Exceptions. 

EXECUTION. 

1.  Exemption  from  a  Personal  Privilege.  —  Exemption  of  property 
from  execution  is  a  personal  privilege  which  may  be  claimed  or 
waived  at  the  option  of  the  debtor.  —  Keybera  v,  JU  cComber,  395. 

2.  Id.  —  How  and  when  must  be  Claimed.  —  Where  a  debtor  has 
more  property  of  a  particular  kind  than  is  exempt  from  execution, 
and  a  writ  is  levied  upon  a  portion  thereof,  leaving  as  much  as  the 
law  exempts,  and  thereafter  the  debtor  claim?  as  exempt  a  portion 
of  the  property  levied  upon,  the  residue  in  the  hands  of  the  officer 
being  insufficient  to  satisfy  tne  writ,  the  debtor  to  make  good  his 
claim  of  exemption  must  offer  to  surrender  to  the  officer  the  other 
property  of  the  same  general  kind  subject  to  execution,  or  so  much 
as  may  be  necessary  to  satisfy  the  writ,  and  failing  to  do  so  he  is 
not  entitled  to  recover  against  the  officer  for  an  unlawful  seizure. 
— /d. 

3.  Execution  Sale  —  Title  of  Purchaser  —  Return  of  Sheriff  — 
Relation  —  Priority.  —  On  a  sale  of  land  under  an  execution,  the 
title  of  the  purchaser  does  not  depend  on  the  sheriff's  return  to  the 
writ.  The  title  relates  back  to  and  takes  priority  from  the  date 
of  the  judgment  lien,  and  not  from  the  date  of  any  real  or  pre- 
tended statutory  levy.  —  Hibberd  v.  Smith,  547. 

See  Appeal,  5,  7;  Suretyship,  1.  2. 

EXECUTORS  AND  ADMINISTRATORS.    See  Asboclationb;  Estatbs 
OF  Deceased  Persons. 

EXEMPTION.    See  Execution,  1,  2. 

FALSE  REPRESENTATIONS.    See  Insurance,  6,  7. 

FAMILY  ALLOWANCE.    See  Estates  of  Deceased  Persons,  15,  16. 

FENCES. 

1.  Acts  in  Relation  Thereto.  —  The  Acts  of  April  27,  1855,  and 
April  3,  1860,  concerning  lawful  fences,  are  continued  in  force  under 
section  19  of  the  Political  Code,  and  consequently  the  counties  to 
which  they  apply  are  not  subject  to  the  provisions  of  section  841 
of  the  Civil  Code.  — Meade  v.  Watson,  591. 

2.  Id.  —  What  Constitutes.  —  A  fence  which  is  good,  strong,  sub- 
stantial, and  built  of  stone,  forming  a  perfect  enclosure,  and  suffi- 
cient to  turn  stock,  is  a  lawful  fence  within  the  meaning  of  the 
statute,  although  it  is  not  specifically  described  therein.  —  Id. 

3.  Id.  —  Division  Fence.  —  The  line  or  division  fences  provided  for  by 
the  statute  of  1860  must  b«  lawful  fences.  —  Id, 

4.  Id.  —  In  an  action  brought  under  the  statute  to  recover  one  half 
the  value  of  a  partition  fence,  and  to  foreclose  a  lien  therefor,  it  Is 
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FENCES   (Continued). 

not   necessary   for   the  plaintiff  to   show  that   other  fences   which 
have  been  adopted  by  the  defendant  in  completing  his  enclosure  are 
lawful  fences.  —  Id. 
See  BoL'NDAuiEs;  Ejectment,  1;  Eminent  Domain,  12. 

FINDINGS. 

1.  Sufficiency  of.  —  Findings  of  fact  need  not  follow  the  language  of 
the  pleadings.  If  the  truth  or  falsity  of  each  material  allegation 
not  admitted  can  be  deduced  from  the  findings,  the  requirements 
of  the  Code  are  complied  with.  —  Clary  v.  Hazliti,  236. 

2.  Admissions  in  Pleading.  —  No  findings  are  necessary  as  to  facts 
admitted  by  the  pleadings.  —  Taylor  v.  Central  Pacific  Railroad 
Company  J  615. 

3.  Facts  in  Issue  —  Admissions.  —  Findings  should  be  limited  to  the 
facts  put  in  issue  by  the  pleadings,  and  are  not  required  as  to  ad- 
mitted facts.  If,  however,  findings  are  made  upon  the  admitted 
facts,  they  must  be  in  harmony  with  such  facts.  —  Walker  v. 
Brem,  599. 

4.  Id.  —  The  findings  reviewed,  and  heldy  to  be  in  conflict  with  ad- 
missions in  the  answer.  —  Id, 

5.  Judgment  Entered  Without.  —  In  an  action  tried  by  the  court 
without  a  jury,  findings,  unless  waived,  are  necessary,  and  a  judg- 
ment entered  in  the  absence  of  findings  will  be  set  aside.  —  Savings 
and  Loan  Society  v.  Thorne,  53. 

6.  Id.  —  Waiver  —  Notice  of  New  Trial.  —  Findings  are  not  waived 
Dy  giving  a  notice  of  motion  for  a  new  trial.  —  Id. 

7.  Practice  —  Conclusion  of  Law.  —  A  direction  added  by  the  court 
to  its  findings  of  fact,  that  judgment  be  entered  in  accordance  with 
the  findings  in  favor  of  the  plaintiff  for  restitution  of  the  premises, 
and  for  his  costs  and  disbursements,  states  a  conclusion  of  law. — 
Murphy  v.  Snyder,  451. 

See  Bill  of  Exceptions,  1 ;  Ejectment,  2 ;  Judgment,  9 ;  Mines 
AND  Mining,  9;  New  Trial,  13,  14;  Pleadings,  3;  Statute  of 
Limitations,  1;  Vendor  and  Vendee,  1;  Water  and  Water 
Rights,  4,  8. 

FIRE.    See  Negligence,  3-8. 

FIRE  INSURANCE.    See  Insurance, 

FISHING  SCOW.    See  Insurance,  3. 

FORCIBLE  DETAINER. 

Possession  —  Lease  as  Evidence.  —  In  an  action  for  a  forcible  de- 
tainer, a  lease  to  the  plaintiff  under  which  he  had  formerly  been 
in  possession  of  the  land  in  controversy,  held,  admissible  in  evidence 
for  the  purpose  of  showing  the  extent  of  such  possession,  and  his 
right  to  possession  at  the  time  of  the  alleged  forcible  detainer. — 
Murphy  v.  Snyder,  451. 

FORECLOSURE.     See  Appeal,  5;   Mortgage,  5-7,  9,   10,  12;   Street 
Assessment. 

FORFEITURE.      See  Insurance,  8. 
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FRANCHISE.    See  Water  and  Wateb  Rights,  1. 

FRAUD. 

1.  Title  Obtained  by  —  Equitable  Reuef.  —  Certain  transactions  by 
which  the  title  to  real  property  had  been  acquired  were  set  aside  by 
the  court  below,  and  a  reconveyance  directed.  On  a  review  of  the 
evidence,  held,  that  the  relief  granted  was  proper.  —  Raynor  v. 
Mintzer,  159. 

2.  Id.  —  Parties  to  Action.  —  In  such  a  case,  the  participants  in  the 
fraud,  and  all  persons  claiming  an  interest  in  the  property  through 
or  by  means  of  the  transactions  in  question,  may  be  joined  as  parties 
defendant.  —  Id. 

3.  Id. — Pleading — Demubreb  fob  Misjoinder  of  Causes  of  Action. 
—  The  complaint  stated  a  variety  of  circumstances  differing  in  their 
nature,  but  connected  with  and  tending  to  establish  the  alleged 
fraud.  Heldf  that  the  complaint  was  not  demurrable  for  a  mis- 
joinder of  causes  of  action.  —  /d. 

4.  Judgment  —  When  Set  Aside  on  the  Gbound  of.  —  A  judgment 
at  law  will  be  set  aside  on  the  ground  of  fraud  only  when  the 
fraud  was  practiced  in  the  act  of  obtaining  the  judgment,  and  the 
party  against  whom  it  was  rendered  and  his  counsel  are  free  from 
negligence.  —  Zellcrbach  v.  Allenberg,  296, 

See  CoNVEBsioN;  Estates  of  Deceased  Pebsons,  20,  21;  Mort- 
gage, 3;  Tbust,  3. 

FRAUDULENT  CONVEYANCE.     See  Insolvencjy,  1. 

GRANTOR  AND  GRANTEE.     See  Deed. 

GROWING  CROPS.     See  Attachment,  1. 

GUARANTY.     See  Pleadings,  6;  Sale,  3. 

GUARDIAN  AND  WARD.     See  Jubisdiction. 

HABEAS  CORPUS.     See  Witness. 

HEIRS.     See  Quieting  Title,  1. 

HIGHWAY.     See  Navigable  Stbeam,  L 

HOMESTEAD. 

1.  Mabbied  Woman  —  Action  to  Recover  Possession  —  Adverse 
Possession  —  Statute  of  Limitations.  —  A  married  woman  may 
maintain  an  action  in  her  own  name  without  joining  her  husband 
to  recover  possession  of  the  homestead  property;  and  as  to  such 
property,  the  Statute  of  Limitations  will  run  against  her  in  favor 
of  an  adverse  possessor.  —  Mauldin  v.   Cox,  387. 

2.  Id.  —  Cannot  he  Held  Adversely  by  either  Husband  ob  Wife.  — 
During  coverture,  and  while  the  husband  remains  the  head  of  fam- 
ily, neither  party  to  the  marital  relation  can  hold  the  homestead 
adversely  to  the  other.  —  Id. 

3.  Id.  —  Lease  of  by  Husband  —  Tenant  Cannot  Hold  Advebsely 
to  Wife.  —  A  tenant  under  a  lease  of  the  homestead  executed  by 
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the  husband  without  the  concurrence  of  the  wife  is  estopped  during 
the  existence  of  the  term  from  asserting  an  adverse  possession 
against  either  the  husband  or  the  wife.  —  Id. 
4.  Id.  —  Evidence  —  Entby  undeb  Lease.  —  On  a  review  of  the  evi- 
dence, held,  that  the  acts  of  the  defendants,  subsequent  to  their 
entry  into  the  homestead  under  a  lease  from  the  husband,  were  not 
sufficient  to  indicate  to  the  wife  that  their  holding  was  adverse. 

—  /d. 

See  Mobtoage,  8. 

HUSBAND  AND  WIFE.    See  DivoBCS;  Homistbad;  Mabbied  Women. 
IMPEACHMENT   OF   WITNESS.    See   Evidence,   10,    11. 
IMPROVEMENTS.    See  Eminent  Domain,  6;  Taxation,  9. 
INDEMNITY.    See  Subettship,  1,  2. 
INFORMATION.    See  Cbiminal  Law,  1-4,  6,  7,  23. 
INHERITANCE.    See  Aliens. 

INJUNCTION. 

1.  Divebsion  of  Wateb  —  Damages  —  Joindbb  of  Causes  of  Action. 

—  The  plaintiffs  were  owners  in  severalty  of  certain  distinct  parcels 
of  land,  and  the  action  was  brought  to  restrain  the  defendant  from 
depriving  them  of  water  carried  by  various  ditches  to  their  re- 
spective lands,  and  to  recover  damages  sustained  by  reason  of  past 
diversions  of  the  water.  Held,  that  the  cause  of  action  of  damages 
was  several  as  to  each  of  the  plaintiffs,  and  that  it  could  not  be 
joined  with  the  cause  of  action  for  an  injunction,  which  was  common 
to  all  of  them.  —  Barham  v.  Hostettery  272. 

2.  Id.  —  Pleading  —  Complaint.  —  The  complaint  examined,  and  held 
to  be  ambiguous,  unintelligible,  and  uncertain.  —  Id, 

Sec  Appeal,  2;  Contempt,  1;  Navigable  Stbeam,  2;  Taxation, 
4;  Wateb  and  Wateb  Rights,  7. 

INSANITY.    See  Will,  6. 

INSOLVENCY. 

1,  Tbansfeb  of  Pbopertt  to  Creditor  —  Fraudulent  Conveyance.  — 
Neither  part  ii.,  title  iii.,  of  the  Civil  Code,  nor  the  Statute  of 
Frauds,  prevent  a  debtor,  admittedly  insolvent,  from  transferring 
his  property  directly  to  his  creditor,  either  absolutely  in  payment 
of  his  debt,  or  as  security  by  way  of  mortgage.  —  Wood  v.  Franks, 
32. 

2.  Involuntary  —  Jltwsdiction  over  Proceeding,  how  Acquibed  — 
Collateral  Attack. — The  court  obtains  jurisdiction  over  a  pro- 
ceeding in  involuntary  insolvency,  upon  the  filing  of  the  petition 
properly  signed  and  verified,  and  the  service  of  a  copy  thereof,  to- 
gether with  a  copy  of  the  order  to  show  cause,  on  the  debtor. 
For  errors  afterwards  committed,  its  proceedings  cannot  be  collat- 
erally assailed.  -—  Luhra  v.  Kelly,  289. 
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M.  Id.  —  Bond  of  Assignee  —  iNSUFncreircT  jn  Amount  of.  —  The 
assignment  in  such  a  proceeding  is  nut  coUaterally  assailable  by 
reason  of  the  fact  that  the  bond  filed  by  the  asbignee  and  approved 
by  the  court  was  for  a  less  amount  than  that  required  by  t^  order 
appointing  the  assignee.  —  Id. 

4.  Involuntary  —  Effect  of  Adjudication.  —  An  adjuiication  of  a 
debtor  to  be  an  involuntary  insolvent  is  a  decree  in  rem  %b  regards 
the  status  of  the  debtor.  —  Arnold  v.  Kahn,  472. 

6.  Id.  —  Order  to  Snow  Cause  —  Service  by  Publication  -Rights 
OF  Assignee.  —  The  notice  to  the  debtor  required  by  sectwn  \0  of 
the  Act  of  1880,  to  show  cause  why  he  should  not  be  adjudgetl  an 
involuntary  insolvent,  may  be  served  on  him  by  publication  with  vhe 
same  efTect,  so  far  as  the  rights  of  the  assignee  are  concerned,  as  if 
a  personal  service  had  been  made.  —  Id. 

6k  Discharge  —  Citizen  of  Another  State.  —  An  action  on  a  promis- 
sory note  which  does  not  specify  a  place  of  payment,  and  which 
was  executed  in  this  State  subsequently  to  the  enactment  of  the 
insolvent  law,  in  favor  of  one  who  was  and  continued  to  be  a 
resident  and  citizen  of  another  State,  is  not  barred  by  the  dis- 
charge of  the  maker  from  his  debts  under  that  law.  —  Rhodes  v. 
Borden,  7. 
See  Cbiminal  Law,  22,  23. 

INSTRUCTIONS. 

1.  Criuinal  Law  —  Failure  of  Jury  to  Hear.  —  The  failure  of  the 
jury  to  hear  instructions  given  them  by  the  court  is  to  be  remedied 
by  requesting  the  court  to  repeat  the  instructions  at  such  a  time 
and  under  such  circumstances  that  they  can  be  heard.  It  is  not  a 
ground  for  reversal  of  the  judgment  entered  on  the  verdict.  —  People 
V.  Price,  350. 

8.  Need  not  be  Repeated.  —  The  refusal  to  give  an  instruction  which 
has  already  been  given  in  substance  is  not  error. — BuUard  v. 
Stone,  477. 

3.  Id.  —  A  refusal  to  give  instructions  which  have  already  been  given 
in  substance  is  not  error.  —  Dufour  v.  C.  P,  R.  R.  Co.,  319. 

4.  Id.  —  Surrounding  Circumstances.  —  An  instruction  that  the  jury, 
in  case  they  find  for  the  plaintiff,  *'  must  take  into  consideration 
all  the  circumstances  surrounding  the  case,"  cannot  be  construed  as 
authorizing  them  to  consider  facts  not  embraced  in  the  pleadings  or 
evidence.  —  Id. 

6.  Criminal  Law  —  Immaterial  Error.  —  In  a  trial  for  murder,  an 
erroneous  instruction  to  the  effect  that  a  certain  act  would  con- 
stitute murder  in  the  second  degree,  whereas  it  might  amount  to 
manslaughter  only,  is  immaterial  if  the  defendant  is  convicted  of 
murder  in  the  first  degree.  —  People  v.  0*Nealj  378. 

6.  Id.  —  Defendant  as  a  Witness  on  His  Own  Behalf.  —  The  de- 
fendant having  testified  as  a  witness  on  his  own  behalf,  the  court 
instructed  the  jury  in  effect  that  in  determining  the  weight  to  be 
given  to  his  testimony,  they  must  consider  the  circumstances  under 
which  he  testified,  the  consequences  to  him  from  the  result  of  the 
trial,  and  all  the  inducements  and  temptations  which  would  or- 
dinarily influence  a  person  in  his  situation.  Held,  that  the  in- 
struction was  proper.  —  Id. 
See  Criminal  Law,  16,  20;  Water  and  Water  Rights,  6;  Wit- 
ness, 2. 
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INSURANCE. 

1.  Fire  Insurance  —  Policy  —  Application  —  Notice  to  Agent  — 
Insubeb  when  not  Bound  by.  —  A  policy  of  fire  insurance  ex- 
pressly exempted  the  insurer  from  being  bound  by  any  act  or  state- 
ment not  contained  in  the  application  for  or  indorsed  on  the  policy. 
Held,  that  notice  to  its  agent  as  to  a  matter  different  from  that 
contained  in  the  policy  and  application  did  not  bind  the  insurer.  — 
Enoa  V.  Sun  Insurance  Oompany,  621. 

2.  Id.  —  Conditions  of  Policy  —  How  Waived.  —  The  policy  further 
provided  that  nothing  less  than  a  distinct,  specific  agreement,  in- 
dorsed on  or  attached  to  the  policy,  should  be  construed  as  a  waiver 
of  any  printed  or  written  conditions  or  restrictions  therein.  Held, 
that  a  local  agent  of  the  insurer  could  not  waive  any  of  the  pro- 
visions of  the  policy,  except  in  the  mode  thus  provided  for.  —  Id, 

3.  Id.  —  Fishing  Scow  —  Building  —  Question  fob  Jury.  —  A  ques- 
tion involved  in  the  action  was  whether  or  not  the  property  insured, 
a  fishing  scow,  was  a  building  within  the  meaning  of  that  word  as 
used  in  the  policy.  Eeldy  that  the  question  was  one  of  fact  to  be 
determined  by  the  jury  from   all   the  surrounding  circumstances. 

—  Id. 

4.  Fire  Insurance  —  Policy  —  Condition  as  to  Watchman.  —  The 
property  insured  was  a  quartz  mill.  At  the  time  of  the  issuing  of 
the  policy  the  mill  was  in  operation,  but  afterwards  became  idle, 
and  so  continued  until  destroyed  by  fire.  One  of  the  conditions 
of  the  policy  was  that  the  insured  should  employ  a  watchman  to 
guard  the  premises  when  idle.  The  only  watchman  employed  was  a 
person  who  worked  during  the  day  and  slept  at  night  too  far  from 
the  mill  to  guard  it  against  fire.  The  mill  could  not  be  seen  from 
the  place  where  he  slept,  nor  did  he  know  of  the  fire  until  after  it 
occurred,  and  the  mill  was'  destroyed.  Held,  that  the  condition  had 
not  been  complied  with.  —  Wenzel  v.  Commercial  Insurance  Com- 
pany of  California,  438. 

6i  Id.  —  Change  op  Possession,  —  A  further  condition  of  the  policy 
was  that  if  any  change  should  take  place  in  the  possession  of  the 
property  without  the  written  consent  of  the  insurer,  the  policy 
should  be  void*  Held,  that  the  condition  was  violated  by  leasing 
the  property  and  surrendering  possession  to  the  lessee  without  such 
consent.  —  Id. 

6.  Fire  Insurance  —  Statement  in  Proofs  op  Loss  —  False  Rep- 
resentations BY  Insurer.  —  In  an  action  on  a  fire  insurance  policy, 
the  assured  is  not  bound  by  a  statement  made  by  him  in  his  proofs 
of  loss,  if  he  was  induced  to  make  such  statement  by  the  false  rep- 
resentations of  an  agent  of  the  insurer.  —  Cook  v.  Lion  Fire  Insur- 
ance Company,  368. 

7.  Insurance  Policy  —  Construction  —  False  Description.  —  In  a 
policy  of  fire  insurance,  a  portion  of  the  description  which  is  false 
will  be  disregarded,  where  enough  remains  to  identify  the  property. 

—  Hatch  V.  New  Zealand  Insurance  Company,  122. 

8.  Fire  Insurance  —  Waiver  of  Forfeiture.  —  In  an  action  upon  a 
policy  of  fire  insurance,  it  appeared  tliat  soon  after  the  occurrence 
of  the  fire  defendant  being  notified  of  the  fact,  directed  the  proofs 
to  be  made  out,  which  was  done,  and  subsequently  required  the 
plaintiff  to  present  witnesses  and  vouchers.  After  these  witnesses 
and  vouchers  had  been  examined  at  length,  the  defendant  said  the 
proofs  were  satisfactory,  instructed  the  plaintiff  to  make  out  formal 
proofs  of  loss,  and  said  that  the  money  would  be  paid  at  the  ex- 
piration of  the  sixty  days  allowed  by  the  policy  for  the  payment  of 
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the  loss.  Nothing  more  was  said  by  defendant  until  the  expiration 
of  that  period,  when,  in  response  to  a  demand  by  the  plaintiff  for 
the  money,  defendant  said  the  policy  had  been  avoided  by  a  breach 
of  its  conditions,  and  refused  to  pay.  The  defendant  had  full  knowl- 
edge of  all  the  facts  when,  after  the  examination  of  the  witnesses 
and  vouchers  it  expressed  its  satisfaction  with  the  proofs  and  prom- 
ised to  pay  the  money.  Heldf  that  these  acts  on  the  part  of  the 
defendant  constituted  a  waiver  of  any  forfeiture  by  the  plaintiff 
resulting  from  a  breach  of  the  conditions  of  the  policy.  —  Silverherg 
V.  Phenix  Insurance  Company ,  36. 
9.  Id.  —  Authority  of  Agent.  —  The  agents  of  the  defendant  were 
authorized,  there  being  no  provision  in  the  policy  to  the  contrary, 
to  modify  or  altogether  waive  a  condition  of  the  policy.  —  Id. 
10.  Fire  Insurance  —  Pleading.  —  The  complaint  in  an  action  on  a 
fire  insurance  policy  alleged  that  a  watchman  was  employed  by 
plaintiff  in  and  upon  the  premises  day  and  night,  and  um8  upon  the 
premises  at  the  time  of  the  fire.  The  answer  denied  that  a  watch- 
man was  in  and  upon  the  premises  day  and  night,  and  averred  that 
at  the  time  of  the  fire  no  watchman  was  in  and  upon  the  premises. 
Held,  that  the  denial  is  sufficient,  and  presents  an  issue  as  to 
whether  or  not  the  watchman  was  there.  —  Trojan  Mining  Company 
V.  The  Fireman's  Insurance  Company,  27. 
See  Mortgage,  12. 

INTENTION,     See  Criminal  Law,  16;  Deed,  1,  2,  6;  Mobtgaqs,  1. 

INTEREST. 

PnoMissoRT  Note  —  Interest  upon  Default  —  How  Computed. — 
Where  a  promissory  note  provides  that  in  case  of  non-payment  at 
maturity  it  shall  l)ear  interest  at  a  certain  rate  until  paid,  interest 
should  be  computed  upon  it  from  its  date  and  not  from  the  time 
of  default.  —  Main  v.  Casserly,  127. 

See  Estates  of  Deceased  Persons,  19;  Pawnbrokers;  Plead- 
ings, 1. 

JEOPARDY.    See  Once  in  Jeopardy. 

JOINT  DEBTORS. 

Proceedings  against  —  Amendment  of  Original  Pleadings.  —  Pro- 
ceedings under  siections  089  to  094  of  the  Code  of  Civil  Procedure,  for 
the  purpose  of  binding  a  partner  by  a  judgment  recovered  against 
his  copartner,  are  in  the  nature  of  an  action  upon  a  judgment; 
neither  the  pleadings  nor  the  judgment  in  the  original  action  can  be 
amended.  —  Waterman  v.  Lipman,  26. 

JUDGE.     See  New  Trial,  16. 

JUDGMENT. 

1.  On  Pleadings  —  Inconsistent  Defenses^ — Denials  and  Admis- 
sions. —  A  judgment  on  the  pleadings  is  not  authorized  if  the 
answer  deny  the  material  allegations  of  the  complaint,  although  in  a 
special  defense  separately  stated  the  allegations  formerly  denied 
are  admitted.  —  Botto  v.  Vandament,  332. 
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2.  Dismissal  of  Action  —  Death  of  Plaintiff  —  Substitution  of 
Personal  Repbesentative.  —  A  judgment  dismissing  an  action  for 
want  of  prosecution  is  not  void,  although  made  after  the  death  of 
the  plaintiff,  and  without  the  substitution  of  his  personal  represen- 
tative. —  Wallace  v.  Center,  133. 

3.  Setting  Aside  —  Absence  of  Attorney  —  Discretion.  —  It  is  not 
an  abuse  of  discretion  for  a  trial  court  to  set  aside  a  judgment  by 
default  rendered  in  the  absence  of  the  plaintiff  and  his  attorney, 
when  the  latter  resided  at  a  considerable  distance  from  the  place 
of  trial,  and  had  reason  to  believe  that  the  case  would  not  be 
tried  at  the  time  it  was  taken  up.  —  Cameron  v.  Carroll,  500. 

4.  Against  Defendant  Voluntarily  Appearing.  —  A  judgment  in  an 
action  of  ejectment  rendered  against  a  person  who  voluntarily  ap- 
peared therein  as  a  defendant,  is  not  void  so  as  to  be  collaterally  as- 
sailable, although  his  name  was  not  inserted  in  the  complaint  either 
originally  or  by  amendment,  and  no  order  of  the  court  granting  him 
leave  to  appear  in  or  defend  the  action,  or  to  file  an  answer,  is 
contained  in  the  record.  —  Tyrrell  v.  Baldwin,  1. 

5.  Death  of  Defendant  —  Purchases  Pendente  Lite  —  Ejectment. 

—  The  death  of  a  defendant  in  an  action  of  ejectment  after  his 
answer  was  filed  and  before  the  trial  does  not  render  a  judgment 
against  him  void  as  to  those  who  purchased  pendente  lite  his  inter- 
est in  the  demanded  premises.  —  Id. 

6.  Id.  —  Conclusiveness  of.  —  Where  several  judgments  have  been 
rendered  in  actions  between  the  same  parties  in  respect  to  the  same 
subject-matter,  the  judgment  last  in  point  of  time  is  conclusive. 

—  Id, 

7.  Former  Adjudication  —  Judgment  Record.  —  A  judicial  record  is 
not  conclusive  as  to  the  truth  of  any  allegations  which  were  not 
material  and  traversable;  but  as  to  all  those  which  were  material 
and  traversable,  the  judgment  is  conclusive  between  the  same  parties 
upon  the  same  matter.  —  Wisson  v.  Devine,  341. 

8.  Id.  —  Upon  comparison  of  the  judgment  roll  in  the  former  action 
with  the  pleadings  in  this,  held,  that  the  same  identical  question 
was  involved  and  was  finally  determined  in  the  former  action,  and 
should  not  again  be  litigated  between  the  same  parties.  —  Id. 

9.  Equity  —  General  Verdict  —  Findings.  —  No  judgment  can  be 
entered  on  a  general  verdict  rendered  by  a  jury  in  an  equity  case, 
and  a  judgment  thus  entered  will  be  reversed  for  a  failure  of  the 
court  to  find  upon  the  issues.  —  Learned  v.  Castle,  14. 

See  Amendment,  2;  Appeal,  3-5,  7,  8;  Claim  and  Delivery; 
Contempt,  2 ;  Deed,  6 ;  Divorce,  2,  3 ;  Eminent  Domain,  9,  10 ; 
Execution,  3;  Findings,  5,  7;  Fraud,  4;  Insolvency,  4;  In- 
structions, 1;  Joint  Debtors;  Justices'  Courts,  2-4;  Mines 
AND  Mining,  9;  Mortgage,  10,  12;  New  Trial,  13;  Partner- 
ship, 3 ;  Pleadings,  2 ;  Practice  ;  Street  Assessment,  1 ; 
Suretyship,  1,  2,  4,  5;  Taxation,  5;  Vendor  and  Vendee,  4; 
Verdict,  2. 

JUDICIAL  NOTICE.    See  Evidence,  2. 

JURISDICTION. 

Guardianship  —  Confuct.  —  A  petition  for  letters  of  guardianship  of 
a  minor  was  filed  in  the  Superior  ('ourt  of  the  city  and  county  of 
San  Francisco,  .statmg  that  the  minor  was  a  resident  of  such  city 
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and  c-oiinty.  but  was  temporarily  at  sciiool  in  Alameda  County.  A 
citation  was  issued  and  served  upon  all  the  parties  interested  re- 
quiring them  to  appear  and  show  cause  why  the  petition  should  not 
be  granted.  Before  the  day  fixed  for  the  return  of  the  citation,  one 
of  the  parties  on  whom  it  had  been  served  applied  to  the  Superior 
Court  of  Alameda  County  for  letters  of  guardianship  of  the  minor, 
which  were  issued  to  him,  the  fact  of  the  previous  application  not 
being  brought  to  t!ie  knowledge  of  the  court.  fleW,  that  as  the 
Superior  Court  of  the  city  and  county  of  San  Francisco  had  juris- 
diction to  hear  and  determine  the  question  of  the  residence  of  the 
minor,  the  need  of  a  guardian,  and  the  propriety  of  appointing 
the  petitioner,  it  could  not  be  deprived  of  this  jurisdiction  by  the 
subsequent  proceedings  in  the  Superior  Court  of  Alameda  County. — 
Guardianship  of  Danneker,  643. 
See  Attachment,  2;  Corpobations,  2;  Divorce,  1;  Insolvency, 
2;  Justices*  Courts,  2,  3,  9;  Pleadings,  2;  Taxation,  1. 

JURY  AND  JURORS. 

1.  Jury  Trial  —  When  Waived.  —  In  an  action  at  law,  a  jury  is 
waived,  if  on  the  day  set  for  the  trial  the  parties  appear,  and  a 
trial  is  had  before  the  court  without  objection.  —  Boston  Tunnel  Co. 
V.  McKenzie,  485. 

2.  Receiving  Evidence  out  of  Court.  —  A  jury  is  guilty  of  improper 
conduct  in  receiving  evidence  out  of  court.  —  Rodgers  v.  C.  P.  R.  R, 
Co,,  607. 

bee  Criminal  Law,  12;  Ejectment,  3;  Eminent  Domain,  7,  8; 
Instructions,  1,  4,  6;  Insurance,  3;  Mines  and  Mining,  6,  6; 
Mortgage,  3;  Will,  3;  Witness,  2,  3. 

JUSTICES'  COURTS. 

1.  Justices  op  the  Peace  —  Section  103  op  the  Act  op  April  1, 
1880,  Construed.  —  Section  103  of  the  Act  of  April  1,  1880,  amend- 
ing the  Code  of  Civil  'Procedure,  applies  to  justices  of  the  peace 
elected  at  the  general  State  election  of  1879,  as  well  as  to  those 
subsequently  elected.  —  Shearer  v.  City  of  Oakland^  633. 

2.  Judgment  —  Jurisdiction  Must  Affirmatively  Appear.  —  A  Jus- 
tice's Court  is  an  inferior  court,  and  a  party  relying  upon  or  claim- 
ing any  right  under  its  judgments  must  affirmatively  show  its  juris- 
diction.—  Keyhers  v.  Mcf^ombery  396. 

3.  Id.  —  Summons  —  Defective  Statement  in  —  Voidable  Judgment 
—  Default.  —  The  summons  in  an  action  in  a  Justice's  Court  for  a 
trespass  on  land  contained  a  statement  that  in  case  of  the  de- 
fendant's failure  to  answer,  *•  the  plaintiff  would  take  judgment 
for  the  amount  claimed  in  the  complaint."  Held,  that  a  judgment 
by  default  rendered  after  a  personal  service  on  the  defendant  was 
voidable  only  and  could  not  be  collaterally  attacked.  —  Id. 

4.  Appeal — Undertaking  —  Deposit.  —  Section  978  of  the  Code  of 
Civil  Procedure  authorizes  an  appellant  from  a  judgment  of  a  Jus- 
tice's Court  to  make  a  deposit  of  money  m  lieu  of  an  undertaking 
on  appeal.  Such  a  deposit  should  be  transmitted  to  the  clerk  of 
the  Superior  Court  as  security  on  the  appeal.  —  Mullen  v.  Hunt,  69. 

6.  Id.  —  Withdrawal  of  Deposit  —  Abandonment  of  Appeal.  — 
After  the  statutory  time  for  filing  an  undertaking  has  expired,  the 
appellant  cannot  withdraw   the  deposit  previously  made  by  him. 
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and  in  lieu  thereof  file  an  undertaking.     If  he  does  so,  it  will  be 
considered  an  abandonment  of  the  appeal.  —  Id. 

6.  Appeal  from  —  Undertaking  —  Justification  of  Sureties. — 
Wliere  the  sufficiency  of  the  sureties  upon  an  undertaking  on  ap- 
peal from  a  Justice's  Court  is  excepted  to,  the  appeal  cannot  be 
perfected  by  filing  a  new  undertaking  without  notice  to  the  adverse 
party. —  Wood  v.  Superior  Court,  115. 

7.  Practice  —  Appeal  from  —  Notice  —  Proof  of  Service.  —  Where 
the  record  of  a  case  on  appeal  from  a  Justice's  Court  is  silent  as  to 
service  of  the  notice  of  appeal,  the  fact  of  service  may  be  proved 
by  an  affidavit  filed  pending  a  motion  to  dismiss  the  appeal  on  that 
ground.  —  Dalzell  v.  Superior  Court,  453. 

8.  Id.  —  Attorney  Absent  from  his  Office.  —  An  affidavit  of  service 
w^hich  states  that  a  notice  was  served  on  the  attorney  for  the  re- 
spondent by  leaving  it  on  the  desk  of  the  attorney  in  the  front 
room  of  his  law  office  between  the  hours  of  8  in  the  morning  and 
6  in  the  afternoon,  and  that  there  was  no  person  in  said  front  roorth 
at  the  time,  is  sufficient  to  show  constructive  service  of  the  notice 
upon  tlie  attorney  during  his  absence  from  his  office.  —  Id, 

9.  Id.  —  Jurisdiction.  —  Service  of  notice  of  an  appeal  is  a  jurisdic- 
tional fact,  and  if  such  service  has  not  been  made  within  the 
statutory  time  and  according  to  the  requirements  of  the  statute,  the 
appellate  court  derives  no  jurisdiction  of  the  case.  —  Id. 

See  Appeal,  4 ;  Arrest. 

JUSTIFICATION.     See  Attachment,  2. 

LAND.    See  Corporations,  12;  Possession;  Public  Lands;  Statute 
OP  Frauds,  2-4;  Swamp  and  Overflowed  Lands. 

LANDLORD  AND  TENANT.     See  Ejectment,  4;  Homestead,  3,  4; 
Lease;  Taxation,  9. 

LARCENY.    See  Criminal  Law,  9,  10. 

LAUNDRIES.    See  Constitutional  Law,  1. 

LEASE. 

Contract  for  —  Payment  of  Rent  —  Cancellation.  —  An  entry 
under  a  written  contract  for  a  lease  for  a  stated  term,  and  at  a 
specified  rent,  and  the  payment  and  receipt  of  the  rent,  constitute 
a  valid  lease  between  the  parties  for  the  term  and  at  the  rental 
specified.  Neither  party  can  subsequently  cancel  the  contract  with- 
out the  consent  of  the  other.  —  Cheney  v.  Xeicherry  d  Co.,  125. 
See  Ejectment,  2;  Forcible  Detainer;  Homestead,  3,  4. 

LEVY.    See  Attachment,  2. 

LIBEL. 

1.  Evidence  —  Damage.  —  In  an  action  for  libel,  where  the  complaint 
contains  no  averment  of  special  damage,  it  is  error  to  permit  a 
witness  to  state  his  opinion  as  to  the  amount  of  damage  the  plain- 
tiff has  sustained.  —  Fleming  v.  Alheck,  226. 
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LIBEL  (Continued). 

2.  Id.  —  Part  of  Pubucation  not  Libelous  Peb  se.  —  Where  the  al- 
leged libel  consists  of  two  distinct  parts,  one  of  which  is  not  libelous 
per  aCf  this  part  should  be  distinguished  from  that  which  is  li- 
belous. —  Id. 

LICENSE.     See  Taxation,  6,  8. 

LIEN.    See  Logger's  Lien;   Mortgage. 

LIMITATIONS  OF  ACTIONS.    See  Statute  of  Limitations. 

LOCATION.     See  Mines  and  Mining,  3,  6-9. 

LOGGER'S  LIEN. 

Action  to  Enforce — Complaint. — In  an  action  to  enforce  a  logger's 
lien,  under  the  Act  of  March  30,  1878,  as  amended  by  the  Act  of 
April  12,  1880,  the  complaint  must  allege  that  something  was  due 
from  the  defendants  to  ihe  original  contractor  when  the  lien  of  the 
plaintifT  was  filed,  or  ihat  the  defendant  was  notified  or  had  knowl- 
edge of  the  claim  of  the  plaintiff  prior  to  the  payment  in  full  of 
the  amount  due  to  the  original  contractor  under  the  contract.  — 
Wilaon  v.  Barnard,  422. 

MANDAMUS. 

L  Pleading  —  Claim  against  a  County.  —  In  an  application  for  a 
writ  of  mandamus  to  compel  a  county  treasurer  to  pay  a  warrant 
previously  issued  by  the  county  auditor,  a  petition  which  alleges 
that  the  board  of  supervisors  of  the  county  audited  and  allowed 
the  claim,  and  ordered  the  auditor  to  draw  a  warrant  for  its  amount; 
and  that  the  auditor  in  pursuance  of  this  order  issued,  drew,  and 
delivered  to  the  claimant  such  warrant,  is  sufficient,  although  it 
does  not  follow  the  exact  words  of  the  statute.  —  Jones  v.  Morgan, 
308. 

2.  Affadavit  —  Demurrer.  —  The  affidavit  upon  which  a  writ  of 
mandate  is  issued  may  be  treated  as  a  complaint,  and  demurred 
to  accordingly,  but  it  is  not  necessary  that  the  affidavit  should 
contain  the  title  of  the  action  or  proceeding  in  which  it  is  made. 
—  McCrary  v.  lieaudry,  120. 

3.  Id.  —  The  affidavit  in  this  case  examined,  and  held  to  be  suffi- 
cient. —  Id, 

See  Appeal,  6;  Public  Officers,  3. 

MANSLAUGHTER.     See  Murder  and  Manslaughter. 
MAKRIAGE.     See  Divorce,  2. 

MARRIED  WOMEN. 

1.  Contract  to  Assume  Indebtedness  —  Original  Obligation  — 
Statute  of  Frauds.  —  A  married  woman  may  enter  into  a  con- 
tract to  assume  the  payment  of  an  indebtedness  of  a  third  person 
in  consideration  of  the  conveyance  to  her  of  a  tract  of  land. 
The   promise   to  answer   for   such    indebtedness   is   an   original    ob- 
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MARRIED  WOMEN    (Continued). 

ligation  and  need  not  be  in  writing.  —  Sacramento  Lumber  Com' 
pony  V.  Wagner,  293. 

2.  Capacity  to  Contract  —  Pbomissory  Note  —  Holder  por  Value. 
—  In  this  State  a  married  woman  may  enter  into  any  engagement 
or  transaction  respecting  property,  which  it  would  be  competent 
for  an  unm:.rried  woman  >  >  enter  into,  and  her  capacity  in  this 
respect  extends  to  the  making  of  a  promissory  note  for  a  con- 
sideration or  the  accommodation  of  another  person;  and  such  a 
note  may  be  enforced  by  a  holder  for  value  against  her  separate 
estate,  though  taken  by  him  with  notice  of  the  circumstances  under 
which  it  was  given.  —  Ooad  v.  MotUton,  536. 

3.  Separate  Property  —  Replevin  —  Pleading.  —  In  an  action  by  a 
married  woman  to  recover  personal  property,  she  need  not  in  her 
complaint  allege  the  coverture,  but  when  that  fact  appears  on 
the  trial,  may  show  that  the  property  demanded  is  her  separate 
property.  —  Shumtcay  v.  Leakey ,  458. 

4.  Id.  —  Evidence  —  Schedule.  —  In  such  an  action,  a  schedule  of 
the  wife's  separate  property  filed  and  recorded  under  sections  165 
and  166  of  the  Civil  Code  is  admissible  in  evidence  to  prove  her 
title.  — /d. 

5.  Id.  —  Assessment  Roll.  —  The  assessment  roll  of  the  county  show- 
ing that  no  separate  property  has  been  assessed  to  the  wife,  and 
that  part  of  the  property  described  in  the  complaint  was  assessed 
to  the  husband  as  his  own,  is  inadmissible  to  prove  property  out 
of  the  wife  and  in  her  husband,  unless  it  is  shown  that  she  gave 
in  the  property  as  that  of  her  husband  or  had  some  knowledge  that 
it  was  so  assessed.  —  Id. 

6.  Id.  —  Law^s  of  Another  State.  —  The  tenure  by  which  personal 
property  acquired  in  another  State  and  brought  into  this  is  held, 
as  between  husband  and  wife,  will  depend  upon  the  laws  of  the 
State  where  it  was  acquired;  but  these  laws  are  to  be  proved  like 
any  other  fact,  and  in  the  absence  of  all  evidence  will  be  pre- 
sumed to  be  the  same  as  the  laws  of  this  State.  —  Id, 

See  Homestead. 

MEASURE  OF  DAMAGES. 

L  Contract  for  the  Sale  of  Personal  Property  —  Breach  op  by 
Seller.  —  The  measure  of  damages  in  an  action  by  the  buyer 
against  the  seller  to  recover  for  the  breach  of  a  contract  for  the 
sale  and  delivery  of  personal  property  is  prescribed  by  sections 
3308  and  3354 -of  the  Civil  Code..  — BuUard  v.  SionCf  477. 

2.  Id.  —  Money  Paid  to  Third  Person.  —  In  y^uch  an  action,  money 
paid  by  the  plaintiiT  to  a  third  person,  in  pursuance  of  the  con- 
tract, may   be  recovered  from  the  defendnnt. — Id, 

3.  Sale  —  Failitre  to  Dkliver.  —  A  loss  resulting  to  the  vendee  in 
a  contract  of  sale  from  a  failure  to  realize  upon  a  contract  with 
a  third  person,  which  was  known  to  the  vendor  at  the  time  of  the 
sale,  held,  too  remote  to  be  recovered  as  damages  from  the  vendor 
for  a  delay  in  delivering  the  goods,  although  the  delay  was  the 
cause  of  the  vendee's  failure  to  realize  upon  his  contract.  —  Friend 
and  Terry  Lumber  Company  v.  Miller,  464. 

Sec  Eminent  Domain,  12;  Trespass. 

MEMBER  OF  CONGRESS.     See  Election,  7. 
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MIXES  AND  MIMNC;. 

1.  United  States  Patknt  —  T-NArTiioRiZEn  Reservation  is  Void. — 
An  unauthorised  reservation  or  condition  in  a  United  States  patent 
to  land  is  void.  —  Clary  v.  Hazlitt,  28(1. 

2.  Id.  —  Patent  to  Placer  Claim  —  Reservation  of  Quartz  Lode. 

—  Section  2333  of  the  United  States  Revised  Statutes  authorizes  the 
reservation  in  a  patent  to  a  placer  mining  claim,  of  any  vein  or 
lode  of  quartz,  or  other  rock  in  place  bearing  gold,  silver,  lead, 
tin,  copper,  or  other  valuable  deposits,  claimed  or  known  to  exist 
within  the  boundaries  of  the  placer  claim  at  the  date  of  the 
patent;  and  the  patentee  acquires  no  title  or  right  of  possession  to 
such  vein.  —  Id, 

3.  Mining  Claim  —  Occupation  —  Subsequbnt  Possession  —  Right 
OF  Possession.  —  Prior  occupation  and  working  of  the  mineral 
lands  of  the  United  -States,  without  complying  with  the  require- 
ments of  any  law,  either  federal,  district,  or  local  custom,  does  not 
give  a  right  of  possession  as  against  one  who  afterwards  peace- 
ably locates  a  mining  claim  covering  the  same  ground,  and  in  ail 
respect  complies  with  Ihe  federal  and  district  mining  laws  and 
regulations.  From  the  time  the  second  person  has  perfected  his 
location,  the  prior  occupant  is  a  trespasser.  —  Eorawell  v.  RuUf, 
111. 

4.  Id.  —  BouNDABT  Lines  need  not  be  Parallel.  —  The  provision  of 
the  statute  of  1872,  requiring  the  end  lines  of  each  mining  claim 
to  be  parallel  to  each  other,  is  merely  directory,  and  no  consequence 
is  attached  to  a  deviation  from  its  direction.  —  Id, 

5.  Mining  Claim  —  Abandonment  —  Question  for  Jury.  —  In  an 
action  of  ejectment  to  recover  a  mining  claim,  it  is  for  the  jury 
to  determine  whether  a  location  which  the  evidence  tends  to  show 
was  made  prior  to  that  attempted  by  the  plaintiff  has  been  for- 
feited or   abandoned.  —  Taylor  v.  Middleton,   656. 

6.  Id.  —  Location.  —  The  marking  of  a  mining  location  must  be  such 
that  the  boundaj'ies  of  the  claim  can  be  readily  traced,  and  whether 
or  not  the  marking  conforms  to  this  requirement  is  a  question  for 
the  jury.  —  Id, 

7.  Mining  Claim  —  Notice  of  Location  —  Erroneous  Description. 

—  An  erroneous  statement  in  a  notice  of  location  of  a  mining 
claim  as  to  the  quarter  section  in  which  the  claim  is  situated, 
will  not  invalidate  the  notice,  if  the  remaining  portions  of  the 
description  sufficiently  identify  the  land.  —  Duryea  v.  Boucher,  141. 

8.  Id.  —  Description,  when  Sufficient.  —  The  description  in  a  no- 
tice of  location  of  a  mining  claim  is  sufficient,  if  it  designate  the 
number  of  acres  claimed,  and  define  its  boundaries  on  three  sides. 

—  Id, 

9.  Id.  —  Action  to  Determine  Right  of  Possession  —  Judgment  — 
Findings  —  Evidence.  —  In  an  action  to  determine  the  right  of 
possession  to  a  mining  claim,  an  erroneous  finding  as  to  the  loca- 
tion of  the  premises  in  controversy  will  not  warrant  a  reversal,  if 
the  judgment  be  conclusively  supported  by  the  evidence  and  the 
other  findings.  —  Id, 

See  Trespass. 

MINORS.    See  Estates  of  Deceased  Persons,  6. 

MISTAKE. 

Equity  —  Reformation  op  Written  Instrument  —  Evidence.  —  A 
written  instrument  will  not  be  reformed  by  a  court  of  equity  on 
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MISTAKE  (Continued). 

the  ground  that  there  was  a  mistake  in  drafting  it,  unless  the  evi- 
dence of  such  mistake  is  clear,  satisfactory,  and  free  from  reason- 
able doubt.  —  Cox  V.  Woods,  317. 

See  Boundaries;  Cancellation,  1,  2;  Election,  1. 

MORTGAGE. 

1.  Bnx  OF  Sale  —  When  a  Mortgage  —  Pre-existing  Debt  —  Con- 
8IDEBATI0N  —  INTENTION.  —  In  determining  whether  or  not  a  bill  of 
sale,  given  in  consideration  of  a  pre-existing  debt,  is  a  mortgage, 
the  question  to  be  settled  is  whether  the  intention  of  the  parties 
was  to  cancel  the  debt  or  to  secure  its  payment;  and  this  is  a  ques- 
tion of  fact,  the  determination  of  which  depends  upon  the  negotia- 
tions had  at  the  time,  and  the  subsequent  acts  of  the  parties. — 
Cook  V.  Lion  F,  Ins.  Co,,  369. 

2.  Id.  —  Evidence  . —  On  a  review  of  the  evidence,  held,  that  the  bill 
of  sale  in  question  was  not  intended  as  a  mortgage  or  pledge.  —  Id. 

3.  Chattel  Mortgage  —  Future  Advances  —  Question  of  Fraud  fob 
Jury.  —  A  chattel  mortgage  given  for  a  greater  sum  than  is  due  by 
the  mortgagor  to  the  mortgagee,  to  secure  both  a  present  indebted- 
ness and  future  advances,  is  not  fraudulent  in  law  as  to  creditors  of 
the  mortgagor,  because  given  for  a  greater  sum  than  is  due,  even 
though  the  mortgage  does  not  express  upon  its  face  that  the  excess 
is  for  future  advances.  Whether  such  mortgage  was  given  in  good 
faith  is  a  question  for  the  jury.  —  Wood  v.  Frcmks,  32. 

4.  Chattel  Mortgage  —  Recording.  —  A  chattel  mortgage,  accom- 
panied by  the  affidavit  of  all  the  parties  thereto,  as  required  by  sec- 
tion 2957  of  the  Civil  Code,  is  deemed  to  be  recorded  within  the 
meaning  of  that  section,  when  being  duly  acknowledged  or  proved, 
and  certified,  it  is  deposited  in  the  recorder's  office  with  the  proper 
ofticer  for  record.  —  Meherin  v.  Oaks,  57. 

5.  Practice  —  Enforcement  of  Debt.  —  Under  section  726  of  the  Code 
of  Civil  Procedure,  a  mortgagor  cannot  be  compelled  to  pay  any 
part  of  the  mortgage  debt  until  a  decree  is  entered  for  a  sale  of 
the  premises  mortgaged;  and  he  then  becomes  liable  only  for  such 
deficiency  as  shall  appear  on  the  sheriff's  return.— JBrotm  v.  Willis, 
235. 

6.  Id.  —  Subsequent  Mortqagee  —  Action  bt  after  Foreclosure  of 
Prior  Mortgage.- —  The  holder  of  a  note  secured  by  a  second  mort- 
gage cannot,  after  foreclosure  of  the  prior  mortgage  by  a  suit  to 
which  he  was  made  a  party  defendant,  and  in  which  all  his  rights 
might  have  been  settled,  maintain  an  action  on  the  note  against 
the   maker.  —  Id, 

7.  Mortgage  in  Fee  —  After-acquired  Title — Foreclosure.— 
Where  a  mortgage  of  land  purports  to  convey  the  fee,  any  title 
afterwards  acquired  by  the  mortgagor  will  feed  the  mortgage  and 
inure  to  the  benefit  of  the  mortgagee;  and  this  is  so  although  the 
title  when  the  mortgage  was  made  was  in  the  government  of  the 
United  States,  and  was  acquired  by  the  mortgagor  after  a  fore- 
closure of  the  mortgage.  —  Orr  v.  Stcuart,  275. 

8.  Id.  —  Mortgage  of  Homestead.  —  Section  2296  of  the  United  States 
Revised  Statutes  does  not  prohibit  the  voluntary  mortgaging  of  land 
entered  as  a  homestead.  —  Id, 

9.  Purchaser  at  Foreclosure  Sale  —  Rents  and  Profits.  —  A  mort- 
gagee who  has  purchased  the  mortgaged  property  at  a  foreclosure 
sale  is  not  entitled  to  any  of  the  rents  and  profits  which  accrued 
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MORTGAGE    (Continued). 

prior  to  the  time  of  his  purchase;  and  where  the  property  is  in  the 
hands  of  a  receiver,  the  mortgagee  cannot  sue  the  latter  for  the 
rents  and  profits  until  they  have  been  collected  and  received. — 
Pendola  v.  Alexander  son,  337. 

10.  FoRECix)svRE  —  Personal  Judgment.  —  In  an  actioq  to  foreclose  a 
mortgage,  an  allegation  in  the  complaint  that  the  grantee  of  the 
mortgaged  premisses  at  the  time  of  his  purchase  covenanted  and 
agreed  to  pay  the  mortgage  debt,  and  discharge  the  mortgage  lien, 
is  sufficient  to  sustain  a  personal  judgment  against  such  grantee  for 
the  deficiency.  —  Pellier  v.  Gillespie,  582. 

11.  Id.  —  Description  of  Property.  —  The  description  of  the  property 
in  the  mortgage  and  decree  examined,  and  held  sufficient.  —  Id, 

12.  Judgment  fob  Taxes  and  Insurance  —  Pleading.  —  In  an  action 
to  foreclose  a  mortgage,  the  judgment  should  not  include  the  amount 
of  taxes  and  insurance  paid  by  the  mortg^ee  on  the  mortgaged 
propel  ty,  unless  the  complaint  alleges  their  payment.  —  Uibernia 
ISaviiiga  and  Loan  Society  v.  Conlin,  178. 

See  Appeal,  5;  Cori*obations,  7;  Deed,  12;  Estates  of  Deceased 
Persons,  12,  13;  Insolvency,  1. 

MUNICIPAL  CORPORATIONS. 

1.  Gbadinq  Street  —  Trespass  —  Obstbucting  Wateb-Coubse  — 
Montgomeby  Avenue  Improvement.  —  In  grading  Montgomery 
Avenue  under  the  Act  of  April  3,  1876,  the  city  and  county  of  San 
Francisco  had  no  authority  to  erect  an  embankment  across  a  natural 
water-course  in  such  a  manner  as  to  obstruct  the  natural  flow  of  the 
waters  therein,  and  cause  them  to  run  over  and  permanently  remain 
on  the  land  of  an  adjoining  proprietor.  Such  conduct  is  a  trespass 
amounting  to  the  taking  of  the  property  of  another.  The  former 
Constitution  of  California  under  which  the  work  was  done  renders 
void  all  legislation  purporting  to  authorize  such  a  proceeding.  — 
Conniff  v.  City  and  County  of  San  Francisco,  45. 

2.  Id.  —  Action  for  Injuries  —  Statute  op  Limitations.  —  The  Act 
of  April  3,  1876,  does  not  provide  a  mode  of  compensation  for  such 
damages,  and  consequently  the  party  injured  may  maintain  an  or- 
dinary action  therefor  against  the  municipality.  Such  action  is  not 
barred  until  the  expiration  of  three  years  from  the  time  the  cause 
of  action  accrued.  —  Id. 

See  Corporations,  0;  Counties;  Taxation,  8,  9, 

MURDER  AND  MANSLAUGHTER.     See  Criminal  Law,  11, 13,  lfr-21 ; 

INSTBUCTIONS,  5,  6. 

MUTUAL  ACCOUNT.    See  Statute  of  Limitations,  2. 

NAVIGABLE  STREAM. 

1.  Public  Highway  —  Wateb  Fbont  of  Benicia  —  Right  of  OwnxB 
to  Free  Access.  —  The  navigable  waters  of  the  Straits  of  Car- 
quinez,  adjoining  the  permanent  water  front  of  the  city  of  Benicia, 
as  established  by  the  Act  of  March  21,  1868,  are  a  public  highway; 
and  an  owner  of  land,  the  boundary  of  which  forms  a  part  of  the 
water  front,  has  a  vested  right  of  free  access  to  such  highway,  of 
which  he  cannot  be  deprived  without  compensation.  —  BMrley  v. 
Bishop,  643. 
Lxvn.   CAL.— 45 
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NAVIGABLE  STREAM  (Continued). 

2.  Id.  —  Wharf  —  Nuisance  —  Injunction.  —  The  erection  of  a 
wharf  materially  obstructing  such  access  will  be  enjoined  as  a 
nuisance.' — Id. 

3.  Street  Railroad  —  Implied  Grant  op  Right  to  Build  Bridge.  — 
A  grant  by  the  legislature  of  the  right  to  build  a  street  railroad 
over  a  designated  route  which  crosses  a  navigable  stream,  includes 
the  right  to  build  a  bridge  over  the  stream.  —  People  ex  rel.  Board 
of  State  Harbor  Commissioners  v.  Potrero  amd  Bay  View  Railroad 

'   ■    Company,  166. 

4.  Id.  —  Act  Admittino  California  into  Union  —  Power  of  State 
'  'over  Navigable  Streams.  —  The  provision  of  the  act  of  Congress 

admitting  California  into  the  Union,  which  declares  "  that  all  nay- 
'  igable  waters  within  the  State  shall  be  common  highways  and 
forever  free,"  etc.,  does  not  Impair  the  power  of  the  State  to  au- 
thorial the  construction  of  bridges  over  navigable  streams.  —  /d. 

6.  Id.  —  Power  to  Construct  Bridge.  —  While  the  power  of  the  State 
with  respect  to  the  construction,  regulation,  and  control  of  bridges 
over  navigable  streams  is  subordinate  to  that  of  Congress,  still 
until  Congress  acts  on  the  subject  the  power  of  the  State  is  plenary. 
—  Id, 

6.  Id.  —  Authorized  Bridge  not  a  Nuisance.  —  A  bridge  over  a  nav- 
igable stream,  built  in  pursuance  of  a  valid  authorization  from  the 
State,  cannot  be  adjudged  a  nuisance.  —  Id, 

l^EGLIGENCE. 

1.  Contributory.  —  To  authorize  a  recovery  for  an  injury  occasioned 
by  the  negligence  of  another,  the  party  injured  must  have  exercised 
such  reasonable  care  to  avoid  the  injury  as  a  prudent  person  would 
have  exercised  under  like  circumstances.  —  Dufour  v.  Central  Pacific 
Railroad  Company,  319. 

2.  Id.  —  On  a  review  of  the  evidence,  held,  that  the  court  could  not 
say  as  a  matter  of  law  that  there  was  any  contributory  negligence 
in  this  case.  —  Id, 

3.  Railroad  —  Damage  Caused  by  Spreading  Fire  —  Pleading  — 
Evidence  —  Variance.  —  The  action  was  against  a  railroad  com- 
pany to  recover  damages  for  injuries  caused  by  fire.  The  complaint 
alleged  that  through  the  negligence  of  the  defendant  fire  from  its 
locomotive  was  suffered  to  escape  and  did  escape,  and  by  reason 
thereof  came  upon  the  land  of  the  plaintiff,  causing  the  injury 
complained  of.  The  evidence  was  that  the  fire  commenced  on  the 
land  of  another,  from  which  it  spread  to  the  land  of  the  plain- 
tiff. Held,  that  there  was  no  variance. — Butcher  v.  Vaca  Valley 
and  Clear  Lake  Railroad  Company,  518. 

4.  Id.  —  Ordinary  Result  of  Negligence  —  Question  for  Jury. — 
In  such  a  case,  the  question  whether  the  damage  done  to  the  plain- 
tiff was  an  ordinary  and  natural  result  of  the  negligence  must  be 
determined  by  the  jury  from  all  the  circumstances  proved.  —  Id. 

6.  Id.  —  Right  to  use  Fire  —  Unavoidable  Injury.  —  A  railroad 
company  authorized  by  its  charter  to  use  steam  power  necessarily 
has  the  right  to  use  fire  as  a  means  of  generating  steam,  and  is 
not  liable  for  injuries  unavoidably  produced  by  the  fire  kept  for 
such  purposes.  —  Id. 

6.  Id.  —  Evidence  of  Similar  Fire.  —  On  the  trial,  a  witness  testi- 
fied that  about  two  weeks  after  the  fire  complained  of,  at  a  place 
from  a  quarter  to  half  a  mile  distant  from  the  spot  where  it  was 
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kindled,  he  saw  fire  in  a  field  near  the  defendant's  road,  just  after 
a  train  had  passed,  drawn  by  the  same  engine  from  which  it  was 
claimed  the  sparks  escaped  causing  the  damage  to  the  plaintiff. 
Held,  that  the  evidence  was  admissible.  —  Id. 

7.  Id.  —  Subsequent  Repairs  to  Engine.  —  Evidence  is  also  admissi- 
ble that  soon  after  the  fire  the  engine  was  repaired  so  as  more  ef- 
fectively to  retain  the  sparks.  —  Id. 

G.  Id.  —  Review  of  the  Evidence  —  Conclusion.  —  On  a  review  of 
the  evidence,  held,  that  the  negligence  of  the  defendant  was  priina 
facie  established.  —  Id. 

9.  Railboad  —  Death  or  Employee  —  Liability  for,  —  A  railroad 
company  is  liable  for  the  death  of  an  employee  caused  by  the  falling 
of  a  bridge  negligently  constructed  and  maintained  by  the  com- 
pany as  a  part  of  its  road.  —  Rodgers  v.  Central  Pacific  Railroad 
Company,  606. 
10.  Id.  —  Act  of  God.  —  If  the  falling  of  the  bridge  resulted  from  an 
act  of  God,  the  company  is  not  liable  unless  its  negligence  was  a 
contributing  cause  of  the  accident,  and  in  order  to  charge  the  com- 
pany in  such  a  case,  it  must  be  guilty  of  negligence  amounting  to  a 
want  of  ordinary  care.  —  Id. 
See  Fraud,  4. 

NEGOTIABLE  INSTRUMENTS.    See  Pbomibsoby  Nort. 
NEW  CITY  HALL.    See  San  Francisco. 

NEW  TRIAL. 

1.  Errors  of  Law  —  Failure  to  Specify.  —  Where  the  errors  of  law 
upon  which  a  motion  for  new  trial  was  made  are  not  specified  in 
the  statement,  it  will  be  presumed  that  they  were  disregarded  by 
the  court  on  the  hearing  of  the  motion.  —  Ptoo  v.  Cohn,  258. 

2.  Id.  —  Insufficiency  of  Evidence  —  Discretion  of  the  Court. — 
A  motion  for  a  new  trial  on  the  ground  of  insufficiency  of  the  evi- 
dence to  justify  the  verdict  or  decision  is  addressed  to  the  sound 
legal  discretion  of  the  court,  and  an  order  granting  a  new  trial 
will  not  be  reversed  on  appeal  unless  it  appears  that  there  has  been 
a  manifest  abuse  of  discretion.  —  Id. 

3.  Insufficiency  of  Evidence  —  Verdict  —  Appeal  —  Discretion. — 
A  motion  for  a  new  trial  on  the  ground  of  the  insufficiency  of  the 
evidence  to  justify  the  verdict  is  addressed  to  the  sound  legal  dis- 
cretion of  the  trial  court,  and  an  order  granting  a  new  trial  on 
that  ground  will  not  be  reversed  on  appeal  unless  a  manifest  abuse 
of  discretion  appears.  —  Ceroid  v.  The  J,  M.  Brunswick  d  Balke 
Company,  124. 

4.  Practice  —  Specification  of  Errors.  —  W^ere  the  specification  of 
errors  in  a  statement  of  the  case  on  motion  for  a  new  trial  does 
not  comply  with  the  statute,  it  will  be  disregarded  on  appeal;  but 
if  a  particular  error  is  sufficiently  indicated,  it  will  be  considered,  al- 
though the  place  where  it  is  found  is  not  correctly  given,  and  it  is 
not  numbered  to  correspond  with  the  specification.  —  Fleming  v. 
Albeck,  226. 

5.  Practice  —  Cumulative  Evidence.  —  A  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evidence,  where  such 
evidence  is  merely  cumulative,  —  Reed  v.  Draie,  491, 
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6.  Newly  Discovered  Evidence.  —  The  defendant  moved  for  &  new 
trial,  and  one  of  the  grounds  of  the  motion  was  newly  discovered 
evidence,  which  consisted  of  certain  letters  written  by  the  de- 
fendant and  by  the  sheriff  of  the  county  in  which  he  was  con- 
victed. The  letters  were  relied  on  as  tending  to  prove  the  insanity 
of  toe  defendant.  Held,  that  the  motion  was  properly  denied. — 
People  V.  ONeai,  378. 

7.  Incompetent  Evidence.  —  The  admission  of  incompetent  evidence, 
if  not  objected  to  at  the  tri  A,  cannot  be  assigned  as  error  on  a 
motion  for  a  new  trial. — BuJlanl  v.  Stone,  477. 

8.  Notice  op  Intention.  —  A  notice  of  intention  to  vacate  the  judg- 
ment is  not  a  notice  of  intention  to  move  for  a  new  trial.  —  lAtilt/ 
V.  Jacks,  l65. 

9.  Id.  —  Amendment  op  Notice.  —  A  notice  so  radically  defective* 
cannot  be  amended  after  the  time  allowed  by  statute  for  giving  no- 
tice has  expired.  —  Id. 

10.  Notice  op  Motion  —  Court  cannot  Extend  Time  fob  Givino. — 
Tho  right  to  move  for  i*  new  trial  is  statutory,  and  neither  the 
court  nor  a  judge  thereof  has  power  to  extend  the  time  for  giving 
notice  of  such  motion.  —  Brichman  v.  Ross,  601. 

11.  Id.  —  Objection  to  Notice  —  Waives  —  Appeal.  —  An  objection 
that  the  notice  was  not  given  in  time  must  be  taken  in  the  lower 
court,  or  it  will  be  deemed  to  have  been  waived,  and  the  time  ex- 
tended by  consent  of  the  parties.  8uch  an  objection  cannot  be 
raised  for  the  first  time  in  the  Supreme  Court.  —  Id, 

12.  Notice  of  Intention  —  Time  of  Filing  —  Notice  of  Decision  — 
Statement  —  Appeal.  —  ^.n  appeal  from  an  order  refusing  a  new 
trial  will  not  be  dismissed  on  the  ^o..nd  tha'j  the  notice  of  inten- 
tion was  not  filed  i^  tiuie,  where  the  record  i'ails  to  show  that  notice 
of  the  decision  was  served  on  the  .  ^>pellant  or  his  attorney,  and  no 
objection  was  made  by  the  respondent  i:i  the  lower  court  to  the 
settlement  of  the  statement  on  the  motion.  —  Carpenter  v.  Heicel, 
589. 

13.  Insufficiency  of  Evidence  —  Judgment  —  Decision.  —  A  motion 
for  a  new  trial  cannot  be  based  on  the  ground  of  the  insufficiency 
of  the  evidence  to  justify  the  judgment,  nor  on  the  ground  that  the 
judgment  is  against  law.  The  motion  should  be  directed  to  the  de- 
cision and  not  the  judgment.  —  Boston  Twnnel  Co,  v.  McKemie,  485. 

14.  Id.  —  Notice  —  Findings.  —  A  notice  of  motion  for  a  new  trial, 
which  specifies  as  a  ground  for  the  motion  insufficiency  of  the  evi- 
dence to  support  or  justify  the  findings,  is  a  valid  notice  under  sec- 
tion 657  01  the  Code  of  Civil  Procedure.  —  Id. 

15.  Motion  fob —  Heabing  and  Determination  of  Motion  a  Trial.  — 
The  hearing  and  disposition  of  a  motion  for  a  new  trial  is  a  trial 
within  the  meaning  of  section  398  of  the  Code  of  Civil  Procedure.  — 
Fin/n  v.  Spaffnoli,  330. 

16.  Id.  —  Change  of  Place  of  Thial  —  Disqualification  of  Judge.  — 
WTiere  pending  the  settlement  of  a  statement  on  motion  for  a  new 
trial,  the  term  of  office  of  the  judge  who  tried  the  case  expires,  and 
one  of  the  attorneys  in  the  action  becomes  his  successor,  the  party 
moving  for  a  new  trial  is  entitled,  under  section  398  of  the  Code 
of  Civil  Procedure,  to  have  the  action  transferred  to  an  adjoining 
county,  on  the  ground  of  the  disqualification  of  the  judge  before 
whom  the  case  is  pending.  —  Id. 

17.  Motion  for  ^  Dismissing  Pboceedings  —  Order  Refusing  to  set 
Aside  Dismissal  —  Ex  parte  Application.  —  An  order  of  the  court 
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dismissing  the  proceedings  on  a  motion  for  a  new  trial  cannot  be  aet 
aside  on  an  ex  parte  application.  —  Oreeh/n  v.  Marker,  364. 

See    Kmixent   Domain,   8;    Findings,    6;    Wateu  and   Water 
Rights,  8. 

NONRESIDNET.     See  Aliens. 

NONSUIT.    See  Ejectment,  3. 

NOTICE.    See  Adverse  Possession,  1;  Appeal,  4;  Bona  Fide  Pub- 

CHASEB;     InSUBANCE,    1;    JUSTICES*    COUBTS,    7-9;    MiNES    AND 

Mining,  7,  8;   New  Trial,  8-12,  14;  Possession;  Trust,  4; 
Vendor  and  Vendee,  3. 

NUISANCE. 

1.  Public  —  Obstructing  Sidewalk  —  Street.  —  The  sidewalks  of  a 
public  street  of  a  city  are  parts  of  the  street,  and  the  obstruction 
thereof  is  a  public  nuisance.  —  Marini  v.   Qraham^   130. 

2.  Id.  —  Abatement  of  —  Action  by  Individual  —  Special  Damage. 
—  A  private  individual  cannot  maintain  an  action  to  abate  such  a 
nuisance  when  the  injury  which  he  suffers  is  the  same  in  kind  as 
that  sustained  by  the  public,  although  it  may  be  greater  in  degree. 
--Id. 

3.  Id.  —  Legalized  Obstruction.  —  A  legalized  obstruction  in  the  side- 
walks of  a  street  is  not  a  nuisance. — Id. 

4.  Action  to  Abate  —  Commenced  under  Former  Constitution.— 
An  action  to  prevent  or  abate  a  nuisance  under  the  former  Consti- 
tution of  this  State  was  a  case  in  equity,  and  where  such  action 
was  pending  in  one  of  the  late  District  Courts  at  the  time  of  the 
adoption  of  the  Constitution  of  1879,  its  character  as  a  suit  in 
equity  is  not  changed.  —  Learned  v.  Castle,  41. 

See  Navigable  Stream,  2,  6. 

OCCUPATION.    See  Mines  and  Mining,  3;  Public  Lands,  1. 

OFFICE  AND  OFFICERS.     See  Public  Offickbb. 

ONCE  IN  JEOPARDY.    See  Cbiminal  Law,  2. 

OPINION.     See  Evidence,  3-5. 

ORDINANCE.    See  Place  of  Tblal. 

OUSTER.    See  Adverse  Possession,  1;  Ejectment,  1. 

OVERFLOWED  LANDS.    See  Swamp  and  Overflowed  Lands. 

OWNERSHIP.    See  Attachment,  3. 

PARTIES. 

Contract  for  Benefit  of  Another  —  Action  on  —  Consideration. — 
One  in  whose  favor  a  contract  is  made  may  maintain  an  action 
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thereon,  although  he  was  not  a  party  to  the  agreement,  and  the 
consideration  therefor  did  not  move  from  him.  —  Sacramento  Lwn- 
her  Co,  v.  Wagner,  293. 
See  Ejectment,  4;  Estates  of  Deceased  Persons,  17;  Fraud, 

2 ;  Homestead,  1 ;  Quieting  Title,  1 ;  Street  Assessment,  1 ; 

Swamp  and  Overflowed  Lands,  1. 

PARTNERSHIP. 

1.  What  Constitutes.  —  The  plaintiff  and  defendant  purchased  cer- 
tain lands  jointly  for  the  purpose  of  farming  and  eventually  selling 
the  same.  Some  time  after  such  purchase  the  parties  entered  into 
an  agreement  by  which  the  plaintiff  was  to  conduct  the  farming 
operations,  and  the  defendant  to  attend  to  shipping  and  selling 
the  produce,  the  parties  to  share  expenses  equally,  and  after  paying 
a  reasonable  compensation  to  the  plaintiff  for  his  services  and  the 
use  of  his  teams  and  tools,  to  divide  the  net  proceeds  equally  be- 
tween them.  Held,  that  these  facts  constituted  a  partnership  be- 
tween the  parties  with  respect  to  the  lands  and  the  farming  of  the 
same.  —  Fisher  v.  Bvceet,  228. 

2.  Id.  —  Action  Between  Parties.  —  A  partner  cannot  maintain  an 
action  at  law  against  his  copartner  to  recover  his  proportion  of  the 
partnership  proceeds  until  the  accounts  of  the  firm  have  been  set- 
tled.—7d. 

3.  Action  against  —  Defendants  not  Served  —  Judgment.  —  In  an 
action  against  copartners  on  a  partnership  obligation,  where  the 
names  of  all  the  individuals  composing  the  firm  are  set  forth  both 
in  the  caption  and  the  body  of  the  complaint  and  summons,  with 
the  addition  that  they  are  doing  business  under  a  firm  name,  judg- 
ment cannot  be  rendered  under  section  388  of  the  Code  of  Civil 
Procedure  against  those  defendants  who  have  not  been  served  with 
process  and  have  not  appeared;  but  a  judgment  entered  in  such  ac- 
tion against  those  who  have  been  served  will  not  be  vitiated  as  to 
them  because  the  other  defendants  are  included  therein.  —  Davidaon 
V.  Knox,  143. 

4.  Appropriation  of  Water  —  Conveyance  dt  Partner.  —  One  part- 
ner in  a  water-right  acquired  by  appropriation  cannot  convey  the 
interest  therein  of  his  copartner.  —  Henderson  v.  Nicholas.  152. 

5.  Assumption  of  Firm  Note  —  Consideration.  —  A  promise  by  one 
partner  to  assume  the  payment  of  a  note  executed  in  favor  of  the 
firm,  and  to  charge  himself  with  the  amount  thereof  on  the  firm 
books,  is  a  sufficient  consideration  to  sustain  a  transfer  of  the  note 
to  him  by  the  partnership.  —  Wood  v.  Franks,  32. 

6.  Business  done  under  Fictitious  Name  —  Assignment  of  Part- 
nership Claim.  —  Section  2468  of  the  Civil  Code,  requiring  part- 
ners doing  business  under  a  fictitious  name  to  file  and  publish  a 
certificate  of  copartnership  before  they  can  maintain  an  action  on 
a  partnership  demand,  does  not  prevent  the  assignment  by  them 
of  a  valid  partnership  claim,  although  they  have  not  filed  or  pub- 
lished the  required  certificate.  —  Cheney  v,  Netcherry  d  Co,,  126. 

7.  Pleading  —  Fictitious  Name  —  Certificate.  —  The  plaintiffs  were 
partners  doing  business  under  a  designation  which  did  not  show  the 
names  of  the  partners.  This  fact  appearing  on  the  face  of  the  com- 
plaint, it  was  alleged  that  the  plaintiffs  had  filed  a  certificate  as 
required  by  section  2468  of  the  Civil  Code.  The  complaint  counted 
upon  a  contract  made  by  them  in  their  partnership  name.    The 
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allegation  as  to  the  filing  of  the  certificate  was  denied  by  the  an- 
swer, and  the  certificate  given  in  evidence  did  not  comply  with  the 
statute.  Held,  that  the  allegation  was  essential  to  the  sufficiency 
of  the  complaint,  and  that  the  plaintiffs  could  not  recover  without 
proving  L.  —  Sweeney  v.  Stanford,  635. 

8.  Id.  —  When  Failure  to  File  Certificate  a  Defense.  —  If  the 
facts  alleged  in  the  complaint  do  not  bring  the  case  within  the 
provisions  of  the  statute  requiring  a  certificate,  the  failure  to  file 
it  is  only  available  by  setting  it  up  in  the  answer  as  a  defense  to 
the  action.  —  Id, 

9.  Id.  —  Abatement  of  Action.  —  The  effect  of  failing  to  file  a  cer- 
tificate when  required  is  merely  to  abate  the  action.  After  com- 
plying with  the  statute,  a  new  action  may  be  brought.  —  Id. 

See  Joint  Debtors. 

PAYMENT.    See  Taxation,  6,  7. 

PAWNBROKERS. 

Constitutional  Law  —  Act  Limiting  Rate  of  Interest.  —  The  Act 
of  March  7,  1881,  amending  section  340  of  the  Penal  Code,  and 
making  it  a  misdemeanor  for  a  pawnbroker  to  charge  or  receive 
interest  at  the  rate  of  more  than  two  per  cent  per  month,  is  not 
repugnant  to  the  provision  of  the  Constitution  which  prohibits  the 
passing  of  special  laws  regulating  the  rate  of  interest  on  money.  — 
Ex  parte  Lichtenstein,  359. 

PEIiJURY.    See  Criminal  Law,  22,  23. 

PLACE  OF  TRIAL. 

San  Dieoo  —  Violation  of  Crrr  Ordinance  —  Action  to  Rboover 
Fine.  —  An  action  commenced  before  a  justice  of  the  city  of  San 
Diego,  under  section  12  of  the  act  re-incorporating  such  city,  to 
recover  a  fine  for  a  violation  of  a  city  ordinance,  may  be  trans- 
ferred for  trial  to  a  justice  having  his  office  outside  the  city. — 
Palmer  v.  Snyder,  105. 
See  New  Trial,  Itf. 

PLEADINGS. 

1.  Separate  Causes  of  Action  —  Ambiguity.  —  In  an  action  to  re- 
cover the  price  of  goods  sold  and  delivered,  an  allegation  that  a 
certain  further  sum  is  due  as  interest  does  not  introduce  a  sep- 
arate cause  of  action,  or  render  the  complaint  ambiguous,  unin- 
telligible, or  uncertain.  —  Friend  and  Terry  Lumber  Company  v. 
MUler,  464. 

2.  Judgment,  how  Pleaded  —  Superior  Court  —  Jurisdiction  — 
Presumption.  —  The  Superior  Court  being  a  court  of  general  juris- 
diction, it  is  not  necessary,  in  pleading  a  judgment  thereof,  to  aver 
the  facts  conferring  jurisdiction.  They  are  presumed  by  law.  An 
allegation  that  the  jud^'^ent  was  recovered  in  a  designated  action 
is  sufficient.  —  Campe  V.  Lassen,  139. 

3.  Failure  to  Deny  Allegation  —  Admission  —  Findings.  —  The 
failure  to  deny  a  material  allegation  of  a  complaint  is  an  admis- 
sion thereof,  and  a  finding  to  the  contrary  is  erroneous.  —  Id* 
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4.  Construction  of.  —  The  construction  of  tlie  pleadings  is  the  duty 
of  the  court,  and  it  is  error  to  instruct  the  jury  in  such  a  manner 
as  to  leave  it  for  them  to  determine  whether  or  not  the  answer 
denies  certain  allegations  of  the  complaint.  —  Taylor  v.  Middlefon, 
656. 

5.  Id.  —  Fact  Admitted.  —  The  ouster  of  the  plaintiff  being  admitted 
by  the  answer,  it  is  error  to  instruct  the  jury  that  the  question 
of  ouster  is  one  of  the  issues  to  be  tried  by  them.  —  Jd. 

6.  Guaranty.  —  A  complaint  on  a  written  guaranty  purporting  to  be 
signed  by  a  firm,  the  action  being  against  a  single  defendant,  does 
not  state  a  cause  of  action  as  to  him  without  showing  that  he 
alone  is  bound  by  the  guaranty;  and  it  is  not  sufficient  to' allege 
that  he  agreed  to  give  the  guaranty,  and  that  he  signed  it  himself. 
—  Rose  V.  Feldman,   100. 

7.  Counter-claim.  —  A  counter-claim  must  be  denominated  as  sucli  in 
the  answer  in  order  to  be  effective.  —  Carpenter  v.  Bead,  689. 

8.  Id.  —  Ejectment  —  Use  and  Occupation  —  Rent.  —  In  an  action 
of  ejectment,  the  defendant,  after  denying  the  ownership  of  the 
plaintiff,  and  averring  title  in  himself,  set  up  a  lease  of  the  prem- 
ises in  controversy  by  himself  to  the  plaintiff,  and  an  indebtedness 
by  the  latter  for  rent  accruing  under  the  lease.  Held,  that  such 
indebtedness  could  not  be  pleaded  as  a  counter-claim.  —  Id. 

9.  Counter-claim  —  Joinder  of  Causes  of  Action  —  Demurrer.  — 
In  an  action  founded  on  contract,  an  answer  which  joins  by  way  of 
counter-claim,  causes  of  action  for  goods,  wares,  and  merchandise 
sold  and  delivered,  for  money  paid,  laid  out,  and  expended,  and 
for  money  had  and  received,  is  not  demurrable  under  the  Code, 
if  such  pleading  would  have  been  sufficient  as  a  declaration  at  com- 
mon law,  —  Clay  v.  Carroll,  19. 

10.  Ejectment — Equitable  Defense.  —  In  an  action  of  ejectment, 
where  the  plaintiff  ha.,  the  legal  title,  and  the  defendant  is  in  pos- 
session under  a  contract  of  purchase  from  one  under  whom  the 
plaintiff  claims,  and  has  fully  complied  with  the  terms  of  the  con- 
tract, the  equitable  title  thus  vested  in  the  defendant  may  be 
pleaded  in  defense  of  the  action.  The  facts  constituting  the  de- 
fense must  be  fully  stated  in  the  answer,  but  a  prayer  for  equitable 
relief  is  not  required,  nor  is  it  material  that  the  defendant  may  by 
lapse  of  time  or  other  cause  have  lost  his  right  to  such  relief.  — 
Arguello  v.  Bours,  447. 

11.  Equity.  —  Upon  a  construction  of  the  pleadings,  Xeld,  that  the  ac- 
tion was  equitable.- — Scott  v.  Sierra  Lumber  Co.,  71. 

See  Amendment,  1;  Conversion;  Demurrer;  Ejectment,  2j 
Eminent  Domain,  2,  5,  11;  Estates  of  Deceased  Persons, 
17,  18,  21;  Estoppel;  Findings,  1^;  Fraud,  3;  Injunction; 
Insurance,  10;  Joint  Debtors;  Judgment,  1;  Lirel,  1; 
Logger's  Lien;  Mandamus;  Married  Women,  3;  Mortgage, 
10,  12;  Negligence,  3;  Partnership,  7;  Public  Officers,  3; 
Slander;  Statute  of  Limitations,  1;  Suretyship,  3. 

POLICY.    See  Insurance. 

POSSESSION. 

When  Imparts  Notice.  —  Posse«*<^ion  of  land,  in  order  to  impart  notice 
of  the  rights  and  equities  of  the  holder,  must  be  actual,  open,  ex- 
clusive, notorious,  and  visible.  —  Taylor  v.  C  P.  R,  JR.  Co.,  015. 
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POSSESSION  (Continuod). 

See  Adverse  Possession  ;  Attachment,  2,  3 ;  Deed,  9,  12 ;  Eject- 
ment, 1,  4;  Forcible  Detainer;  Homestead,  1^;  Insurance, 
5;  Mines  and  Mining,  3,  9;  Public  Lands,  2;  Sale,  4-6; 
Vendor  and  Vendee,  3. 

PRACTICE. 

Stipulation  to  Abide  Determination  or  Another  Cause  —  Final 
Judgment.  —  Where  two  causes  alike  in  every  material  respect,  and 
having  the  same  attorneys  on  both  sides,  are  pending  in  the  same 
court,  a  stipulation  that  one  of  them  shall  abide  the  determination 
of  the  other,  and  that  final  judgment  may  be  entered  in  accordance 
with  such  determination,  does  not  lose  its  effect  for  the  reason  that 
a  judgment  rendered  in  the  other  case  is  reversed  on  the  ground 
of  error  in  overruling  a  demurrer  to  the  complaint,  the  pleadings 
in  that  case  being  thereupon  amended  without  making  any  sub- 
stantial change  in  the  issues  and  final  judgment  obtained  on  the 
merits.  —  Oilmore  v.  American  Central  Insurance  Company ^  366. 
bee  Amendment;  Appeal;  Appearance;   Bill  of  Exceptions; 

Demurrer;  Emia'ent  Domain,  3,  4;  Findings;  Instructions; 

Judgment;  Mandamus;  Mortgage,  5;  New  Trial;  Partnmi- 

sHip,  3;  Summons;  Verdict;  Will,  3-6. 

PREEMPTION.    See  Public  Lands,  1. 

prescription.     See  Boundabies. 

PRESUMPTIONS.  See  Attorneys  at  Law,  1;  Corporations,  12; 
Criminal  Law,  4,  16;  Deed,  3,  4,  7;  Eminent  Domain,  9; 
Estates  of  Deceased  Persons,  10;  Witness,  3. 

PRINCIPAL  AND  AGENT.  See  Insurance,  1,  2,  6,  9;  Statute  of 
Frauds,  3. 

PRIOR  CONVICTION.    See  Criminal  Law,  2,  3. 

PRIORITY.    See  Execution,   3. 

PROBATE.    See  Estates  of  Deceased  Persons;  Will. 

PROHIBITION.     See  Contempt,  1. 

PROMISSORY  NOTE.  See  Corporations,  8;  Insolvency,  6;  Inter- 
est; Married  Women,  2;  Suretyship,  3. 

PUBLICATION.  See  Estates  op  Deceased  Persons,  1;  Insol- 
vency, 5. 

PUBLIC  LANDS. 

I.  Occupant  of  Unsurveyed  —  Pre-emption  —  Death  of  Occupant 
—  Right  of  Heirs.  —  A  mere  occupant  of  unsurveyed  public  lands 
of  the  United  States,  who  has  taken  none  of  the  steps  required  by 
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PUBLIC  LANDS   (Continued). 

law  for  its  pre-emption,  has  a  mere  privilege  of  pre-emption.  Such 
a  privilege  is  not  an  estate  legal  or  equitable  in  the  land,  and  upon 
the  death  of  the  occupant  it  does  not  descend  to  his  heirs,  nor 
clothe  them  with  an  equitable  right  to  control  the  patent  to  the 
land  subsequently  issued  by  the  United  States  upon  an  entry  made 
by  another.  —  Button  v.  Traver,  171. 

2.  Desert  Land  —  Entby  —  Right  of  Possession.  —  Desert  land  duly 
entered  under  the  Act  of  Congress  of  March  3,  1877,  and  on  which 
twenty-five  cents  per  acre  has  been  paid,  is  reserved  from  entry 
under  other  laws,  and  the  intended  purchaser  has  the  right  of  pos- 
session for  three  years  from  the  date  of  his  entry.  —  Bailee  t. 
Corder,  174. 

3.  State  Lands  —  Affidavit  fob  Pubchase.  —  The  affidavit  accom- 
panying an  application  for  the  purchase  of  State  lands,  other  than 
a  sixteenth  or  thirty-sixth  section,  must  state  the  facts  required  by 
section  3500  of  the  Political  Code;  otherwise  the  applicant  acquires 
no  right  to  purchase.  —  MUlidge  v.  Hyde,  5. 

PUBLIC  OFFICERS. 

1.  Vacancy  bt  Non-user  —  Voluntaby  Subrendeb  by  Incumbent.  — 
A  public  office  becomes  vacant  by  non-user,  and  subject  to  be  filled 
by  the  appointing  power,  when  the  lawful  incumbent  voluntarily 
surrenders  the  office  to  another  under  the  mistaken  belief  that  the 
latter  had  been  elected  as,  and  was  his  rightful  successor,  and  act- 
ing upon  such  belief  for  a  period  of  two  vears  ceases  to  discharge 
the  duties  of  the  office,  and  makes  no  demand  of  the  person  to 
whom  he  had  surrendered  it  to  be  restored  thereto.  —  People  ew  rel, 
McOarvey  v.  HartKell,  11. 

2.  Deputy  County  Clerk  of  San  Francisco  —  Salary.  —  The  salary 
of  a  court-room  and  register  clerk  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  is  fixed  at  $175  per  month,  by 
the  Acts  of  February  13,  1880,  and  of  April  2,  1880.  —  Burke  v. 
Edgar,  182. 

3.  Id.  —  Mandamus  —  Court-room  Clerk  —  xVppointment  must  bb 
Alleged.  —  In  a  proceeding  for  a  writ  of  mandate  brought  b^  a 
deputy  of  the  county  clerk  of  the  city  and  county  of  San  Francisco 
to  compel  the  auditor  to  allow  his  claim  for  salary  as  a  court-room 
or  register  clerk,  the  petition  must  allege  and  the  court  must  find 
that  the  petitioner  had  been  appointed  or  assigned  to  such  posi- 
tion. An  allegation  that  he  had  acted  in  the  capacity  and  per- 
formed the  services  of  a  court-room  or  register  clerk  is  not  suffi- 
cient. —  Id, 

4.  Id.  —  De  Facto  Officer  cannot  Recover  Salary.  —  A  de  facto 
officer  cannot  recover  the  salary  annexed  to  the  office  as  the  salary 
is  incident  to  the  title  to  the  office  and  not  to  its  occupation  and 
exercise.  —  Id. 

6.  County  Assessor  of  Alameda  County  —  Act  of  Fbbbuaby  10, 
1874,  Abolishing.  —  The  Act  of  February  10,  1874,  abolishing  the 
office  of  county  assessor  of  Alameda  County,  and  creating  the  office 
of  township  assessor,  is  constitutional.  Such  act  was  not  repealed 
by  the  Act  of  March  7,  1881,  amending  section  4109  of  the  Po- 
litical Code.  —  Rosborough  v.  Boardman,  1 16. 

6.  Id.  —  County  Govebnment  Act.  —  After  the  passage  of  the  Act  of 
January  10,  1874,  and  until  the  first  Monday  after  the  1st  day  of 
January,   1885,  the  date  on  which   the  provisions  of  the  Coun^ 
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PUBLIC  OFFICERS  (Continued). 

Government  Act  of  March  14,  1883,  creating  county  offices,  took 
effect,  there  waa  no  such  office  as  county  assessor  of  Alameda 
County.  —  Id, 

7.  Vacancy  in,  How  Cheated.  —  A  public  office  does  not  become  va- 
cant except  upon  the  happening  of  one  of  the  events  enumerated 
in  section  996  of  the  Political  Code.  —  Id, 

8.  County  Officeb  —  Contract  with  Supervisors  roB  Extra  Com- 
pensation—  When  Valid.  —  A  contract  by  which  the  board  of 
supervisors  of  a  county  employ  the  district  attorney  of  the  county 
for  a  special  compensation  to  attend  to  the  interests  of  the  county 
in  a  suit  which  is  to  be  tried  in  another  county  after  the  expiration 
of  his  term  of  office,  does  not  increase  his  salary  as  district  attor- 
ney; and  if  the  contract  is  made  in  good  faith,  it  is  not  void.  — < 
Jone8  V.  Morgan,  308. 

See  Appeal,  6:  Election;  San  Francisco.  2. 

PUBLIC  USE.    See  Eminent  Domain;  Water  and  Water  Rights,  1. 

QUIETING  TITTJJ. 

1.  Ao^oN  TO  Quiet  Title  —  Heirs  may  Maintain  or  Defend  — 
JoiNDER  or  Administrator — Dismissal.  —  An  action  to  quiet  title 
to  li^nd,  under  section  1462  of  the  Code  of  Civil  Procedure,  may  be 
maintained  or  defended  by  the  heirs  of  a  deceased  intestate  in  their 
own  liame,  without  joining  the  administrator;  and  where  the  ad- 
ministrator is  originally  joined  as  a  defendant  with  the  heirs, 
and  judgment  is  rendered  against  them,  an  order  dismissing  a  mo- 
tion foi  a  new  trial  as  to  the  administrator  is  without  injury  to 
the  heir».  —  Tryon  v.  Huntoon,  325. 

2.  Action  lo  Quiet  Title — Legal  Title  in  Government.  —  An  ac- 
tion to  quiet  title  to  lands  is  maintainable  in  this  State,  although 
the  legal  title  thereto  is  in  the  government  of  the  United  States.  — 
Orr  V.  Stetoart,  276. 

See  Swamp  and  Overflowed  Lands,  4;  Taxation,  6. 

QUO  WARRANTO.    See  Corporations,  11. 

RAILROAD.    See  Corporations,  4;  Eminent  Domain,  3-T,  12;  Neou- 

GENCE,  3,   10;   TAXATION,  8. 

RAPE.    See  Criminal  Law,  24. 

RATIFICATION.    See  Suretyship,  2. 

REAL  ESTATE.     See  Lands. 

RECLAMATION    OF    SWAMP   LANDS.    Sec    Corporations,    9,    11; 
Swamp  and  Overflowed  Lands. 

RECORD.     See  Judgment,  7,  8. 

RECORDING.     See  Mortgage,  4;  Trust,  4. 

BEFORMATION.    See  Mistake. 
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RELATION.     See  Execution,  3. 

RELEASE.     See  Convebsion. 

RENTS  AND  PROFITS.    See  Mortoaoe,  9j  Pleadings,  8. 

REPLEVIN.     See   Attachment,   2;    Claim   and   Delivtbt;   Mabbocd 
Women,  3,  4. 

RESERVATION.    See  Mines  and  Mining,  1,  2. 

RESERVOIR.     See  Eminent  Domain,  1. 

RESIDENCE.    See  Summons. 

RIGHT  OF  WAY.    See  Eminent  Domain,  3-5. 

ROADS. 

Road  Laws  —  Constitution.  —  The  road  laws  retained  by  the  Code 
having  been  in  force  before  the  adoption  of  tlie  present  Constitu- 
tion, are  not  affected  by  the  provision  against  special  legislation.  — 
Meade  v.  Watson,  591. 

ROBBERY.    See  Criminal  Law,  8. 

SALARY.    See  Public  OmcERS,  2,  3,  8. 

SALE. 

1.  Manufactured  Article  —  Implied  Warranty.  —  Under  aectioiui 
1769  and  1770  of  the  Civil  Code,  one  who  sells  or  agrees  to  sell  an 
article  of  his  own  manufacture,  thereby  warrants  it  to  be  free  from 
any  latent  defect  not  disclosed  to  the  buyer,  arising  from  the  pro- 
cess of  manufacture,  and  also  that  neither  he  nor  his  agent  in 
such  manufacture  has  knowingly  used  improper  materials  therein ; 
and  one  who  manufactures  an  article  under  an  order  for  a  particular 
purpose  warrants  by  the  sale  that  it  is  reasonably  fit  for  such  pur- 
pose. —  Hoult  V.  Baldtcin,  610. 

2.  Id.  —  Express  Warbanty  of  Fitness  —  Breach  of  by  Seller  — 
Rescission  by  Buyer.  —  Upon  a  breach  by  the  seller  of  either  of 
such  implied  warranties,  or  upon  a  breach  by  him  of  an  express 
warranty  that  the  article  manufactured  and  sold  would  do  good 
work  of  a  particular  kind,  the  buyer  has  a  right  to  rescind  the 
sale  by  returning  or  offering  to  return  the  article  to  the  seller.  —  Id* 

3.  Id.  —  Guaranty  —  When  Part  of  Contract.  —  The  machine  in 
question  was  manufactured  and  sold  by  the  plaintiffs  on  the  order 
of  an  agent  of  the  (  2fendant.  At  the  time  of  the  order,  the  plain- 
tiffs notified  the  defendant  that  they  intended  to  deliver  the  ma- 
chine upon  the  curs,  and  that  their  responsibility,  so  far  aa  the 
working  thereof  was  concerned,  should  then  cease.  The  defendant 
refused  to  accept  it  upon  these  terms,  and  demanded  a  g^uaranty 
that  it  would  do  good  work.  The  plaintiffs  thereupon  executed  and 
forwarded  to  him  a  written  guaranty  to  that  effect.  Heldy  that  the 
guaranty  was  a  part  of  the  contract  of  sale,  and  supported  by  a 
sufficient  consideration.  —  Id, 
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SALE  (Continued). 

4.  Actual  and  Continued  Change  or  Possession  —  Evidence. — 
Upon  a  review  of  the  evidence,  heldj  that  the  sale  under  which  the 
plaintiff  claimed  title  to  the  personal  property  in  question  was  void 
as  to  the  creditors  of  his  vendor,  because  unaccompanied  by  an 
actual  and  continued  change  of  possession. — Bell  v,  McClellan,  283. 

5.  Change  of  Possession  —  Immediate  Delivery  —  Cbeditob,  when 
Estopped  to  Deny.  —  A  creditor  of  a  vendor  of  personal  property 
is  estopped  to  deny  that  the  sale  was  followed  oy  an  immediate 
delivery  and  continued  change  of  possession,  if  after  the  sale  he 
recognized  the  title  of,  and  caused  the  property  to  be  delivered 
to  the  vendee,  and  upon  the  faith  of  such  acts,  the  vendee  took 
the  property  and  expended  money  in  its  care,  which  otherwise  he 
would  not  have  done.  —  EsooUe  v.  Franks,  137. 

6.  Transfer  of  Personal  Property  —  Consideration  —  Change  of 
Possession.  —  A  transfer  of  personal  property,  in  consideration  of 
a  promise  by  the  transferee  to  use  it  for  a  public  purpose,  in  such 
a  manner  that  the  transferrer  will  derive  pecuniary  profit  from 
its  use,  is  good  as  against  the  creditors  of  the  transferrer,  if 
accompanied  by  an  actual,  immediate,  and  continued  change  of 
possession.  —  Leicin  v.  Hopping,  541. 

See  Measure  of  Damages;  Mortgage,  1,  2;  Taxation,  1-5. 

SAN  FRANCISCO. 

1.  New  City  Hall  —  San  Francisco  —  Act  of  March  24,  187G  — 
Constitutional  Law  —  Special  Legislation.  —  The  Act  of  March 
24,  1870,  providing  for  the  completion  of  the  building  known  as 
the  New  City  Hall  in  the  city  and  county  of  San  Francisco,  is 
constitutional.  The  act  is  not  an  attempt  by  special  legislation 
to  deprive  the  supervisors  of  their  discretion  with  respect  to  a 
local  improvement.  —  People  v.  Bartlett,  150. 

2.  Id.  —  New  City  Hall  Commissioners  —  Term  of  Commission. — 
Under  this  act  the  new  city  hall  commission  continues  in  existence 
until  the  amounts  raised  by  taxation  for  the  new  city  hall  funds 
have  been  expended  under  contract  made  by  the  commissioners. 
— /d. 

SATISFACTION.    See  Contempt,  2. 

SECURITY.    See  Assignment;  Logger's  Lien;  Mortgage. 

SEPARATE  PROPERTY.    See  Married  Women,  3-6. 

SHERIFF.     See  Counties,  4. 

SIDEWALK.    See  Nuisance,  1,  3. 

SLANDER. 

1.  Words  not  Actionable  per  se  —  Pleading  Extraneous  Facts  — 
Burden  of  Proof  —  Evidence.  —  In  an  action  for  slander,  where 
the  complaint  shows  that  the  words  spoken  were  not  actionable 
per  se,  and  allefres  extraneous  facts  showing  their  slanderous  mean- 
ing, the  plaintiff  must  prove  such  extraneous  facts,  and  the  de- 
fendant may  give  evidence  to  the  contrary  under  a  general  denial. 
^Nidever  v.  Hall,  79. 
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SLANDER  (Continued). 

2.  Id.  —  Understanding  of  Words  bt  Hearers.  —  In  such  a  case, 
the  plaintiff  must  aver  and  prove  that  the  words  were  actually 
used  in  their  actionable  sense,  and  were  applied  to  him,  and  that 
the  hearers  so  understood  them.  Upon  this  latter  point,  the  testi- 
mony of  the  hearers,  as  to  how  they  understood  the  words,  is 
admissible.  —  Id, 

SPECIFICATION  OF  ERROR.    See  Bill  of  Exceptions. 

SPECIFIC  PERFORMANCE.    See  Ejectment,  2;  Evidence,  9. 

STATE  LANDS.    See  Pubuc  Lands,  3. 

STATEMENT  OF  CASE.    See  Appeal,  9. 

STATUTE   OF    FRAUDS. 

1.  Contract  to  Purchase  and  Sell  Stock.  —  A  contract  between 
brokers,  whereby  one  agrees  to  purchase  and  sell  stocks  for  the 
account  of  the  other,  to  advance  money  for  the  purpose,  and  pay 
assessments  on  the  stocks  purchased,  is  not  obnoxious  to  section 
26,  article  iv.,  of  the  Constitution,  and  is  not  required  by  the 
statute  of  frauds  to  be  in  writing.  —  Kutz  v.  Fleisher,  93. 

2.  Division  Line  —  Parol  Agreement.  —  A  parol  agreement  between 
co-terminous  proprietors  of  land  that  a  surveyor  should  run  a  line 
between  their  respective  tracts,  and  that  such  line  should  become 
the  division  line,  is  invalid  under  the  Statute  of  Frauds.  —  Sharp 
V.  Blankenship,  441. 

3.  Contract  —  Sale  op  Real  Estate  —  Commission.  —  An  agent 
employed  to  exchanse  real  estate  cannot  recover  any  compensation 
or  commission  for  his  services  in  that  behalf  unless  the  services 
were  performed  under  a  contract  in  writing  subscribed  by  the 
principal.  —  Myrea  v.  Surryhne,  657. 

4.  Agreement  —  Real  Estate.  —  An  oral  agreement  under  which 
the  defendant  advanced  money  for  the  plaintiff  to  pay  certain 
instalments  upon  a  contract  for  the  purchase  of  land,  the  defend- 
ant being  named  in  the  contract  as  the  purchaser,  but  really  act- 
ing for  the  plaintiff  in  pursuance  of  the  agreement,  held,  to  be 
valid,  and  not  within  the  Statute  of  Frauds.  —  Walton  v.  Karnes, 
255. 

See  Insolvency,  I;  Married  Women,  1;  Suretyship,  1. 

STATUTE  OF  LIMITATIONS. 

1.  Pleading  —  Finding.  —  The  Statute  of  Limitations  was  pleaded 
by  specifying  certain  sections  of  the  Code  of  Civil  Procedure  aa 
a  bar  to  the  action.  The  court  found  that  the  action  was  not 
barred  by  the  statute  or  by  the  sections  of  the  Code  so  specified. 
Held,  that  the  finding  was  sufficient.  —  Oakland  Oas  Light  Com- 
pany V.  Dameron,  063. 

2.  Mutual  Account.  —  The  action  being  regarded  by  the  court  aa 
one  to  recover  a  balance  due  on  a  mutual,  open,  and  current  ac- 
count, held,  that  the  Statute  of  Limitations  was  not  a  bar. — Kuta 
V.  Fleisher,  93. 
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STATUTE  OF  LIMITATIONS   (Continued). 

Sec  Adverse   Possession;    Conversion;   Deed,  9;   Estates  or 
Deceased  Persons,   12-14;   Homestead,   1;    Municipal  Cor- 

FORATIONS,   2;    WATER  AND    VVaTEB   RIGHTS,   5. 

STIPULATION.    See  Practice. 

STOCK  AND  EXCHANGE  BOARD.     See  Associations. 

STREET  ASSESSMENT. 

1.  Street  Assessment  in  Sacramento  —  Foreclosure  under  Act 
OF  Mabcu  16,  1804  —  Plaintiff  —  Judgment.  —  The  people  of 
the  State  of  California,  and  not  the  city  of  Sacramento,  is  the 
proper  plaintiff  in  an  action  brought  under  the  Act  of  March  16, 
18G4,  to  foreclose  a  street  assessment  in  the  city  of  Sacramento.  If 
such  an  action  be  brought  in  the  name  of  the  city  as  plaintiff,  the 
judgment  therein  is  void,  although  rendered  in  favor  of  the  people 
of  uie  State  as  well  as  the  city.  —  Sullivan  v.  Mier,  265. 

2.  Id.  —  Act  of  March  16,  1864,  Constitutional.  —  The  provision 
of  the  Act  of  March  10,  1804,  requiring  the  action  to  be  brought 
in  the  name  of  the  people  of  the  State  of  California,  is  constitu- 
tional. —  Id, 

STREETS.    See  Nuisance,  1-3. 

SUMMONS. 

Practice  —  Service  of  —  Residence  of  Defendants.  —  An  affidavit 
which  shows  that  the  summons  was  served  on  the  defendants  in 
the  same  county,  and  that  a  copy  of  the  complaint  was  served 
on  one  of  them,  need  not  state  that  all  the  defendants  were  resi- 
dents of  the  county.  —  Pellier  v.  Oilleapie,  682. 
See  Appearance;  Estates  of  Deceased  Persons,  1;;  Justices' 
Courts,  3;  Partnership,  3. 

SUPREME  COURT.    See  Appeal,  7;  Divobcb,  1,  2. 

SURETYSHIP. 

1.  Indemnity  —  Verbal  Promise  —  SuRffrisa  —  Statute  of  Frauds 

—  Consideration.  —  The  defendants  were  sureties  on  an  under- 
taking to  stay  execution  on  an  appeal  from  a  judgment  of  a 
Justice's  Court.  The  appeal  having  been  dismissed,  they  requested 
the  plaintiff,  a  constable,  to  levy  execution  upon  and  sell  certain 
personal  property  which  they  represented  belonged  to  the  judg- 
ment debtor,  and  verbally  promised  to  indemnify  him  for  any 
damage  he  might  sustain  by  reason  of  the  levy  and  sale,  should 
they  prove  to  be  wrongful.  The  plaintiff,  in  consideration  of  such 
promise,  levied  upon  and  sold  the  property  and  thereby  satisfied 
the  judgment.  Held,  that  the  promise  was  founded  upon  a  suffi- 
cient consideration,  and  was   not  within  the   Statute  of   Frauds. 

—  Lerch  V.   GoiZtip,  596. 

2.  Id.  —  Execution  Issued  without  Authority  of  Judgment  Cred- 
itor —  Ratification.  —  The  execution  was  issued  at  the  request  of 
the  sureties,  but  the  money  arising  from  the  sale  was  received 
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SURETYSHIP    (Continued). 

by  the  judgment  creditor  in  satisfaction  of  the  judgment.  Held, 
that  the  receipt  of  the  money  was  a  ratification  of  the  act  of  the 
sureties.  — Id. 

3.  REiMBrusEMEXT  —  PLEADING.  —  In  an  action  by  a  surety  on  a 
promis.sory  note  against  his  principal  for  reimbursement,  the 
suretyship  not  appearing  on  the  face  of  the  note,  a  complaint 
which  avers  tiiat  the  plaintiff  signed  the  note  as  a  surety  only, 
and  for  the  accommodation  of  the  defendant,  need  not  allege  a 
request  from  the  defendant  to  the  plaintiff  to  pay  the  same. — 
Clanton  V.  Cotcard,  373. 

4.  Sureties  —  Judgment  against  —  Payment  —  Recourse  against 
Principal.  —  Sureties  who  have  been  compelled  to  pay  a  debt  of 
their  principal  have  a  legal  demand  for  reimbursement,  which  they 
may  enforce  against  the  principal  by  personal  action  if  he  be  alivQ, 
or  against  his  estate  if  be  be  dead.  But  in  either  case  reimburse* 
mer»t  can  only  be  had  for  what  has  been  expended.  —  Estate  of 
Hill,  238. 

6.  Id.  —  Sureties  must  Pat  before  Proceeding  against  Principal. 
—  After  the  death  of  the  principal,  a  judgment  obtained  against 
the  sureties  cannot  be  enforced  by  them  as  a  claim  against  hia 
estate  until  they  have  paid  it.  —  Id, 

See  Appeal,  5j  Bond;  Justices'  Courts,  6. 

SWAMP  AND  OVERFLOWED  LANDS. 

1.  Reclamation  of  —  Delinquent  Assessment  —  Plaintiff  in  Ac- 
tion TO  Recover.  —  A  reclamation  district,  as  the  real  party  in 
interest,  may  sue  in  its  own  name  to  recover  delinquent  assessments 
for  the  reclamation  of  swamp  lands.  —  Reclamation  District  No,  3 
V.  ParviUy  501. 

2.  Id.  —  Viewing  and  Assessing  by  Commissioners.  —  Section  33 
of  the  Act  of  March  28,  18G8,  requiring  the  commissioners  to 
"  jointly  view  and  assess  upon  each  and  every  acre  to  be  reclaimed 
or  benetited  thereby  a  tax,"  etc.,  means  that  the  three  commission- 
ers, acting  jointly  or  together,  shall  view  and  assess,  etc. — Id, 

3.  Agreement  to  Purchase  for  Benefit  of  Anotukr  —  Certificate 
OF  Purchase.  —  An  agreement  to  acquire  swamp  and  overflowed 
lands  from  the  State,  for  the  use  and  benefit  of  a  person  other 
than  the  applicant^  is  void  under  the  Act  of  April  27,  18C3.  The 
parties  to  such  an  agreement  are  in  pari  delicto,  and  after  the 
certificate  of  purchase  has  come  into  the  possession  of  the  party 
for  whose  benefit  the  application  to  purchase  was  made,  the  ap- 
plicant cannot  maintain  an  action  to  compel  its  specific  delivery 
to  him.  —  McGregor  v.  Donelly,  149. 

4.  Grant  by  Congress  —  Patent  —  Action  to  Quiet  Title.  —  In  an 
action  to  quiet  title  based  upon  a  patent  purporting  to  have  been 
issued  in  pursuance  of  the  grant  by  Congress  to  the  Southern 
Pacific  Railroad  Company,  the  defendant  may  show  that  the  land 
included  in  the  patent  was  swamp  and  overflowed  land,  and  there- 
fore excepted  from  the  congressional  grant.  —  Southern  Pacific 
Railroad  Vompa^iy  v.  McCusker,  67. 

bee  Corporations,  9,  11;  Taxation,  3-6. 

TAXATION. 

1.  Sale  for  Excessive  Amount  —  Jltiisdiction.  —  A  tax  sale  for 
an  amount  in  excess  of  what  is  lawfully  chargeable  is  without 
jurisdiction  and  void.  —  Boston  Tunnel  Co,  v.  McKenzie.  485. 
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TAXATION  (Continued). 

2.  Sale  fob  Excessive  Amount.  —  A  tax  sale  for  one  dollar  in  excess 
of  the  amount  authorized  by  law  is  void.  —  Axtell  v.  Oerlach,  483. 

3.  Id.  —  Lands  Subject  to  Overfijow  —  Act  of  April  15,  1880  — 
Illegal  Chabges.  —  On  a  sale  for  taxes  levied  under  the  Act  of 
April  15,  1880,  providing  for  the  protection  of  lands  subject  to 
overflow,  an  item  of  fifty  cents  for  the  cost  of  preparing  the  de- 
linquent list,  and  an  item  of  fifty  cents  for  the  cost  of  the  cer- 
tificate of  sale,  included  in  the  amount  for  which  the  sale  was 
made,  are  illegal  charges,  and  fatal  to  the  validity  of  the  sale. 
— /d. 

4.  Id.  —  Injunction  to  Restrain  Execution  of  Deed.  —  In  such  a 
case,  the  execution  of  a  deed  to  the  purchaser  will  be  restrained 
by  injunction,  for  the  reason  that  the  items  included  in  thb  amount 
for  which  the  sale  was  made  are  not  required  to  be  specified, 
therein.  —  Idi 

5.  Id.  —  Quieting  Title  —  Cancellation  of  Certificate  of  Sale  — 
Judgment.  —  Assuming  that  the  deed  when  executed  would  show 
the  invalidity  of  the  sale,  the  owner  of  the  land  may  maintain  an 
action  to  quiet  his  title  and  cancel  the  certificate  to  the  pur- 
chaser, and  a  judgment  granting  such  relief,  and  also  enjoining 
the  execution  of  a  deed,  will  not  be  reversed  because  the  deed 
would  cast  no  cloud  upon  the  title.  —  Id. 

6.  License  Tax  —  Voluntary  Payment  of.  —  Money  voluntarily  paid 
in  satisfaction  of  an  illegal  license  tax  cannot  be  recovered  back.  — 
O'Brien  v.  Colusc  County,  503. 

7.  Id.  —  Power  of  Supervisors.  —  Section  3804  of  the  Political  Code 
does  not  authorise  the  board  of  Supervisors  of  a  county  to  order 
a  license  tax  erroneously  or  illegally  collected  to  be  refunded  by 
the  county  treasurer.  —  Id. 

8.  Municipal  Grant  —  License  Tax. — The  grant  by  the  city  of 
Los  Angeles  to  the  defendant  of  the  right  to  maintain  and  operate 
its  road  within  the  city  limits,  held^  not  to  exempt  it  from  the 
payment  of  the  license  tax  imposed  upon  steam  railroads  carrying 
on  their  business  within  the  city.  —  Los  Angeles  v.  Southern  Pa- 
cific Railroad  Company ,  433. 

9.  Improvements  Erected  on  Lands  Leased  from  Municipality. — 
For  the  purpose  of  taxation,  improvements  erected  by  a  lessee  upon 
lands  owned  by  and  leased  from  a  municipal  corporation  are  re- 
garded as  the  property  of  the  lessee.  —  City  and  County  of  Ban 
Francisco  v.  McGinn,  110. 

10.  Constitutional  Law  —  Assessment  —  Equalization.  —  Section  9 
of  the  Act  of  March  18,  1874,  authorizing  an  assessment  for  taxes 
in  the  city  and  county  of  San  Francisco,  after  the  time  within 
which  the  board  of  supervisors  can  meet  for  the  purpose  of  equal- 
ization, violates  both  the  State  Constitution  and  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  and  its  valid- 
ity may  be  attacked  even  by  one  who  has  failed  to  furnish  the 
statement  required  by  section  3629  of  the  Political  Code.  —  People 
V.  Pittsburg  Railroad  Company,  626. 
See  Constitutional  Law,  2;  Mortgage,  12;  San  Francisco,  2. 

TENANCY  AT  WILL.    See  Ejectment,  3. 

TENDER. 
Insufficient  Amount.  —  A  tender  is  not  invalidated  by  insufficiency 
in  the  amount  tendered,  if  no  objection  be  made  at  the  time  as  to 
the  amount.  —  Oakland  Bank  of  Savings  v.  Applegarih,  86. 
LXVII.    CAL. — 46 
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TITLE.  See  Advebss  Possession,  2;  Boundaries;  Deed,  6,  0,  13; 
Execution,  3 ;  Fraud,  1 ;  Mortqage,  7 ;  Pleadings,  10 ;  Quxet- 
INQ  Title;  Taxation,  6;  Trust,  2;  Vendor  and  Vendee,  4. 

TRANSFER.    See  Deed;  Insolvency,  1;  Sale. 

TRESPASS. 

1.  Mining  Claim  —  Measure  of  Damages.  —  The  measure  of  dam- 
ages in  an  action  for  trespass  on  a  mining  claim  is  the  amount  of 
money  tliat  will  fully  compensate  the  plaintiff  for  all  detriment 
proximately  caused  by  the  trespass.  —  Empire  Oold  Mining  Com- 
pany Y.  Bonawsa  Oold  Mining  Company,  406. 

2.  Id.  —  Nominal  Damages.  —  The  trespass  being  proved,  the  law 
presumes  nominal  damages;  and  the  defendant  cannot  justify  his 
act,  and  obtain  a  verdict,  by  showing  that  the  value  of  the  ore 
extracted  from  the  claim  was  less  than  the  expense  of  extracting 
it. —  Id, 

See  Municipal  Corporations. 

TRUST. 

1.  Estate  or  Deceased  Person  —  Interpretation  —  Distributivb 
Share.  —  A  testator  left  all  his  property  in  trust  to  be  distributed 
among  his  heirs,  the  children  of  a  deceased  sister  and  those  of  a 
deceased  brother.  Held,  that  under  the  provisions  of  the  trust  the 
children  were  to  take  the  property  in  equal  shares,  and  not  by  way 
of  representation. — De  Laurencel  v.  De  Boom,  362. 

2.  Equity  —  Resulting.  —  Where  in  a  purchase  of  land  one  person 
pays  the  concideration  and  another  takes  the  title,  a  trust  results 
in  favor  of  the  person  paying  the  consideration;  and  where  only 
a  part  of  the  consideration  is  paid  by  him  a  trust  arises  in  his 
favor  pro  tanto.  —  Somera  v.  OverkuUer,  237. 

3.  Sale  by  Trustee  —  Purchase  por  Benefit  of  Trustees  —  Fraud. 
—  Where  a  deed  of  trust  authorizes  the  trustees  upon  default  tp 
sell  the  trust  property  at  public  auction  for  cash,  a  sale  to  a  third 
person  who  purchased  in  pursuance  of  an  agreement  with  the 
trustees  that  he  should  pay  nothing  for  the  property,  and  should 
hold  it  subject  to  the  direction  of  the  trustees,  is  fraudulent,  and 
will  be  set  aside  at  the  instance  of  a  party  beneficially  interested 
in  the  proceeds  of  the  sale.  —  Scott  v.  Sierra  Lumber  Company,  71. 

4.  Id.  —  Recording  — >  Constructive  Notice.  —  Where  a  deed  of  trust 
conveys  both  real  and  personal  property  the  recording  thereof 
as  a  conveyance  of  real  estate  does  not  operate  as  constmctive 
notice  of  the  transfer  of  the  personal  property. —  Id. 

5.  Resulting  —  Action  to  Enforce  —  Evidence  —  Estate  of  De- 
cedent.—  An  action  to  enforce  a  resulting  trust  against  the  per- 
sonal representatives  of  a  deceased  trustee  is  not  founded  upon 
a  claim  or  demand  against  the  estate  of  the  deceased,  within  the 
meaning  of  section  1880  of  the  Code  of  Civil  Procedure.  In  such 
an  action,  the  original  cestui  que  trust  may  testify  to  facts  occur- 
ring prior  to  the  death  of  the  trustee.  —  Myers  v.  Reinstein,  89. 

See  Deed,  7;  Vendor  and  Vendee,  4. 

ULTRA  VIRES.    See  Corporations,  8. 

UNDERTAKING  ON  APPEAL.     See  Appeal,  6-7;  DivOBCE,  4;  Jus- 
tices' Courts,  4-6;  Suretyship,  1,  2. 
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UNDERTAKING  ON  ARREST.    See  Arbest. 
USE  AND  OCCUPATION.    See  Pleadings,  8. 
VACANCY.    See  Public  Offickbb,  1,  7. 
VALUE.    See  Evidence,  4. 
VARIANCE.    See  Cbiminal  Law,  4;  Negligence,  S. 

VENDOR  AND  VENDEE. 

1.  Contbact  fob  Pubchase  or  Land  —  Action  to  Enfobce  —  Find- 
ings. —  The  action  was  brought  by  the  plaintiffs,  suing  as  husband 
and  wife,  to  compel  the  defendant  Davis  to  assign  a  contract  for  the 
purchase  of  certain  land  owned  by  the  Central  Pacific  Railroad 
Company,  and  to  require  the  company  to  convey  the  land  to 
them.  The  plaintiffs  claimed  to  have  a  prior  right  to  purchase  the 
land  under  an  alleged  contract  entered  into  by  the  company  with 
the  wife,  which  contract  was  founded  upon  an  alleged  acceptance 
of,  and  compliance  with  the  conditions  of  a  circular  issued  by  the 
company.  The  court  found  that  the  company  had  issued  a  cir- 
cular in  which  it  invited  persons  to  settle  upon  and  improve  its 
lands,  and  promised  that  those  so  doing,  and  who  should  file  appli- 
cations therefor,  should  be  preferred  purchasers.  The  court  further 
found  that  no  application  to  purchase  had  been  filed  by  the  wife, 
and  that  she  never  settled  upon  or  improved  the  land,  as  required 
by  the  circular.  Held,  that  the  findings  were  sustained  by  the  evi- 
dence. —  Taylor  V.  C.  P,  R.  R.  Co.,  615. 

2.  Id.  —  Evidence  —  Declabations  of  Vendob.  —  On  the  trial  of  the 
action,  the  plaintiffs  offered  to  prove  certain  declarations  made  by 
the  officers  of  the  company  in  reference  to  a  sale  of  the  land.  It 
did  not  appear  from  the  offer  whether  the  declarations  were  made 
before  or  after  the  execution  of  the  contract  for  the  purchase  by 
the  defendant  Davis,  nor  was  he  shown  to  have  been  present  at  or 
to  have  had  any  knowledge  of  the  declarations.  Held,  that  the 
evidence  was  properly  rejected.  —  Id, 

3.  Id.  —  Notice  —  Possession.  —  The  defendant  Davis  testified  that 
at  the  time  of  his  contract  to  purchase,  he  had  no  knowledge  that 
any  portion  of  the  land  had  been  enclosed  by  the  plaintiffs,  or  that 
they  had  made  any  application  for  the  purchase  thereof.  Held, 
that  the  evidence  was  admissible  as  tending  to  show  that  the  de- 
fendant had  no  notice  of  th^  alleged  equities  of  the  plaintiffs.  —  Id. 

4.  Id.  —  Default  —  Judgment  —  Trustee  —  Legal  Title.  —  The 
company  having  failed  to  answer,  its  default  was  entered,  and 
findings  and  a  judgment  were  subsequently  rendered  in  favor  of  the 
defendant  Davis.  Held,  that  the  company  was  a  trustee,  holding 
the  legal  title  to  the  land  for  him,  and  that  if  the  plaintiffs  were 
not  entitled  to  relief  as  against  him,  they  could  not  enforce  a  deed 
from  his  trustee.  —  Id, 

VERDICT. 

I.  Pbactice  —  Conflict  of  Evidence.  —  Where  there  is  a  substantial 
conflict  in  the  evidence,  a  verdict  will  not  be  disturbed  on  the 
ground  of  insufficiency  of  the  evidence  to  sustain  it.  —  Clanton  V. 
Coicard,  373. 
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VEin)KT   (Continued). 

2.    Id.  —  Power  to  Remit  Excess,  —  The  court  may  allow  the  plain- 
tiff to  remit  from  a  verdict  an  excess  over  and  above  the  amount 
demanded  in  the  complaint,  and  to  take  judgment  accordingly. — Id, 
See  Criminal  Law,  10;  Ejectment,  2;  Judgment,  9. 

VERIFICATION*  See  Criminal  Law,  22;  Estates  of  Deceased  Per- 
sons, 8. 

VOLUNTARY  ASSOCIATIONS.    See  Associations. 

WAIVER.    See  Criminal  Law,   12;   Execution,  1,  2;   Findings,  6; 
Insurance,  2,  8,  9;  Jury  and  Jurors,  1;  New  Trial,  II. 

WARRANTY,  See  Sale,  1,  2. 

WAtCHMAN.    See  Insurance,  4,  10. 

WATER  AND  WATER  RIGHTS. 

1.  Sale  and  Distribution  —  Public  Use  —  Franchise.  —  A  person 
engaged  in  furnishing  water  to  the  inhabitants  of  a  city  under  a 
franchise  permitting  him  to  lay  pipes  through  the  streets  for  that 
purpose  and  to  sell  the  water,  cannot  without  reasonable  cause  shut 
off  the  water  from  one  of  such  inhabitants  who  is  using  the  same 
at  a  fixed  rate.  The  use  of  water  appropriated  for  sale,  rental, 
or  distribution  is  a  public  use^  and  the  right  to  collect  rates  or 
compensation  for  the  use  of  water  furnished  to  the  inhabitants  of  a 
city  is  a  franchise  which  can  only  be  exercised  by  authority  of 
and  in  the  manner  prescribed  by  law.  —  McCrary  v.  Beaudry,  120. 

2.  Appropriation.  —  A  subsequent  appropriator  of  water  from  a 
natural  stream  has  no  right  to  destroy  the  ditch  of  a  prior  appro- 
priator, or  to  materially  diminish  the  quantity  or  deteriorate  the 
quality  of  the  water  to  which  the  latter  is  entitled. — Junkana  v. 
Bergin,  267. 

3.  Id.  —  Point  of  Diversion  may  be  Changed.  —  One  entitled  to 
divert  a  quantity  of  water  from  a  stream  may  take  it  at  any  point 
on  the  stream,  and  may  change  the  point  of  diversion  at  pleasure, 
if  the  rights  of  other  appropriators  be  not  injuriously  affected  by 
the  change.  —  Id, 

4.  Id.  —  Finding  —  Evidence.  —  On  a  review  of  the  evidence,  Tield, 
that  a  finding  of  the  court  below  as  to  the  carrying  capacity  of 
the  ditch  of  the  plaintiff,  and  the  amount  of  water  to  which  he 
was  entitled  by  appropriation,  was  justified,  and  that  the  defend- 
ants had  diverted  a  portion  of  the  water  to  which  the  plaintiff  had 
a  prior  right.  —  Id. 

5.  Appropriation  —  Statute  of  Limitations  —  Evidence  in  Rebut- 
tal. —  In  an  action  to  restrain  the  diversion  of  water,  the  plaintiff 
having  shown  a  prior  appropriation  of  the  water  right  by  him- 
self, which  the  defendant  attempts  to  defeat  by  the  plea  of  the 
Statute  of  Limitations,  should  be  permitted  to  show  in  rebuttal 
that  the  defendant  before  any  bar  of  the  statute  could  have  at- 
tached had  acknowledged  his  claim  and  sought  to  become  hia 
lessee  of  the  water  right.  —  Ledu  v.  Jim  Yet  Wa,  346. 
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WATER  AND  WATER  RIGHTS  (Continued). 

6.  Id.  —  Adverse  Possession  —  Instructions.  —  Where  the  defend- 
ant has  pleaded  adverse  possession  in  himself,  it  is  error  to  instruct 
the  jury  **  that  if  they  believe  that  the  plaintiff  was  the  first  to 
appropriate  and  use  the  waters  in  dispute,  and  that  his  appro- 
priation and  use  thereof  was  prior  to  that  of  defendant  and  those 
under  whom  he  claims  adversely  to  the  plaintiff,  and  that  his  pos- 
session was  continuous,  exclusive,  and  notorious,  and  that  he  has 
not  parted  with  his  right  thereto  or  forfeited  the  same,  they  will 
find  for  the  plaintiff,"  for  the  reason  that  the  instruction  would  au- 
thorize the  jury  to  find  for  the  plaintiff  without  considering  the 
defense  of  adverse  possession.  —  Id, 

7.  Diversion  —  Natural  Channel.  —  The  diversion  of  water  from  a 
water-course  will  not  be  restrained  at  the  suit  of  one  who  owns 
land  located  on  another  water-course  to  which  the  former  is  an 
occasional  tributary,  unless  such  diversion  diminishes  the  quantity 
of  water  which  would  otherwise  have  flowed  into  the  other  water- 
course by  a  natural  channel,  and  shortens  the  period  of  the  nat- 
ural flow,  and  it  will  be  restrained  only  as  to  such  quantity  and 
period.  —  Creighton  v.  Kaxceah  Canal  and  Irrigation  Company^  221. 

8.  Judgment  —  New^  Trial  —  Evidence  —  Findings.  —  The  matters 
in  issue  related  to  the  rights  of  the  respective  parties  to  the  waters 
of  a  certain  stream.  The  judgment  deternining  such  rights  and 
an  order  refusing  a  new  trial  afllrmed  on  the  evidence  and 
findings  of  the  court.  —  Loicden  V.  Frey,  474. 

See  Assignment,  2;  Eminent  Domain,  1;  Injunction  j  Muni- 
cipal Coiu^rations,  1;  Navigable  Stream. 

WHARF.    See  Navigable  Stream,  1,  2. 

WILL.  • 

1.  Deed  of  Gift.  —  An  instrument  purporting  to  be  a  deed  of  gift, 
but  inoperative  for  want  of  delivery,  cannot,  in  the  absence  of 
proper  evidence  that  a  testamentary  disposition  was  intended,  be 
admitted  to  probate  as  a  will.  —  Estate  of  Skerrett,  585. 

2.  Id.  —  Certain  Instruments  Construed  as  a  W'ill.  —  Two  instru- 
ments in  the  handwriting  of  the  deceased,  attached  together,  and 
found  among  his  papers,  one  being  in  the  form  of  a  letter  signed 
by  him  and  addressed  to  his  sister,  and  the  other  purporting  to 
be  a  copy  of  a  deed  of  gift  from  the  former  to  the  latter,  and  it 
appearing  on  the  face  of  the  letter  that  the  property  described 
in  the  deed  was  intended  by  the  deceased  as  a  provision  for  the 
sister  after  his  death,  held,  to  be  a  will  and  admissible  to  pro- 
bate. —  Id. 

3.  Contesting  Probate  —  Jury  Trial.  —  In  a  contest  as  to  the  pro- 
bate of  a  will,  where  a  jury  was  impaneled  to  try  the  issues,  the 
contestants  were  not  prejudiced  by  the  action  of  the  court  in 
submitting  to  the  jury  certain  issues  proper  in  themselves,  but 
amounting  substantially  to  a  repetition  of  others  presented  by 
them  and  allowed  by  the  court,  and  on  which  the  jury  found 
against  them.  —  Estate  of  DalrymplCf  444. 

4.  Id.  —  Practice  —  Oiujer  of  Proof.  —  In  such  a  case,  the  con- 
testants are  plaintiffs,  and  have  the  affirmative  of  all  the  issues 
raised  by  the  contest.  —  Id, 

5.  Id.  —  Insanity  —  Evidence.  —  It  being  claimed  that  the  will  was 
invalid  by  reason  of  the  insanity  of  the  testator  at  the  time  of  lt9 
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WILL  (Continued). 

execution,  evidence  was  admitted  as  to  his  sanity  at  other  times 
during  the  course  of  a  progressive  disease  supposed  to  have  af- 
fected his  mind.  Held,  that  the  evidence  was  properly  admitted. 
—  Id, 
6.  Id.  —  Ground  of  Contest  not  Included  in  the  Issues.  —  Where 
a  question  affecting  the  validity  of  the  will  is  not  included  in  the 
issues  submitted  to  the  jury,  the  court  may  proceed  to  determine 
it  upon  the  evidence.  —  Id. 

See  Trust,  1. 

WITNESS. 

1.  Habeas  Corpus  —  Unreasonable  Detention.  —  A  person  who  has 
been  detained  as  a  witness  for  ninety  days,  and  after  several  con- 
tinuances of  the  case  not  satisfactorily  accounted  for,  is  entitled 
to  his  discharge  on  habeas  corpus.  —  Ea  parte  Dressier,  257. 

2.  False  Witness  must  be  Distrusted  —  Instructions.  —  Under 
section  2061,  subdivision  3,  of  the  Code  of  Civil  Procedure,  a  wit- 
ness false  in  one  part  of  his  testimony,  ia  to  be  distrusted  in  others, 
and  an  instruction  to  the  jury  that  such  a  witness  may  be  dis- 
trusted is  errpr.  —  White  v.  Dieher,  402. 

3.  Id.  —  Presumption  as  to  Distrust  —  Function  op  Jury.  —  The 
distrust  which  is  cast  upon  a  witness  wilfully  false  in  a  material 
part  of  his  testimony  is  a  presumption  of  law  for  the  court,  with 
which  the  jury  have  nothing  to  do,  except  to  receive  and  act  upon 
it.  It  is  a  rebuttable  presumption,  however,  and  may  be  overcome 
by  facts  and  circumstances  of  which  they  are  the  sole  judges. —  Id, 

See  Criminal  Law,  21;  Evidence;  Instructions,  6. 
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